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OP  THE 

STATE  OF  NEW  YORK. 


MoBGAN  atid  others  vs.  King  and  others. 

The  proTisioQ  in  the  constitution  of  1777,  declaring  that  snch  parts  of  the  com- 
mon law  of  England  as  were  in  force  on  the  19th  day  of  April/1776,  should 
be  and  continue  the  law  of  this  state,  subject  to  alteration  by  the  legisla- 
ture, was  nothing  more  nor  less  than  an  adoption  of  the  euenitai  principhs 
of  the  common  law,  the  application  of  which,  to  the  condition  of  things 
here,  often  requires  a  modification,  if  not  an  entire  change,  of  its  rules ;  but 
which  is  merely  the  result  of  the  application  of  general  principles  to  particu- 
lar tacts.    Per  Jaubs,  J. 

The  principle  is  essentially  the  same,  under  all  circumstances,  but  the  rule,  or 
mode,  or  standard,  of  application  will  yary  with  the  facts,  or  the  nature  or 
character  of  the  subject,  to  which  the  application  is  to  be  made.  Per 
Jakes,  J. 

In  adopting  the  common  law,  we  have  adopted  its  fundamental  principles  and 
modes  of  reasoning,  and  the  substance  of  its  rules,  as  illustrated  by  the 
reasons  on  which  they  are  based,  rather  than  by  the  mere  words  in  which 
they  are  expressed.    Per  Jambs,  J. 

The  doctrine  is  fnUy  established  that  in  fresh  water  riyers,  where  the  tide 
does  not  rise,  except  in  our  large  lakes  and  rivers  forming  the  boundary  be- 
tween xuk  ftod  other  states  and  nations,  the  ownership  of  the  eitiien  is  of  the 
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whole  river — ^the  soil  and  the  water — subject  to  the  servitude  of  the  public 
interest  or  right  of  way.    Per  James,  J. 

The  right  of  public  servitude,  in  a  stream,  depends  not  upon  its  navigability, 
in  the  common  law  sense  of  the  term,  but  upon  its  capacity  for  the  purposes 
of  trade,  business  and  commerce. 

Any  stream,  capable  of  being  used  in  the  transportation  of  any  kind  of  prop- 
erty to  market — whether  in  boats,  rafts  or  single  pieces — ^whether  guided 
by  the  hand  of  man,  or  floated  at  random  on  the  water,  is  a  public  stream, 
and  subject  to  the  public  easement. 

Adopting  that  rule  as  a  correct  exposition  of  the  common  law  as  understood 
in  this  country,  and  applying  it  to  the  facts  of  this  case,  the  Racket  river 
is,  and  was  always,  a  public  highway.    Potter,  J.  dissented. 

APPEAL  from  a  judgment.  Cause  tried  by  the  court  with- 
out a  jury.  The  action  was  for  obstructing  the  passage 
of  saw  logs  floating  in  the  Racket  river.  The  plaintiflfs  were 
the  owners  of  certain  premises  on  the  said  river,  on  which  was 
erected  a  dam  and  saw-mill.  About  two  and  a  half  miles 
above,  the  defendants  owned  the  land  on  both  sides  of  the 
river,  on  which  stood  a  saw-mill,  and  across  the  stream  a  dam 
and  boom.  Both  parties  claimed  title  through  the  same  pa- 
tent from  the  state,  granted  in  1787.  The  patent  covered  the 
whole  township,  without  reservation,  except  as  to  mines  of 
gold  and  silver.  The  plaintifEa'  logs  were  detained  by  the  de- 
fendants' booms,  which  was  the  obstruction  complained  of. 
The  court  found  for  the  plaintiffi,  upon  which  report  judg- 
ment was  entered. 

A 

Brovm  &  Spencer y  for  the  plaintiffs. 
Dart  &  Tappafiy  for  the  defendants. 

James,  J.  In  this  case  the  court  reported  the  facts  found^ 
and  the  conclusions  of  law  thereon.  No  exceptions  were  taken 
to  the  finding  of  facts ;  but  the  exceptions  are  to  the  conclu- 
sions of  law  arising  upon  those  facts ;  and  the  single  question 
is,  has  the  public  a  right  of  way  over  the  waters  of  the 
Backet  river,  at  the  place  of  detention ;  or,  in  other  words, 
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was  this  river,  in  its  natural  state,  such  a  stream  as  was  sub- 
ject to  the  public  easement. 

The  facts  from  which  this  question  is  to  be  determined  axe 
these :  "  The  river  is  160  miles  long ;  from  its  mouth  to  Ray- 
mondsville,  20  miles,  it  is  beatable,  and  has  been  declared  a 
public  highway  by  legislative  enactment,  from  Raymondsville 
to  Potsdam,  14  miles,  which  includes  the  premises  of  the  par- 
ties ;  its  bed  rises  250  feet ;  the  stream  is  rapid,  rough  and 
Tockjy  and  upon  it  are  twelve  dams ;  from  Potsdam  to  Col- 
ton,  nine  miles,  its  bed  rises  400  feet ;  beyond  Colton  are 
lakes,  and  a  stretch  of  navigable  water  52  miles  in  length, 
with  only  one  mile  of  rapid ;  the  average  width  of  the  river  is 
18  rods ;  its  average  rise  in  freshets  is  from  3  to  3^  feet ;  from 
1810  to  1850,  saw  logs,  lumber  and  timber  had  beea  floated 
from  two  miles  above  Potsdam  to  Raymondsville,  in  small 
quantities ;  from  Colton  to  Raymondsville  the  river,  in  its 
natural  state,  is  not  capable,  at  any  season,  of  being  navigated 
by  vessels,  barges,  lighters  or  rafts ;  but  during  the  seasons 
of  high  water,  in  each  year,  it  has  capacity  for  floating  to 
market  saw  logs  and  timber  in  single  pieces ;  from  Raymonds- 
ville to  Colton  are  nine  saw  mills  in  operation,  some  of  which 
make  45,000  feet  of  lumber  per  day ;  which  are,  and  only  can 
be,  supplied  with  logs  by  floating  them  down  said  river ;  this 
trade  has  mostly  sprung  up  since  1850." 

Upon  these  fkcts,  the  special  term  held  "  that  Racket  river, 
in  its  natural  state,  being  of  sufficient  capacity  in  seasons 
of  high  water  to  float  logs  and  timber  to  market,  is  a  public 
highway  at  common  law ;  that  the  riparian  proprietors  own 
the  bed  of  the  stream  subject  to  the  public  right  of  easement.'' 

The  defendants'  counsel  claims,  1st.  ^'  That  the  constitution 
adopted  in  this  state  in  1777,  expressly  retained  the  common 
law  ol  England,  except  as  modified  by  statute.  2d.  That  the 
patent  of  the  premises  was  issued  in  1787,  and  unless  the  river 
was  then  navigable  within  the  common  law  meaning  of  that 
term,  it  carried  with  it  the  bed  of  the  stream.  3d.  That  the 
common  law  of  England  is  applicable. to  the  rivers  in  this 
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country.  4th.  That  by  the  common  law,  streams  which  are 
so  small,  shallow  or  rapid,  as  not  to  afford  a  passage  for 
the  king's  people  and  are  not  navigable  for  boats,  or  ves- 
sels, or  rafts,  are  altogether  private  property :  navigable  refers 
to  something  steered  or  managed.  5th.  That  where  the  com- 
mon law  applies  to  a  subject  existing  in  this  country,  the 
courts  can  no  more  change  it,  nor  disregard  it,  than  they 
can  a  statutory  enactment  or  constitutional  provision." 

It  was  established  that  the  title  of  the  defendants  to  their 
premises  came  through  a  patent  granted  by  the  state  in  1787, 
.  under  the  constitution  adopted  in  1777.  That  constitution 
provided,  among  other  things,  that  "  Such  parts  of  the  com- 
mon law  of  England,  the  statute  law  of  England  and  Great 
Britain,  and  the  acts  of  the  legislature  of  the  colony  of  New 
York,  as  together  did  form  the  law  of  said  colony  on  the  19th 
day  of  April,  1775,  should  be  and  continue  the  law  of  the  state, 
subject  to  such  alterations  as  the  legislature  should  make  con- 
cerning the  same.''  The  patent  from  the  state  contained 
no  reservation  of  any  right  of  way,  or  use  of  the  streams,  and 
it  may  therefore  be  conceded  that  the  right  of  the  patentee 
and  his  grantees,  whatever  it  be,  became  fixed  on  the  delivery 
of  the  grant  by  the  state ;  and  that  that  right  has  not  been 
affected  by  any  subsequent  legislative  enactment.  Unless  the 
public  right  of  servitude  in  the  river  existed  at  the  date  of 
the  patent,  it  does  not  now ;  and  if  it  did  exist  at  that  time, 
it  was  a  public  right;  the  state  had  no  power  to  dispose 
of  it ;  and  it  did  not  pass  by  the  grant.  (Ganai  Appraia^ 
era  v.  The  People,  17  Wend,  624.    26  id.  404.    17  John.  195.) 

The  defendants'  right  to  the  bed  of  the  river  and  tne  use 
of  the  same  with  the  waters  subject  to  the  public  easement,  is 
conceded. 

I  will  now  proceed  to  consider  the  conmion  law  of  England ; 
its  principles  as  applicable  to  this  subject ;  how  far  those  prin- 
ciples were  adopted ;  and  their  application,  by  the  courts  of 
this  and  other  states. 

As  was  said  by  Greene,  justice,  in  The  People  v.  Bandolph^ 
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(2  Park.  Or.  Rep.  176,)  "  The  common  law  consists  of  those 
principles  and  maxims,  usages  and  rules  of  action,  which  ob- 
servation and  experience  have  commended  to  enlightened  rea- 
son as  best  calculated  for  the  government  and  security  of 
persons  and  property.  Its  principles  are  developed  hj  judicial 
decisions  as  necessities  arise^  fit>m  time  to  time,  demanding 
the  application  of  those  principles  to*  particular  cases  in  the 
administration  of  justice.  The  authority  for  its  rules  does  not 
depend  upon  positive  legislative  enactment,  hut  upon  the 
principles  which  they  are  designed  to  enforce — the  nature  of 
the  subject  to  which  they  are  to  be  applied,  and  their  tendency 
to  accomplish  the  ends  of  justice.''  '^  It  follows  that  these 
rules  are  not  arbitrary  in  their  nature  nor  invariable  in  their 
application ;  but,  from  their  nature,  as  well  as  the  necessities 
in  which  they  originate,  they  are,  and  must  be,  susceptible 
of  a  modified  application  suited  to  the  subject  upon  which 
that  application  is  to  be  made.'' 

The  principles  of  the  common  law,  as  its  theory  assumes 
and  its  history  proves,  are  not  exclusively  applicable,  or  suited, 
to  our  country,  or  condition  of  society ;  but,  on  the  contrary, 
by  reason  of  its  property  of  expansibility  and  flexibility,  their 
application  to  many,  is  practicable.  The  adoption  of  the 
common  law,  in  the  most  general  terms,  by  the  government  of 
any  country,  would  not  necessarily  require  or  admit  of  an  un- 
qualified application  of  all  its  rules,  without  regard  to  local 
circumstances,  however  well  settled  and  generally  received 
those  rules  might  be.  Its  rules  are  modified  upon  its  own 
principles  and  not  in  violation  of  them.  The  language  of  the 
constitutional  provision  above  quoted  is,  '^  Such  parts  of  the 
common  law  as  were  in  force  on  the  19th  day  of  April,  1775, 
shall  be  and  continue  the  law  of  this  state."  What  parts  of 
that  law  were  then  in  force  here  ?  None,  upon  the  subject 
now  under  consideration,  except  what  resulted  from  our  colo- 
nial dependence.  Upon  the  principles  already  stated,  so  much 
only  of  the  common  law  was  in  force  in  the  colony  by  virtue 
of  that  relation  as  was  applicable  to  the  condition  of  things 
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here.  This  proposition  is  sustained  by  the  highest  authority. 
Sir  William  Blackstone  (1  Com,  p.  107)  says,  "  It  hath  been 
held,  that  if  an  uninhabited  country  be  discovered  and  plant- 
ed by  English  subjects^  all  the  English  laws  then  in  being,  are 
immediately  there  in  force.  But  this  must  be  understood  with 
a  great  many  restrictions.  Such  colonists  carry  with  them 
only  80  much  of  the  English  law  as  is  applicable  to  their  own 
situation,  and  the  condition  of  the  infant  colony."  Kent 
(1  Com,  472)  lays  down  the  same  rule  with  regard  to  the  ex- 
tent to  which  the  common  law  was  applicable  in  the  colonies, 
and  its  subsequent  adoption  by  the  constitution  of  the  several 
states.  He  says,  "  The  common  law,  so  far  as  it  is  applicable, 
has  been  recognized  and  adopted  as  one  entire  system  by  the 
constitutions  of  New  York,  Massachusetts,  New  Jersey  and 
Maryland.  It  has  been  assumed  by  the  courts' of  justice,  or 
declared  by  statute,  with  the  like  modifications,  as  the  law  of 
the  land.  It  was  imported  by  our  colonial  ancestors,  as  far  as 
it  was  applicable,  and  was  sanctioned  by  royal  charters  and 
colonial  statutes." 

This  apparently  qualified  adoption  of  the  common  law,  is 
nothing  more  nor  less  than  an  adoption  of  its  essential  prin- 
eipleSy  the  application  of  which  to  the  condition  of  things  in 
the  new  country  often  requires  a  modification,  if  not  an  entire 
change,  of  its  rules ;  but  which,  after  all,  is  nothing  more  than 
the  result  of  the  application  of  general  principles  to  particular 
facts.  The  principle  is  essentially  the  same  under  all  circum- 
stances ;  but  the  rule,  or  mode,  or  standard  of  application, 
will  vary  with  the  facts,  or  the  nature,  or  the  character  of,  the 
subject  to  which  the  application  is  to  be  made. 

Again ;  when  it  is  said  that  we  have  in  this  country  adopted 
the  common  law  of  England,  it  is  not  meant  that  we  have 
adopted  any  mere  formal  rules,  or  any  written  code,  or  the 
mere  verbiage  in  which  the  common  law  is  expressed.  It  is 
aptly  termed  the  unwritten  law  of  England ;  and  we  have 
adopted  it  as  a  constantly  improving  sdenccy  rather  than  as  an 
art;  as  a  system  of  legal  logic,  rather  than  as  a  code  ofrttUs. 
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In  BhoTtj  in  adopting  the  common  law,  we  have  adopted  its 
fundamental  principles  and  modes  of  reasoning,  and  the  sub- 
stance of  its  rules,  as  illustrated  by  the  reasons  on  which  they 
are  based,  rather  than  by  the  mere  words  in  which  they  are 
expressed. 

As  an  illustration  of  this,  some  of  our  judges  and  jurists 
have  expressed  the  opinion  that  the  common  law  rule  relative 
to  the  rights  of  riparian  owners  on  rivers  above  the  flux  and 
reflux  of  the  tide,  -does  not  prevail  in  respect  to  our  large  lakes 
or  large  navigable  rivers.  (3  KerUy  427,  n.  5  Wend.  447. 
17  id.  597,  621.  20  id.  208.  12  Barb.  206.  19  id.  484.) 
Such  may  now  be  regarded  as  the  law  of  this  state. 

The  Hargrave  Tracts^  or  the  treatise  De  Jure  Maria^  em- 
bodies the  principles  of  the  common  law  relating  to  the  respec- 
tive rights  of  the  public  or  the  citizen,  in  the  sea,  arms  of  the 
sea,  and  in  salt  and  fresh  water  rivers  and  streams.  The  gen- 
eral distinctions  thus  established  are,  that  fresh  water  rivers, 
of  what  kind  soever,  do  of  common  right  belong  to  the  owners 
of  the  soil ;  yet,  though  of  private  right,  may  be  affected  by  a 
public  servitude.  It  says  "  There  be  some  streams  or  rivers, 
that  are  private,  not  only  in  propriety  or  ownership,  but  also 
in  use,  as  little  streams  and  rivei^i,  that  are  not  of  common 
passage  for  the  king's  people ;  there  be  other  rivers,  as  well 
firesh  as  salt,  that  are  of  common  or  public  use,  for  carriage  of 
boats  and  lighters ;  and  these  are  prima  fade  common  high- 
ways for  man,  or  goods>  or  both^  from  one  inclosed  town  to 
another.^'  And  the  doctrine  is  fully  established,  that  in  fresh 
water  rivers,  where  the  tide  does  not  rise,  except  in  our  large 
lakes  and  rivers  forming  the  boundary  between  us  and  other 
states  and  nations,  the  ownership  of  the  citizen  is  of  the  whole 
river — the  soil  and  the*water — subject  to  the  servitude  of  the 
public  interest  or  right  of  way.  {Ex  parte  Jennings^  6  CoweUy 
536,  and  see  note.    26  Wend.  404.) 

It  is  therefore  conceded  that  the  principles  of  the  common 
law,  in  relation  to  the  question  under  consideration,  so  far  as 
the  same  are  applicable  to  the  nature,  character  and  condition 
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of  our  fresh  water  streams,  were  in  force  in  this  state  at  the 
date  of  the  patent  under  which  the  defendants  claim. 

It  is  the  duty  of  the  court,  in  this  case,  to  apply  those 
principles  to  the  Racket  river,  and  determine  whether  it  was 
susceptible  of  such  use  as  made  it  a  public  highway. 

Its  character  must  be  determined  by  its  capacity  for  public 
use ;  and  the  extent  of  capacity  requisite  to  give  the  public 
an  easement  in  a  fresh  water  stream,  must  be  ascertained  by 
the  application  of  the  principles  of  the  common  law  to  the 
nature  of  the  subject,  and  the  circumstances  under  which  that 
application  is  to  be  made.  We  are  not  bound  to  follow  the 
letter  of  the  common  law,  forgetful  of  its  spirit ;  its  rtde  in- 
stead of  its  principle.  A  rule  of  law  applicable  to  the  fresh 
water  streams  of  England  may  be  wholly  inapplicable  to  fresh 
water  streams  in  this  country  of  the  same  nature  and  charac- 
ter, because  of  different  capacity,  or  because  the  adjoining 
country  may  furnish  a  commerce  for  them  unknown  in  Eng- 
land, and  yet  be  subject  to  the  same  principle.  If  so,  the 
common  law  modifies  its  rules  upon  its  own  principles,  and 
conforms  them  to  the  wants  of  the  community,  the  nature, 
character  and  capacity  of  the  subject  to  which  they  are  to  be 
applied. 

The  defendants  insist  that,  unless  the  Backet  river  was 
navigable,  within  the  common  law  meaning  of  the  term,  they 
have  the  absolute  fee  in  its  bed  and  flow  of  water.  Naviga- 
bility is  not  the  true  test.  A  navigable  river,  in  the  common 
law  use  of  the  term,  is  one  in  which  the  tide  ebbs  and  flows. 
{Fishery  of  the  Banne,  Davietf  R.  152.  Palmer  v.  Mulligan^  3 
CaineSy  318.)  In  Ex  parte  Jennings,  (6  Cowen,  518,)  the 
court  say :  "  By  the  term  navigahh  river,  the  law  does  not 
mean  such  as  are  navigable  in  common  parlance.  The  term 
has  in  law  a  technical  meaning,  and  applies  to  streams,  rivers 
or  arms  of  the  sea,  where  the  tide  ebbs  and  flows."' 

The  right  of  public  servitude  in  a  stream  depends,  not  upon 
its  navigability,  in  the  common  law  sense  of  the  term,  but 
upon  its  capacity  for  the  purposes  of  trade,  business  and  com- 
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merce.  The  Ear  grave  Tracts  define  fresh  water  riveiB,  deemed 
public^  to  be  such  as  float  vessels^  boats  and  lighters.  Mr. 
Butler,  in  his  notes  (205)  to  Go.  LUt.,  says,  a  river  where 
boats,  rafts,  dkc.  may  be  floated  to  market,  is  a  public  river. 

In  this  country,  our  courts,  following  the  principles  of  the 
common  law,  and  adapting  them  to  the  subjects  presented  for 
their  application,  have  recognized  other  and  still  more  primi- 
tive modes  of  transportation  as  evidence  of  capacity. 

Putnam  v.  Mulligan  (3  Cainea^  307)  was  an  action  for 
erecting  a  dam  on  the  Hudson  river  at  Stillwater,  diverting 
water,  &c.  from  the  plaintiff's  mill.  On  the  trial,  the  point 
was  taken  that  the  plaintiff's  null  being  on  a  public  stream 
was  a  nuisance,  and  no  right  of  action  existed  for  its  obstruc- 
tion, &c.  On  this  point  Justice  Spencer  said :  '^  Whether 
the  Hudson  river  be  considered  as  a  public  highway,  or  the 
bed  of  it  as  belonging  to  the  owners  of  the  adjacent  shores, 
will  not,  I  think,  vary  the  result.  I  cannot  but  consider  it  as 
a  common  highway,  independent  of  its  being  navigable  with 
small  craft  and  rafts  above  the  place  in  dispute/'  Justice 
Thompson  said :  "It  is  a  fact  of  public  notoriety  that  the 
tide  does  not  ebb  and  flow  as  high  up  the  Hudson  river  as  the 
place  in  question,  and  therefore  the  land  under  water  is  as 
much  the  subject  of  private  grant  as  the  land  adjoining  the 
river,  subject  however  to  be  used  by  the  public  for  the  pur- 
poses of  boating  and  rafting,  and  other  objects  of  this  descrip^ 
tion^  as  far  as  it  shall  be  necessary  for  public  use  and  aocom* 
modation."  These  are  the  rules  and  distinctions  adopted  by 
Hargrave,  and  which  appear  just  and  reasonable.  Chief  Jus- 
tice Kent,  after  quoting  from  the  Hargrave  Trade,  "  that 
the  Wey,  Severn^  &c.,  as  well  above  as  below  the  tide,  as  well 
in  the  part  where  they  are  private  as  of  public  property,  are 
public  rivers,  not  in  reference  to  the  property  of  the  river,  but 
to  the  public  use,"  says :  "  This  is  the  true  and  just  rule 
which  harmonizes  private  right  taith  public  interest.  The 
Hudson  at  Stillwater  is  capable  of  being  held  and  enjoyed  as 
private  property;  but  it  is  notwithstanding  to  be  deemed  a ^ 
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public  highway  for  public  uses,  such  as  that  of  rafting  1am- 
ber,"  &c. 

In  Shaw  V.  Crawford^  (10  John.  237,)  the  court  say: 
"  Where  a  river  is  so  far  navigable  as  to  he  of  public  use-in 
the  transportation  of  property^  the  ptMio  claims  to  such 
navigation  ought  to  be  liberally  supported.  The  free'  use  of 
waters  which  can  be  made  subservient  to  commerce,  has,  by 
the  general  sense  of  mankind,  been  considered  as  a  thing  of 
common  right."  {See  Hooker  v.  OummingSj  20  John.  90 ; 
The  People  v.  Flatty  17  id.  211.) 

In  Brovme  v.  Scofield^  (8  Barb.  239,  243,)  Johnson,  jus- 
tice, says :  "  That  this  river  (Canisteo)  was  a  public  highway 
at  common  law,  as  it  has  always  been  understood  and  applied 
in  this  country,  is  abundantly  established  by  the  evidence. 
Not  only  in  this  state,  but  in  all  our  sister  states,  these  great 
natural  channels  and  avenues  of  commerce,  wherever  they 
are  found  of  sufficient  capacity  to  float  the  products  of  the 
mines,  the  forest y  or  the  tillage  of  the  country  through  which 
they  flow,  to  market,  have  always  been  adjudged  by  our 
courts  to  be  subject  to  the  right  of  passage,  independent  of 
l^islation.'' 

So  in  Maine.  The  court,  in  Browne  v.  (Jhadboum,  (31 
Maine  Rep.  9,)  held  that,  ^'  if  a  fresh  water  stream  is  inher- 
ently and  in  its  nature  capable  of  being  used  for  the  purposes 
of  commerce^  or  for  the  floating  of  vessels,  boats,  rafts  or  logs, 
it  may  be  so  used  by  the  public,  leaving  to  the  owners  of  the 
bed  all  other  modes  of  use  not  inconsistent  with  this  ease- 
menf  '^  And  the  stream  need  not  be  capable  of  such  use 
daring  the  whole  year.  So  that  a  streaip  not  containing 
sufficient  water,  in  its  ordinaiy  state,  for  the  floating  of  logs, 
may  yet  be  used  by  the  public  for  that  purpose  whenever  its 
condition  admits.'^ 

1st.  The  rule  to  be  deduced  from  these  authorities  is,  that 
any  stream  capable  of  being  used  in  the  transportation  of  any 
kind  of  property  to  market — ^w];iether  in  boats,  rafts  or  single 
pieces — ^whether  guided  by  the  hand  of  man  or  floated  at  ran* 
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dom  on  the  water,  is  a  public  stream,  and  subject  to  the  pub- 
lic easement. 

2d.  Adopting  the  rule  thus  laid  down  as  a  correct  expos!* 
tion  of  the  common  law  as  understood  in  this  country,  and 
applying  that  rule  to  the  facts  of  this  case,  the  Backet  river 
is,  and  was  always,  a  public  highway. 

3d.  The  facts  show  that  upon  this  stream  there  is  an  im- 
mense commerce  in  saw  logs  and  manufactured  lumber ;  that 
this  river,  in  its  natural  state,  at  the  place  of  obstruction,  has 
ample  capacity  to  transport  that  commerce  to  market  in  a 
cheap  and  expeditious  mode.  It  is  not  necessary  that  that 
commerce  should  be  transported  in  crafts  or  rafts  that  can  be 
guided  by  the  hand  of  man.  The  test  of  capacity  is  not 
alone  in  the  nature  or  character  of  the  craft,  nor  how  guided, 
or  whether  guided  at  all.  If  it  has  capacity  sufficient  to 
transport  to  market  the  whole,  or  a  part,  of  the  commerce,  no 
matter  of  what  particular  character,  that  grows  or  gathers 
upon  its  banks,  it  is  subject  to  the  public  servitude.  If  it  can 
do  this,  to  that  extent  it  is  a  public  highway,  within  the  prin- 
ciples of  the  common  law. 

If,  in  course  of  time,  the  particular  commerce  which  alone 
it  is  capable  of  bearing,  ceases  to  gather  upon  its  banks,  then 
will  cease  the  public  use  of  the  river  as  a  highway. 

It  was  also  argued  that  the  construction  contended  for  by 
the  plaintiff,  if  adopted,  would  "  convert  every  private  mill 
stream,  creek,  rivulet  or  ravine,  which  passes  the  surface  flood 
at  spring  fireshets,  into  a  public  highway.''  I  do  not  antici- 
pate any  such  result  If  any  such  mill  stream,  creek,  rivulet 
or  ravine  has  sufficient  capacity  to  transport  on  its  surface  the 
products  growing  upon  its  banks  to  market,  it  would,  and  of 
right  ought  to  be,  a  public  highway,  but  not  otherwise.  But 
there  is  such  a  vast  difference  between  a  stream  160  miles 
long,  18  rods  wide,  with  70  miles  of  navigation  upon  it,  and 
private  mill  streams,  creeks,  rivulets  and  ravines,  that  the 
correct  application  of  a  principle  to  one  will  furnish  no  prece- 
dent for  the  misapplication  of  that  principle  to  the  other.* 
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The  fact  was  fully  established,  that  Baoket  river,  in  its 
natural  state,  at  certain  seasons  of  the  year  and  in  a  certain 
way,  had  capacity,  and  was  susceptible  of,  public  use,  in 
transporting  to  market  certain  products  of  the  country  through 
which  it  passed ;  having  such  capacity  and  adaptability,  it 
was,  according  to  the  principles  of  the  common  law  as  applied 
in  this  country,  a  public  highway. 

The  judgment  should  therefore  be  affinned« 

C.  L.  Allen,  J.,  concurred. 

Potter,  J.,  dissented. 

Judgment  affirmed. 

[Warsbv  Qbnbral  Tbsx,  July  13, 1858.  C,  L,  AXLen^  James  and  Patter, 
Jufitices.] 
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•  Kt*^  fl*Vln  all  cases  where  a  party,  having  it  in  his  power,  cancels  a  contract,  or  de- 
'  o  c/V^^  i'^)— elares  it  void,  he  should  restore  the  other  party  to  his  former  right,  by  re- 
payment of  money,  or  return  of  property,  received  on  such  contract ;  and 
ftiling  to  do  so,  he  is  liable  to  an  action  for  its  recovery. 
Where  a  vendor,  in  pursuance  of  a  right  reserved  in  the  contract  of  sale,  declares 
'   the  contract  void,  and  re-enters  and  takes  possession  of  the  lands,  and  sells 
the  same  to  another  person,  this  amounts  to  a  rescission  of  the  contract  by 
him,  and  the  vendee  may,  in  an  action  for  money  had  and  received,  recover 
back  the  payments  made  by  him. 

rQS  was  an  action  by  a  purchaser,  to  recover  back  from  a 
vendor  moneys  paid  by  the  former  upon  a  contract  be- 
tween the  parties  for  the  side  and  purchase  of  land. 

Morris  &  Vart/y  for  the  plaintiff. 

AiJcms  Foster,  for  the  defendant. 
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James,  J.  The  plaintiff  sets  forth  in  his  complaint  that  on 
the  25th  of  January,  1854,  he  entered  into  a  written  agre^ 
ment  -with  the  defendant  for  the  purchase  of  a  lot  of  land,  he 
to  pay  therefor  $300  and  interest,  $25  at  date,  $75  at  four 
months,  and  the  balance  in  one  and  two  years  thereafter ;  that 
he  made  the  first  and  second  payments,  and  part  of  the  third ; 
that  in  June,  1857,  he  offered  to  pay  the  balance,  which  was 
declined ;  that  he  thereupon  tendered  the  balance  and  a  deed, 
and  demanded  its  execution,  which  was  also  refused,  for  the 
reason,  as  alleged,  that  the  defendant  had  sold  and  conveyed 
the  land  to  another.  The  plaintiff  then  demanded  a  return 
of  the  money  paid,  which  was  also  refused ;  wherefore  judg- 
ment for  the  money  advanced  is  demanded. 

The  answer  admits  the  agreement  as  set  forth  in  the  com- 
plaint, the  payments  to  the  amount  of  $158,  and  denies  all 
the  other  allegations.  It  then  sets  up  as  a  defense,  that  until 
the  last  payment  became  due,  the  defendant  was  ready  and 
willing  to  perform  said  agreement,  but  the  plaintiff  neglected 
to  perform  the  same  on  his  part ;  that  thereupon  the  said  de- 
fendant elected  to  consider  the  contract  absolutely  void,  &c. 

On  the  trial,  the  proofs  showed  the  payment  of  the  first  and 
second  installments,  and  $58  on  the  third,  in  all  $158 ;  also 
the  offiar,  tender,  demands  and  refusals,  as  alleged  in  the  com- 
plaint It  further  appeared  that  on  the  execution  of  the 
agreement,  the  plaintiff  was  let  into  possession  of  the  premises, 
and  so  continued  until  April,  1857.  In  May,  1855,  the 
plaintiff  left  the  country,  and  remained  absent  until  June, 
1857 ;  that  the  defendant  made  diligent  inquiry  and  search 
for  the  plaintiff,  but  was  unable  to  find  him  or  learn  his 
whereabouts.  In  April,  1857,  the  defendant  went  on  to  the 
premises,  and  demanded  the  money  due  and  unpaid  on  said 
contract,  and  then  and  there  declared  the  said  contract  void, 
and  thereupon  re-entered  and  took  possession  of  said  land.  In 
the  winter  of  1857  the  defendant  negotiated  for  the  resale  of 
the  premises,  and  on  the  15th  of  June,  1857,  sold  and  con- 
veyed the  same.    It  also  appeared  in  proof  that  at  all  times 


22  OASEb  IN  THE  SUPREMB  COURT. 

Utter  V.  Stuart 

preyioufl  to  the  15th  Jane,  1857,  the  defendant  was  ready  and 
willing  to  fulfill  and  perform  said  agreement. 

Besides  the  usual,  ordinary  and  necessary  provisions  of  a 
land  contract^  the  instrument  executed  by  these  parties  con- 
tained these  provisions :  "  Provided  always,  and  these  presents 
are  upon  this  express  condition,  that  in  case  of  default  of  the 
said  party  of  the  second  part,  &c.  in  the  performance  of  any 
or  either  of  the  covenants  on  his  part  to  be  performed,  it  shall 
and  may  be  optional  with  the  said  party  of  the  first  part  to 
abide  by  this  contract,  or  consider  it  absolutely  void.  He  may 
re-enter  and  dispose  of  the  premises,  &c.,  and  *the  said  party 
of  the  first  part  shall  have  the  right  at  any  time  to  recover 
the  interest  that  may  be  due  upon  this  contract  for  the  period 
of  actual  possession,  as  rent  for  the  use  and  occupation  of  the 
premises." 

The  last  payment  became  due,  by  the  terms  of  the  agree- 
ment, on  the  25th  day  of  May,  1856 ;  but  the  agreement  was 
not  declared  void  until  April,  1857.  Therefore,  at  the  time  of 
this  declaration,  the  legal  right  to  declare  the  contract  for- 
feited for  non-performance  existed,  independent  of  the  clause 
in  the  contract  reserving  the  right  to  declare  it  void  in  case 
of  non-performance. 

Had  the  defendant  seen  fit  to  exercise  the  right  of  forfeiture, 
or  had  he  placed  his  defense  upon  that  ground,  and  relied 
upon  the  sale  and  conveyance,  as  evidence  of  that  fact,  it  is 
certain  that  the  plaintiff  could  not  have  maintained  this 
action.  But  the  defendant,  both  in  his  answer  and  in  his 
proof,  places  himself  upon  the  right  reserved  in  the  contract ; 
and  that,  as  we  have  seen,  was  a  right  to  declare  the  contract 
void  in  a  certain  contingency,  and  which  contingency  having 
happened,  the  defendant  availed  himself  of. 

The  plaintiff  insists  that  the  defendant,  under  the  power 
vested  in  him  by  the  instrument  itself,  having  declared  the 
contract  void,  it  is  void  ah  initiq,  that  is,  as  though  no  con- 
tract had  ever  existed.  In  other  words,  that  the  acts  of  the 
defendant  were  a  rescission,  and  that  the  plaintiff  may  recover 
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back  money  paid  by  him  on  such  agreement,  as  for  money  had 
and  received. 

The  defendant's  counsel  insists  that  such  is  not  the  fair 
construction  of  that  clause  of  the  agreement ;  that  the  mean* 
ing  of  the  parties  was  that  the  defendant,  upon  the  plaintiff's 
default,  might  be,  and  consider  himself  to  be,  released  from 
the  obligation  of  the  contract— might  consider  it,  so  far  as  his 
promise  was  concerned,  thencrforth  voidy  not  void  ab  initio. 

I  am  of  the  opinion  that  the  act  of  the  defendant,  being  as 
it  was  exclusively  under  the  authority  reserved  to  him  by  the 
contract,  must  be  regarded  as  a  rescission  of  the  agreement 
If  I  am  correct  in  this,  then  the  right  of  the  plaintiff  to  re- 
cover back  the  payment  made,  in  an  action  for  money  had 
and  received,  is  undoubted.  {Raymond  v.  Beamard^  12 
John.  A  274.  Id  363.  Orem  v.  OreeUy  9  Cotiom,  46. 
Battle  V.  Rochester  City  Bank,  4  Comet.  91. 

In  all  cases  where  a  party,  having  it  in  his  power,  cancels 
a  contract,  or  declares  it  void,  he  should  restore  the  other 
party  to  his  former  right,  by  repayment  of  money,  or  return 
of  property,  received  on  such  contract ;  and  failing  to  do  so, 
he  is  liable  to  an  action  for  its  recovery.  (Penny  v.  OaTneron, 
1  Oreen^s  (Iowa)  Rep.  380.  eOiUd  John.  424  16  Mass. 
Rep.  ^19.    26  Verm.  Rep.  476.) 

The  plaintiff  is  therefore  entitled  to  recover  in  this  action 
the  amount  of  the  money  paid,  less  the  price  agreed  for  the 
rent  of  the  premises. 

[St.  Lawbxmob  Spsoial  Tbbx,  October  19,  1868.    JTameSf  Jnstico.] 


24  OASES  m  THE  SUPREME  COURT. 


The  People  of  thk  State  of  New  York,  by  their  Attorney 
General,  vs.  James  Bowen  and  others. 

The  governor  may  approve  and  sign  a  bill  after  the  actjonmment  of  the  legis- 
lature, BO  as  to  render  the  same  valid  and  binding  as  a  law. 

The  act  of  the  legislatare,  entitled  "  An  act  to  incorporate  the  Metropolitan 
Gas  Light  Company  of  the  City  of  New  Tork,"  passed  April  17, 1865,  creat- 
ing a  corporation  with  authority  to  lay  their  pipes  in  the  streets  &c.,  for  the 
purpose  of  conducting  gas  &c.,  upon  their  obtaining  the  permission  of  the 
two  boards  of  the  common  council,  was  not  unconstitutional  and  void,  either 
because  it  established  a  monopoly  in  the  trade  or  business  of  supplying  gas 
within  the  city  of  New  Tork ;  or  because  it  took,  for  the  use  of  the  ga3 
company,  the  streets  or  easements  or  privileges  in  the  q^reets  of  the  city, 
being  the  property  of  the  corporation  of  the  city,  without  making  or  pro- 
viding for  compensation  to  the  city,  and  without  the  consent  of  the  corpora- 
tion of  the  city ;  or  as  coming  within  the  constitutional  prohibition  against 
the  creation  of  coTporations  by  special  acts. 

The  ninth  section  of  that  act,  by  which  it  is  provided  that  "  the  said  company 
shall  be  deemed  to  be  organissed  when  the  president  shall  be  elected,  and 
shall  be  deemed  to  be  in  practical  operation  ft-om  the  time  the  permission 
and  authority  provided  for  in  the  first  section  is  obtained,"  was  intended  to 
relieve,  and  did  relieve,  the  corporation  from  the  provision  of  the  revised 
statutes  requiring  corporations  to  organize  and  commence  the  transaction 
of  their  business  within  a  year. 

DEMUBBEB  to  complaint    The  opinion  of  the  court  con- 
tains a  statement  of  the  facts  stated  in  the  complaint,  and 
of  the  legal  questions  raised  by  the  demurrer  thereto. 

Mondl,  WUlard  <k  Andereon,  and  Wm,  M.  IharU,  for 
the  plaintifiGs. 

Jf .  S.  Bidwdl,  E.  P.  Cowles  and  W.  HtachinSy  for  the  de- 
fendants. 

SuTHEBLAND,  J.  This  is  an  action  in  the  nature  of  a  qiio 
warranto  J  against  the  defendants,  for  assuming  to  be,  and  act- 
ing as  a  corporation,  without  authority  of  law.  The  complaint 
alleges  that  the  defendants  have  associated  themselves  together 
and  claim  to  be  a  corporation,  and  are  unlawfully  acting  as  a 
corporation,  under  an  allied  act  of  the  legislature  of  the  state 
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ot'Sem  York,  entitled  '^  An  act  to  incorpomte  the  Metropolis 
tan  Gas  Light  Company  of  the  City  of  New  York/'  passed 
April  17, 1855 ;  bat  Airther  alleges,  that  although  the  bill  of 
said  alleged  act  passed  the  assembly  on  the  5th  day  of  April, 
1855,  and  the  senate  on  the  13th  day  of  April,  1855,  yet  it  was 
not  approved  of,  or  signed  by  the  governor,  until  the  17th  day 
of  April,  1855 ;  and  that  the  l^islature  adjourned  without 
day  on  the  14th  day  of  April,  1855,  and  was  never  thereafter 
in  session  during  that  year.  By  an  averment  of  the  com- 
plaint, the  act  in  question  (Seas.  Lavm  qf  1855,  p.  1039)  is 
made  a  part  of  the  complaint. 

By  section  one  of  the  act,  James  Bowen  and  others,  (the  de- 
fendants in  this  action,)  and  their  present  and  future  asso- 
ciates, are  created,  constituted  and  declared  to  be  a  body 
corporate  and  politic,  by  the  name  of  ^'  The  Metropolitan  Gas 
Light  Company  of  the  City  of  New  York,"  with  authority  to 
lay  their  pipes  in  the  streets  &a,  for  the  purpose  of  conduct- 
ing gas,  &a ;  but  this  can  only  be  done  upon  obtaining  the 
permission  of  the  two  boards  of  the  common  council  of  said 
city.  The  complaint  further  alleges,  that  in  the  month  of 
June,  1855,  the  defendants,  pretending  to  act  as  a  corpora^ 
tion,  under  the  name  of  '^  The  Metropolitan  Gas  Light  Com- 
pany of  the  City  of  New  York,"  presented  their  petition  to 
the  board  of  councilmen  of  the  city  of  New  York,  praying  for 
permission  to  lay  conductors  through  the  streets  &c.,  for  the 
purpose  of  conducting  gas  through  the  same.  That  on  the 
12th  day  of  September  of  the  same  year,  the  board  of  coun- 
cilmen passed  a  resolution  granting  such  permission,  but  that 
on  the  8th  day  of  December,  1856,  the  board  of  aldermen 
non-concurred,  and  the  resolution  was  lost.  That  on  the  20th 
day  of  December,  1858,  the  said  board  of  councilmen  passed 
a  resolution  granting  such  permission,  which  resolution  is  set 
out  in  the  complaint,  and  that  such  resolution  was  concurred 
in  by  the  board  of  aldermen  on  the  27th  day  of  December,  1858. 

The  complaint  insists  that  the  defendants  and  their  asso- 
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dates  nxe  not  a  corporation,  and  have  no  right  to  act  and  as- 
sume the  fiancluses  of  a  corporation : 

First.  Because  the  act  of  incorporation  yima  not  approved 
by  the  governor  until  after  the  adjournment  of  the  I^islature, 
and  for  this  reason  failed  to  become  a  law. 

Second.  That,  if  approved  by  the  governor  so  as  to  be  a  law, 
the  act  is  unconstitutional  and  void  in  its  purposes  and  pro- 
visions. 

Third.  That  the  said  corporation  did  not  commence  the 
transaction  of  its  business  within  one  year  from  the  date  of  its 
incorporation,  and  has  not  yet  commenced  the  transaction  of 
its  business,  and  that  thereby  its  corporate  powers  (if  it  ever 
had  any)  have  ceased.  The  prayer  for  relief  is,  that  the  act 
may  be  adjudged  to  be  in  violation  of  the  constitution  of  tiiis 
state,  and  null  and  void ;  and  that  the  defendants  may  be  ad- 
judged to  unlawfully  assume  and  usurp  the  franchises  of  being 
a  corporation,  and  to  act  as  a  corporation  without  legal  au- 
thority or  right. 

To  this  complaint  the  defendants  have  demurred  generally, 
on  the  ground  that  the  complaint  does  not  state  fisbcts  suffi- 
cient to.  constitute  a  cause  of  action.  From  this  statement  it 
will  be  seen  that  three  questions  are  raised  by  the  demurrer : 

First.  Can  the  governor  approve  and  sign  a  bill,  so  as  to 
make  it  a  law,  after  the  final  adjournment  of  the  legislature  ? 

Second.  Is  the  act  in  question  unconstitutional  and  void,  if 
duly  passed  and  approved  by  the  governor  so  as  to  make  it  a 
law  if  otherwise  constitutional  ? 

Third.  Does  the  act  in  question  contain  any  special  provis- 
ion or  provisions,  which  relieve  the  corporation,  thereby  intend- 
ed to  be  created,  from  the  provision  of  the  revised  statutes, 
(1 B.  S.  600,  §  7,)  requiring  corporations  thereafter  created,  to 
organize  and  commence  the  transaction  of  their  business  within 
one  year  from  the  date  of  their  incorporation ;  or  if  created 
subject  to  this  provision  of  the  revised  statutes,  did  this  cor- 
poration in  fact  commence  the  transaction  of  its  business 
within  one  year  from  the  date  of  its  incorporation?  Caaabill 
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paased  by  a  majority  merely,  become  a  law  by  the  ^pfoval 
and  eigmiture  of  the  gorernor,  after  the  adjourmnent  of  the 
legiBlatare ;  or,  to  become  a  law^  muet  it  haye  sneh  appEroval 
aad  signatmre  daring  the  session  of  the  legislatnre  ? 

By  section  1  of  aHide  3  of  the  constitution)  it  is  provided 
that  "  the  legislative  power  of  this  state  shall  be  vested  in  a 
senate  and  assembly/'  By  section  14  of  the  same  article  the 
enacting  clanse  of  all  bills  shall  be,  ^'  The  people  of  the  state 
of  New  York,  repiiesented  in  senate  and  assembly,  do  enact  as 
follows.''  And  no  law  shall  be  enacted  except  by  bill.  By 
section  l6  of  the  same  article,  ^'  No  bill  shall  be  passed  unless 
by  a  majority  of  all  the  members  elected  to  each  branch  of 
the  l^islature,  and  the  question  upon  the  final  passage  shall 
be  taken  immediately  upon  its  last  readings  and  the  yeas  and 
nays  entered  on  the  journal"  By  section  9  of  article  4,  it  is 
provided  "  that  every  bill,  which  shall  have  passed  the  sen- 
ate and  assembly,  shall,  before  it  becomes  a  law,  be  presented 
to  the  governor.  If  he  approves,  he  shall  sign  it ;  but  if  not, 
he  shall  return  it,  with  his  objections,  to  that  house  in  which 
it  shall  have  originated,  who  shall  enter  the  objection  at  laige 
on  their  journal,  and  proceed  to  reconsider  it.  If,  aft^  such 
reconsideration,  two-thirds  of  the  members  present  shall  agree 
to  pass  the  bill,  it  shall  be  sent,  together  with  the  objections, 
to  the  other  house,  by  which  it  shall  likewise  be  reconsidered, 
and,  if  approved  by  two^thirds  of  all  the  members  present,  it 
shall  become  a  law,  notwithstanding  the  objections  of  the  gov« 
emor.  But,  in  all  such  cases,  the  votes  of  both  houses  shall 
be  determined  by  yeas  and  nays ;  and  the  names  of  the  mem-* 
hers  voting  for  and  against  the  bill  shall  be  entered  on  the 
journal  of  each  house  respectively.  If  any  bill  shall  not  be 
returned  by  the  governor  within  ten  days  (Sundays  excepted) 
after  it  shall  have  been  presented  to  him,  the  same  shall  be  a 
law,  in  like  manner  as  if  he  had  signed  it,  unless  the  legisla- 
ture shall,  by  their  adjournment,  prevent  its  return,  in  which 
case  it  shall  not  be  a  law." 

These  provisions  amoimt  to  a  constitutional  definition,  and 
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the  raralt  is,  I  think,  that  the  governor  may  approve  and  sign 
a  bill  after  the  adjournment  of  the  legialatnre,  bo  that  the  UU 
which  otherwise  would  not  be  a  law,  becomes  a  law  by  his  ap- 
proval and  signature.  The  constitution  makes  the  distinction 
between  a  bill  and  a  law ;  it  defines  the  legislative  power  to 
be  the  power  to  pass  bills  subject  to  the  qualified  negative  of 
the  governor;  it  carefully  separates  the  legislative  from  the 
executive  power,  and  carefully  excludes  the  executive  power 
or  right  of  approving  or  objecting  to  the  bill  from  the  legiBl&- 
tive  power.  By  the  constitution,  this  power  of  approval  and 
of  objection  is  not  a  legislative,  but  an  executive  revisory  act, 
implying  in  its  exercise  time,  examination,  judgment.  I  think 
that  from  the  careful  exclusion  of  this  revisory  right  or  power 
by  constitutional  definition  from  the  legislative  powens,  and 
from  the  general  provision  in  the  ninth  section  of  article  four, 
that  '^  every  bill  that  shall  have  passed  the  senate  and  assem- 
bly shall,  before  it  becomes  a  law,  be  presented  to  the  govern- 
or— ^if  he  approve,  he  shall  sign  it,"  without  the  specification 
of  any  time  or  period  for  the  performance  of  this  executive  act 
or  duty,  it  follows  that  a  bill  may  become  a  law  by  the  execu- 
tive approval  and  signature  after  the  adjournment  of  the 
legislature. 

By  the  ninth  section,  every  bill  shall  be  presented  to  the 
governor  for  his  approval  or  objections ;  and  there  are  two 
ways  in  which  the  bill  may  become  a  law  during  the  session 
of  the  legislature — with  his  approval  and  without  his  approval 
If  he  signs  the  bill,  his  signature  is  evidence  of  his  approval ; 
if  he  retains  the  bill  ten  days  without  returning  it>  &c.,  ^^  the 
same  shall  become  a  law  in  like  manner  as  if  he  had  signed  it ;" 
that  is,  you  may  say,  that  the  constitution  makes  such  retention 
for  ten  days,  evidence  of  his  approval;  but  the  legislature 
may  adjourn  before  the  expiration  of  the  ten  days,  and  thus 
prevent  the  return  of  the  bill ;  in  which  case,  says  the  consti- 
tution, '^  it  (that  is,  aiiy  bill  which  shall  not  have  been  return- 
ed by  the  governor  to  the  l^islature  before  their  adjournment) 
shall  not  be  a  law  f  that  is,  by  the  governor's  retention  of  it 


NEW  YORK-JULY,  1859.  29 


The  People  v.  Bowm. 


for  ten  days,  or  ^^in  like  manner  as  if  he  had  signed/'  or,  in 
other  words,  without  his  signature.  If  the  governor  approve 
and  sign  the  hill  after  the  adjonmment  of  the  legislature,  their 
adjournment  did  not  prevent  the  return  of  it.  Does  it  follow, 
because  a  bill  oannot,  after  the  adjournment  of  thel^:idatnre, 
become  a  law  without  the  signature  of  the  governor,  that  it 
cannot  with  his  signature  f  In  case  the  governor  approve  the 
bill,  what  relieves  him  from  the  plain  iojunction  of  the  con- 
stitution, that  if  he  approve  the  bill,  "  he  shall  sign  it  ?" 
This  right  and  power  of  approval  or  of  disapproval  is  discre- 
tionarj^  firee,  and  entirely  without  constitutional  limitation  or 
control ;  but  every  bill  shaU  be  presented  to  the  governor,  and 
it  is  plainly  his  constitutional  duty  to  examine  every  bill ; 
such  an  examination  implies  an  approval  or  disapproval ;  if 
he  approves,  '^  he  shall  sign  if  What  is  there  in  the  consti- 
tution, relieving  the  governor  from  his  genaid  duty  of  exam- 
ining every  bill  passed,  or  which  limits  Ids  exercise  in  point  of 
time  to  the  actual  session  of  the  legislature  ?  I  see  nothing. 

All  public  officers,  and  all  departments  of  government,  are 
to  be  presumed  to  act  from  public  motives,  and  within  the 
sphere  of  their  constitutional  duties ;  all  bUls  passed  by  the 
legislature,  therefore,  are  to  be  presumed  to  be  constitutional 
and  for  the  public  good ;  they  might  not  be-whence  the  veto 
eheck ;  but  if  a  law  authorized  by  the  ctmstitution  is  called 
for  by  the  pubUc  interest,  why  should  not  the  bill  embodying 
it,  approved  of  by  the  governor,  become  a  law  by  his  signature, 
although  the  legislature  may  have  adjourned  without  giving 
him  time  for  examination  P  Why  should  the  adjournment  of 
the  l^islature  deprive  the  public  of  the  lawP  the  governor 
being  always  at  hand  to  examine,  and,  if  he  approves,  to  sign. 
^<  Every  bill  which  shall  have  passed  the  senate  and  assembly, 
shall,  before  it  becomes  a  law,  be  presented  to  the  governor; 
if  he  approves,  he  shall  sign  it,''  says  the  first  part  of  section 
nine  of  artide  four.  The  remainder  of  the  seotion  is  a  pro- 
vision for  the  contingency  of  his  not  approving  the  bill  The 
veto  power  calls  for  time  and  examination.    The  legislature 
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have  a  right  to  make  the  bill  a  law,  notwithstanding  the  ob- 
jections. The  legislature  oannot  exercise  this  right  without 
being  in  session.  There  should  be  no  unnecessary  delay  in 
passing  laws.  The  ten  days  for  the  return  of  the  bill  is  fixed 
by  this  section,  with  reference  to  all  these  considerations.  The 
requirement  that  the  bill  shall  be  returned  to  the  house  in 
which  it  originated,  with  the  objections,  is  for  the  benefit  of 
the  Iqrislature,  and  in  furtherance  of  their  right  to  re*pass  the 
bill  by  a  two-third  vote ;  and  if  they  choose  to  adjourn,  and 
waive  this  right,  before  the  expiration  of  the  ten  days,  why 
should  that  affect  the  general  right  and  duty  of  the  governor 
to  sign  ail  bills  which  he  approves  ?  The  statement  of  his 
objections  is  for  the  benefit  of  the  legislature ;  and,  therefore, 
after  they  have  adjourned,  if  the  governor  does  not  approve  the 
bill,  he  simply  abstains  from  putting  his  name  to  it. 

Conceding  the  construction  of  these  provisions  of  the  con- 
stitution to  be  doubtful,  so  that  considerations  of  public  con- 
venience or  public  policy  can  properly  be  resorted  to,  I  am 
of  the  opinion  that  the  strength  of  the  argument,  drawn  from 
such  considerations,  is  decidedly  in  &vor  of  the  construction 
givii^  the  right  in  question  to  the  governor.  It  is  said,  if 
the  governor  can  sign  bills  after  the  adjournment  of  the  l^is- 
lature,  to  which  the  constitutional  limitation  of  ten  days  does 
not  apply,  there  being  no  time  fixed  for  his  examination  or 
signature,  if  he  approves,  that  he  might  sign  at  any  time 
during  the  interval  between  the  adjournment  and  the  next 
session,  or  even  at  any  time  during  his  term  of  o£Sce.  To 
this  I  answer  that,  the  legislature  having  adjourned,  there 
was  no  need  of  fixing  a  time  as  to  them ;  and  as  to  the  public 
at  large,  whether  the  bill  becomes  a  law  depends  entirely  upon 
the  governor's  signature ;  whether  he  shall  or  shall  not  ap- 
prove and  sign,  is  wholly  at  his  discretion.  Is  it  extraordi- 
nary that  the  constitution,  leaving  the  fate  of  the  bQl  after 
the  adjournment  of  the  legislature  wholly  at  the  discretion  of 
the  governor,  should  also  leave  somewhat  at  his  discretion  the 
time  at  or  within  which  such  discretion  is  to  be  exennsed? 
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I  BAj  somewhat  at  his  discretion,  because  there  is  necessarily 
implied  in  the  constitutional  enjoinment  of  every  pnUic 
official  duty,  without,  express  limitation  as  to  time,  an  in- 
junction and  a  constitutional  responsibility  for  its  perform- 
ance, as  soon  as  the  occasion  for  the  performance  arises,  and 
the  nature  of  the  duty  and  other  duties  of  equal  importance 
will  permit.  What  executive  duty  is  more  momentous  than 
the  examination,  judgment  and  conclusion  implied  in  the 
exercise  of  this  revisory  veto  power ;  and  if  the  legislature 
adjourns,  leaving  bills,  under  the  provisions  of  the  constitu- 
tion, wholly  at  the  executive  discretion,  what  duty  should  or 
is  more  likely  sooner  to  claim  his  attention  ?  What  motive, 
except  what  may  be  called  ^^vis  inerticBy"  has  the  governor 
for  delay  ?  Men  are  generally  willing  to  do  what  they  ap- 
prove of.  If  the  governor  approves  the  bill,  why  should  he 
delay  signing  it  ?  If  he  does  not  approve,  he  will  leave  the 
bill  unsigned,  without  any  other  constitutional  accountability 
for  his  determination  to  sign  or  not  to  sign,  than  attaches  to 
eveiy  other  executive  act  or  determination,  to  wit,  for  the 
honesty  of  its  motive. 

There  being,  therefore,  no  motive  for  unnecessary  delay, 
the  framers  of  the  constitution  did  not  apprehend  any  public 
inconvenience  from  delay  in  the  executive  action  after  the 
adjournment  of  the  legislature ;  nor  do  I  see  any  risk  of  any 
other  or  further  delay  than  might  arise  from  averseness  to 
undertake  the  labor  of  examination,  and  the  pressure  of  other 
executive  duties;  and  this,  it  was  probably  thought,  could 
not  be  provided  against  by  an  express  limitation,  without 
unnecessarily  (after  the  adjournment  of  the  legislature)  dr- 
cumscribing  executive  discretion.  This,  I  think,  is  a  sufficient 
answer  to  the  only  ai^ument  which  I  have  seen,  founded  on 
eonsiderations  of  public  convenience  or  policy,  against  the  con- 
struction, giving  the  governor  the  power  in  question. 

Now,  let  us  look  on  the  other  side  of  this  question  of  public 
eonvenienoe  or  public  policy.  The  provisions  in  the  first  con- 
stttution  of  this  state,  adopted  in  1777,  before  the  adoption 
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of  the  constitution  of  the  United  States,  by  which  this  veto 
check  npon  legislation  was  given  to  the  chancellor,  the  judges 
of  the  supreme  court,  together  with  the  governor,  as  a  council 
of  revision,  that  (as  expressed  in  the  constitution)  "  laws  in- 
consistent with  the  spirit  of  this  constitution,  or  with  the 
public  good,''  might  not  be  ^'  hastily  and  unadvisedly"  passed ; 
and  in  the  place  of  which  .the  present  provision  giving  this 
veto  power  to  the  governor  alone,  was  first  adopted  from  the 
constitution  of  the  United  States  into  the  state  constitution 
of  1821 ;  and  the  proceedings  of  the  convention  which  framed 
the  constitution  of  the  United  States,  and  the  debates  on  that 
constitution  in  the  convention  framing  it,  and  in  the  state 
conventions  adopting  it;  conclusively  show  that  this  veto 
check,  as  we  have  it  now  in  the  state  constitution  of  1846,  is 
and  was  intended  to  be  a  revisory  power  and  duty,  necessarily 
implying  in  its  faithful,  conscientious  and  momentous  exer- 
cise and  disohaiige,  time,  investigation  and  judgment.  From 
these  written  constitutions  themselves,  as  well  as  from  the 
proceedings  of  the  conventions  framing  them,  and  the  debates 
on  them,  it  is  plain  that  the  three  great  departments  of  gov- 
ernment, or  political  power,  the  l^;iBlative,  executive  and 
judicial,  were  not  only  intended  to  be  checks  upon  each  other, 
but  to  be  as  independent  of  each  other  as  possible.  The  his- 
tory of  the  constitution  of  the  United  States  shows  that  many 
of  the  greatest  and  best  men  taking  part  in  the  conventions 
framing  and  adopting  it,  and  others  of  that  day,  feared  that, 
notwithstanding  the  constitutional  checks  upon  the  l^^lative 
power,  it  would  in  the  end  become  tyrannical  and  oppressive, 
and  "  swallow  up  (as  expressed  on  one  occasion)  all  the  other 
departments  of  government.'' 

Their  recent  experience  of  parliamentary  onmipotence  and 
oppression  had  shown  them  that  tyranny  was  not  the  less 
tyranny  for  having  a  hundred  heads.  It  is  plain  that  in  this 
country  all  politicud  liberty  depends  upon  the  integrity  of  our 
written  constitutions ;  and  without  reference  to  the  past,  or 
recent  experience,  it  is  equally  plain  that  a  fanatical,  partiian. 
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log-rolling  congressional  or  legislative  majority  might  pass 
bills,  not  from  public  motives  or  for  the  pablic  good,  but  from 
personal  selfish  motives,  or  for  partisan  or  bigoted  purposes, 
and  which,  although  strictly  within  the  constitutional  limita- 
tions of  legislative  power,  might  be  unnecessary  and  oppressive 
and  unjust  to  the  minority.  The  framers  of  these  written 
constitutions  thought  so,  and  hence  this  great  conservative 
and  protective  veto  check.  And  from  the  origin  and  very 
nature  of  these  written  constitutions,  this  veto  power,  although 
conservative,  is  an  equally  popular  representative  element  of 
the  government  with  the  legislative  power.  The  constitution 
is  the  written  will  of  the  people ;  its  protection  is  the  protec- 
tion of  their  government ;  the  governor  is  elected  directly  by 
the  people^  and  returns  to  them,  and,*  in  the  exercise  of  the 
veto  power,  represents  and  acts  for  the  people  of  the  wholo 
state.  It  is  not  like  the  veto  of  the  English  crown,  left  in 
the  crown  for  the  protection  of  the  prerogatives  of  the  crown, 
or  the  individual  liberty  of  the  monarch,  but  is  more  like  the 
veto  of  the  magistrates  called  tribunes  among  the  Bomans, 
which  was  given  to  them,  and  which  on  their  first  institution 
was  used  by  them  to  protect  the  liberties  of  the  people.  Now, 
such  being  the  origin,  nature  and  purpose  of  this  veto  power, 
which  construction  of  the  constitutional  provision  giving  it  to 
the  governor,  is  most  commended  by  public  policy,  or  public 
convenience,  or  even  popular  liberty  properly  understood — 
that  which  compels  its  exercise  by  the  governor  during  the 
turmoils,  confusion,  lobby  appliances  and  haste  of  the  close 
of  the  session,  embarrassed  and  hesitating  between  an  earnest 
wish  not  to  defeat  any  good  bill,  an  honest  determination  to 
veto  all  corrupt  or  unconstitutional  bills,  and  want  of  time  to 
examine  all  the  bills,  which  an  adjournment  momentarily  ex- 
pected, and  which  may  come  at  any  time  without  notice,  may 
leave  in  his  hands ;  or  that  which,  following  the  spirit  and 
purpose  of  the  ten  days'  limitation  for  keeping  a  bill  during 
the  session  oflhe  legislature,  gives  him  sufficient  time  for  the 
ftithful  and  conscientious  exercise  of  this  great  conservative 
Vol.  XXX.  3 
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power  and  duty  ?  Even  with  an  honest  and  pure  legislative 
majority,  is  there  more  danger  from  delays  than  from  haste  in 
legislation?  I  think  not.  We  know  that  the  legislature 
might,  if  they  never  have,  upder  a  specious  title,  and  under  a 
mass  of  legislative  verbiage,  conceal  the  most  dangerous 
attack  upon  the  constitution,  or  the  most  corrupt  private  in- 
dividual purpose.  It  would  be  the  duty  of  the  governor,  in 
the  exercise  of  this  veto  power,  to  ferret  out  the  attack  upon 
the  constitution,  and  to  unfold  the  folds  of  iniquity  contained 
in  the  bill.  This  duty  would  require  time  and  deliberation, 
and  the  construction  claimed  for  the  provision  of  the  constitu- 
tion in  question  by  the  attorney  general  might,  I  think,  in- 
terfere with  its  faithful  discharge. 

The  argument,  from  the  supposed  analogy  between  the 
English  constitution  and  ours,  has,  I  think,  but  very  little 
force.  By  the  English  constitution,  the  king  is  a  constituent 
part  of  parliament ;  and  from  the  very  origin  of  the  English 
constitution,  as  it  now  is,  it  follows  that  he  must  be  so.  By 
the  feudal  law,  proprietorship  conferred  jurisdiction,  and  by 
the  feudal  law,  as  introduced  into  England,  the  king  was 
deemed  to  have  the  proprietorship,  or  "/wa  proprietaa"  as 
distinguished  from  the  use  and  occupation,  or  the  right  of  use 
and  occupation,  of  all  the  lands  in  England.  Hence,  by  the 
theory  of  the  English  constitution,  the  king  is  not  only  the 
fountain  of  all  justice,  but  also  of  all  legislation.  The  history 
of  parliament  shows  that  the  ancient  method  of  passing  laws 
was  by  petition  and  answer ;  and  that  the  acts  of  parliament, 
or  the  tenor  of  them,  were  published  by  regal  proclamation. 
The  history  of  English  liberty  shows  that  almost  all  its  guar- 
antees, in  the  form  of  statutes  or  otherwise,  like  sparks  from 
the  flmt  and  the  steel,  have  been  struck  from  the  crown,  by 
collisions  between  the  barons,  or  the  people,  and  the  crown ; 
and  that  the  veto  power  has  been  (as  I  have  before  expressed 
it)  left  in  the  crown  for  the  protection  of  its  prerogatives. 

The  tyranny  of  the  English  parliament,  and  our  revolutioQ, 
wrought  out  and  gave  vitality  to,  if  they  did  not  originate  a 
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new  principle  of  political  jurisdiction,  to  wit,  the  right  of  the 
people  to  make  their  own  govermnents ;  and  the  results  were, 
written  constitutions,  granting  even  limited  l^islative  pow- 
ers, subject  to  the  qualified  negative  of  the  executive,  not  as 
a  constituent  part  or  branch  of  the  legislature,  but  as  an  in- 
dependent executive  act,  for  the  protection  of  the  people  and 
of  their  constitutions.  Besides,  as  by  the  English  constitu- 
tion, it  is  a  prerogative  of  the  king  to  convoke  and  prorogue 
parliament,  he  can  at  all  times  take  sufficient  time  for  the  con- 
siderate exercise  of  his  veto  power.  It  would  appear,  how- 
ever, that  the  king  generally  has  power  through  his  ministers 
or  by  the  creation  of  peers,  to  defeat  a. bill  without  the  re- 
sponsibility of  a  veto,  for  I  believe  there  has  not  been  an  in- 
stance of  its  exercise  since  1692. 

The  practice  at  Washiogton  has  been,  I  believe,  for  the 
president  not  to  sign  bills  or  resolutions  after  the  adjourn- 
ment of  congress ;  but  the  practice  of  some  of  the  governors 
of  this  state  has  been  diflFerent.  How  long  or  to  what  extent 
it  has  been  the  practice  for  the  governors  of  the  state  to  sign 
bills  after  the  adjournment  of  the  legislature,  I  have  not  the 
means  of  ascertaining ;  but  it  would  appear  that  of  the  bills 
passed  at  the  session  of  1855,  when  the  act  in  question  in 
this  case  was  passed,  no  fewer  than  fifty-five  received  the  sig- 
nature of  the  governor  after  the  adjournment  of  the  legisla- 
ture ;  and  in  view  of  the  magnitude  of  the  interest  involved, 
I  should  hesitate  to  consider  the  practice  at  Washington  of 
controlling  weight,  did  I  deem  the  question  more  doubtful 
than  I  think  it  to  be  firom  the  constitutional  provision  itself. 
It  is  not  extraordinary  that  the  national  executive,  if  he  had 
the  least  doubt  of  his  right  to  sign  a  bill  after  the  adjourn- 
ment of  congress,  should  have  been  very  careful,  even  at  his 
personal  inconvenience,  to  sign  all  bills  which  he  did  approve, 
before  the  adjournment.  Upon  the  whole,  I  think  the  act  in 
question  became  a  law,  although  signed  by  the  governor  after 
the  adjournment  of  the  legislature. 

But  it  is  insisted  that  if  the  alleged  act  has  the  authenti- 
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city  of  legislation,  it  is  void  as  unconstitutional ;  and  whether 
it  is  so,  is  the  second  question  raised  hj  the  demurrer  in  this 
case.    It  is  insisted  that  it  is  unconstitutional : 

First  Because  it  establishes  a  monopoly  in  the  trade  or 
business  of  supplying  gas  within  the  city  of  New  York,  and 
is  within  the  constitutional  legislative  prohibition,  that  "  no 
member  of  this  state  shall  be  disfranchised  or  deprived  of  any 
of  the  rights  or  privileges  secured  to  any  citizen  thereof,  un- 
less by  the  law  of  the  land  or  the  judgment  of  his  peers." 

Second,  Because  it  takes  for  the  uses  of  the  gas  company 
the  streets,  or  easements,  or  privileges  in  the  streets  of  the 
city,  being  the  propejty  of  the  corporation  of  the  city  of  New 
York,  without  making  or  providing  for  compensation  to  the 
city,  and  without  the  consent  of  the  corporation  of  the  city. 

Third.  Because  th^  constitution  (Art.  8,  §  1,)  has  specifi- 
cally prohibited  the  creation  of  corporations  by  special  acts, 
except  in  cases  where  ^^  the  object  of  the  corporation  cannot 
be  attained  under  general  laws,"  and  the  object  of  this  corpo- 
ration being  to  make  gas  for  the  purpose  of  lighting  streets, 
&c.  and  buildings  in  the  city  of  New  York,  this  whole  object 
was  attainable  under  a  general  law  passed  by  the  legislature 
in  1848.     (Laws  of  1848,  ch.  37,  p.  48.) 

As  to  the  first  objection  to  the  constitutionality  oi  the  act, 
it  is  insisted  that  the  monopoly  complained  of  arises  from  the 
authority  given  by  the  act  to  the  two  boards  of  the  common 
council  of  the  city  of  New  York,  "to  grant  and  vest  exclusive 
permission  and  authority  to  and  in  said  company,"  for  cer- 
tain purposes.  It  is  not  necessary  to  inquire  whether,  irre- 
spective of  the  express  constitutional  provision  above  quoted, 
prohibiting  legislation  against  vested  rights,  there  is  any  other 
or  further  prohibition  of  monopolies  implied  irom  the  form  of 
the  government  or  from  certain  great  principles  of  justice  and 
equality  upon  which  the  constitution  was  founded,  and  sup- 
posed to  have  been  taken  for  granted  by  it ;  for  I  think  that 
in  this  case  the  only  semblance  of  an  argument  that  the  act 
creates,  or  authorizes  a  monopoly,  or  wrongfully  affects  vested 
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rights  or  privileges,  is  founded  on  an  erroneous  construction 
of  the  act.  The  first  section  of  the  act,  after  creating  and  de- 
claring the  defendants  and  their  associates  to  be  a  body  politic 
and  corporate,  with  the  power  to  manufacture  and  sell  gas,  to 
be  made  of  coal  or  other  materials,  for  the  purpose  of  lighting 
the  streets  and  buildings  in  the  city  of  New  York,  and  to  lay 
pipes  for  the  purpose  of  conducting  gas  in  any  of  the  streets, 
&c.  of  the  city,  and  to  adopt  any  other  necessary  means  to 
furnish  gas  to  any  inhabitant  of  the  city,' declares  "that  no 
public  street,  avenue,  &c.  in  the  said  city,  shall  be  dug  into 
or  defaced,  &c.,  without  the  permission  of  the  two  boards  of 
the  conmion  council  of  the  said  city  first  had  and  obtained ; 
and  the  said  boards  are  hereby  authorized  to  grant  and  vest 
exclusive  permission  and  authority  to  and  in  said  company 
for  said  purpose,  to  such  an  extent,  and  under  such  regula- 
tions as  to  them  shall  seem  expedient ;  and  such  permission 
and  authority  shall  be  conclusive,  ynd  shall  continue  as  thus 
fixed  during  the  period  designated  by  said  boards  at  the  time 
of  granting  the  same.  But  the  rights  and  privileges  hereby 
granted  shall  not  be  construed  to  affect  or  impair  any  exclu- 
sive rights  or  privileges  vested  in  any  incorporated  company 
in  said  city."  Now  I  think  the  exclusive  permission  and  au- 
thority here  authorized,  relate  simply  to  laying  pipes,  &a  in 
the  streets  of  the  city,  and  to  digging  into  or  defacing  the 
streets,  &c.  for  that  purpose;  whereas  the  counsel  for  the 
plaintiffs  appear  to  think  that  the  act  authorizes  the  two 
boards  to  grant  to  the  company  the  exclusive  right  of  ftimishing 
or  selling  gas  made  in  any  way  or  by  any  means ;  so  that  a 
citizen  could  not,  after  the  grant  of  such  exclusive  privilege, 
make  his  own  gas,  on  his  own  premises,  and  no  other  citizen 
or  person  could  lawfully  furnish  him  with  gas  made  in  porta- 
ble machines  and  conducted  without  pipes  in  the  streets,  or 
without  using  the  streets  at  all.  If  the  authority  to  make  the 
exclusive  grant  refers  only  to  the  use  of  the  streets,  and  to  the 
right  of  their  use  for  the  purpose  of  laying  and  repairing  gas 
pipes,  then  it  is  very  clear  that  had  the  two  boards  made  their 
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grant  of  such  permission  and  authority  exclusive^  and  were 
the  defendants  ahout  to  act  under  such  exclusive  grant^ 
whether  they  would  have  a  right  so  to  act,  would  be  a  ques- 
tion entirely  between  them  and  the  city  corporation,  or  the 
persons  in  whom  the  title  of  the  streets  was,  if  not  in  the  cor- 
poration ;  and  that  in  this  action,  in  the  nature  of  a  qtu)  war-* 
ranto  to  declare  the  act  of  incorporation  null  and  void,  the 
attorney  general  has  nothing  whatever  to  do  with  that  ques- 
tion. The  legislature,  without  reference  to  the  special  pro- 
vision of  the  constitution  prohibiting  special  acts  of  incor- 
poration in  certain  cases,  certainly  had  a  right  to  incorporate 
the  defendants  for  the  purpose  of  making  gas  and  famishing 
it  to  the  citizens.  Whether  the  corporation  can  do  so  with- 
out using  the  streets  of  the  city,  or  whether  the  two  boards 
of  the  common  council  have  or  have  not  a  right  to  grant  the 
use,  or  the  exclusive  use  of  the  streets  for  the  purpose,  are  all 
questions  in  no  way  aiSecting  the  constitutional  right  of  the 
legislature  to  incorporate  the  defendants  for  the  purpose  of 
making  and  furnishing  gas,  &c.,  and  are,  in  fact,  in  no  way 
involved  in  the  judgment  asked  for  in  this  action.  This  I 
deem  a  sufficient  answer  in  this  case  to  the  first  objection  to 
the  act,  on  the  ground  of  its  unconstitutionality ;  but  I  will 
add,  that  the  resolution  of  the  two  boards  of  the  common 
council  granting  permission  to  the  defendants  to  use  the 
streets,  &c.  is  set  out  in  the  complaint,  and  that  it  contains 
a  simple  permission  to  lay  pipes  for  the  purpose  of  conducting 
gas  through  the  streets,  &c.  for  the  period  of  thirty  years, 
subject  to  the  same  restrictions  as  to  the  mode  of  laying  down 
the  conductors,  as  apply  to  and  govern  the  New  York  and 
Manhattan  Gas  Light  Company.  There  is  nothing  exclusive 
in  the  permission,  not  even  an  assurance  or  guarantee,  that 
the  like  permission  would  not  be  given  to  another  company, 
or  to  an  individual,  the  next  day.  Now,  how  can  the  attorney 
general,  in  behalf  of  the  state  in  this  action,  urge  that  the 
l^slature  had  no  right  to  grant  to  the  two  boards  an  authority 
which  the  defendants  were-not  able  to  avail  themselves  of,  or 
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which  they  did  not  think  proper  to  avail  themselves  of^  if 
ihey  oonld  have  done  so  P 

As  to  the  second  objection  to  the  constitutionality  of  the 
act,  that  it  takes  for  the  uses  of  the  company,  the  streets,  &so., 
being  the  property  of  the  city  corporation,  withont  compensa- 
tion to  or  the  consent  of  the  city  corporation,  I  think  it  has  been 
sufficiently  answered  in  answering  the  first  constitutional  ob- 
jection ;  but  I  will  add,  that  the  act  itself  certainly  does  not 
work  this  alleged  violation  of  the  constitution,  and  that  when 
the  defendants  shall  undertake  to  act  under  the  permission 
granted  to  them  by  the  two  boards  of  the  common  council, 
and  the  city  corporation  is  before  us  as  a  complainant,  it  will 
be  time  enough  to  examine  and  decide  whether  the  two  boards 
alone  could  give  the  permission,  and  whether  it  authorized  the 
act,  or  threatened  act  under  it  I  do  not  think  the  attorney 
general  has  a  right  to  raise  this  objection  in  this  action. 

As  to  the  third  and  last  objection  to  the  constitutionality 
of  the  act — ^that  the  legislatare  were  prohibited  by  the  consti- 
tution from  passing  it,  because  the  objects  of  the  corporation 
could  have  been  attained  under  the  general  act — the  answer 
to  it  is,  that  the  provision  of  the  constitution  containing  this 
prohibition  would  seem,  in  express  terms,  to  leave  it  to  the 
legislature  to  decide  whether  the  objects  of  a  corporation  can 
or  cannot  be  attained  under  a  general  law ;  and  it  has  been 
held  in  two  cases,  (Mosier  v.  Hilton^  15  Barb.  657,  and  United 
States  Trust  Co.  v.  Brady,  20  id.  119,)  that  whether  a  special 
act  of  incorporation  is  necessary  or  not,  is  a  matter  entirely 
for  the  judgment  and  discretion  of  the'legislature.  The  last 
case,  it  is  said,  has  been  affirmed  by  the  court  of  appeals, 
though  not  reported. 

The  third  and  only  remaining  question  in  this  case,  whether 
this  corporation  was  subject  to  the  provision  of  the  revised 
statutes,  requiring  corporations  to  organize  and  commence  the 
transaction  of  their  business  within  a  year,  or,  if  it  was, 
whether  it  did  organize  and  commence  the  transaction  of  its 
business  within  the  year,  is  in  a  nut-shell.    The  9th  section 
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of  the  act  is  as  follows :  ^^The  said  company  shall  be  deemed 
to  be  organized  when  the  president  shall  be  elected,  and  shall 
be  deemed  to  be  in  practical  operation  from  the  time  the  per- 
mission and  authority  provided  for  in  the  first  section  is  ob- 
tained." I  am  of  the  opinion  that  this  section  was  intended 
to  relieve,  and  does  l-elieve,  this  corporation  from  the  provision 
of  the  revised  statutes  above  referred  to.  I  can  see  no  other 
purpose  for  this  extraordinary  provision. 

It  is  argued  on  the  part  of  the  people  that  this  corporation, 
under  the  provision  of  the  revised  statutes,  were  obliged  to 
obtain  the  permission  and  authority  provided  for  in  the  first 
section  of  the  act  within  the  year ;  that  this  9th  section,  de- 
claring that  the  company  should  be  deemed  to  be  in  practical 
operation  from  the  time  of  such  permission  and  authority,  by 
holding,  with  reference  to  both  statutory  provisions,  that  the 
permission  and  authority  should  have  been  obtained  within 
the  year,  eflfect  would  be  given  to  both  statutes.  This  argu- 
ment admits,  what  indeed  follows  from  the  express  words  of 
the  9th  section,  that  if  the  permission  and  authority  had  been 
obtained  within  the  year,  the  oompany  would  have  been  en- 
tirely relieved  from  the  obligation  of  the  revised  statutes,  and 
could,  in  fact,  have  commenced  practical  operations  at  any 
time  thereafter.  It  appears  to  me  that  this  argument  stulti- 
fies the  legblature.  What  could  have  been  the  object  in  com- 
pelling the  company  to  obtain  the  permission  and  authority 
within  the  year,  and  then  permit  them,  after  obtaining  such 
permission  and  authority,  to  rest  upon  their  mere  corporate 
rights  for  any  number  of  years,  without,  in  fact,  doing  any 
other  or  ftirther  thing  ?  This  construction,  while  it  puts  the 
defendants  technically  within  the  provision  of  the  revised 
statutes,  for  the  purpose  of  a  forfeiture  of  their  corporate 
rights,  leaves  them  outside  of,  and  unaffected  by,  and  relieved 
from  the  whole  policy  and  beneficial  purpose  and  operation  of  - 
the  provision  of  the  revised  statutes.  Had  the  defendants  ob- 
tained the  permission  and  authority  within  the  year,  they 
would  have  been,  on  obtaining  the  same,  in  reference  to  the  ♦ 
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purpose  and  business  of  their  incorporation,  and  tbe  policy  of 
the  general  law  of  ihe  revised  statutes,  in  precisely  the  same 
position  as  they  would  have  been  at  the  date  of  their  incor- 
poration, had  neither  the  object  and  business  of  their  incorpo- 
ration, nor  the  act,  required  them  to  obtain  such  permission 
and  authority,  or  permission  and  authority  from  any  one  before 
goiDg  into  operation. 

I  cannot  concur  in  the  view  of  the  question  presented  on 
the  part  of  the  people.  I  suppose  the  applicants  for  this 
special  act  of  incorporation  thought,  and  that  the  legislature 
thought,  that  the  corporation  might  not  be  able  to  obtain  the 
permission  and  authority  within  the  year,  and  that  this  special 
provision,  in  its  special  act,  was  put  in  it  with  reference  to  the 
general  law  in  the  revised  statutes,  and  for  the  purpose  of  re- 
lieving the-  defendants  from  it.  It  may  be  that  this  special 
provision  of  the  act  made  it  a  proper  subject  to  illustrate  the 
value  of  an  executive  veto  power ;  but  with  that  I  have  noth- 
ing to  do.  It  was  plainly  within  the  power  of  the  legislature, 
entirely,  to  relieve  the  defendants  from  the  penal  provision  of 
the  general  law,  and  I  think  they  intended  to  do  so  by  the 
special  provision  in  their  special  act.  But,  suppose  it  is  not 
so ;  and  that  effect  can  be  given  and  shotdd  be  given  to  the 
general  provision,  and  the  special  provision  both.  The  special 
provision  of  the  act  declares  that  the  company  shall  be  deemed 
to  be  in  practical  operation  from  the  time  the  permission  and 
anihority  is  obtained.  Then  why  was  not  the  application  of 
the  defendants,  as  a  corporation,  by  petition  to  the  board  of 
councilmen,  in  June,  1856,  alleged  in  the  complaint,  the  com- 
mencement of  the  transaction  of  its  business  within  the  pro- 
visions of  tixe  revised  statutes  P  As  the  legislature  had  seen 
fit  to  do  so  absurd  a  thing  as  to  declare,  in  effect,  that  the  ob- 
taining the  permission  and  authority  should  be  deemed  the 
business  for  which  the  defendants  were  incorporated,  I  do  not 
see  why  the  court  must  not  hold,  that  the  application  by  the 
corporation  for  the  permission  and  authority  in  1855,  and  the 
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prooeedingB  of  the  two  boards  thereon,  alleged  in  the  com- 
plaint, were  not  a  commencement  of  ita  business. 

It  is  not  alleged  in  the  complaint  that  the  company  did  not 
elect  a  president  within  the  year,  and  therefore  it  must  be  as- 
sumed that  it  was  organised  within  the  year  by  the  election 
of  a  president,  within  section  nine  of  the  act. 

Upon  all  the  questions  raised  by  the  demurrer  in  this  case, 
my  conclusion  is,  that  the  defendants  must  have  judgment  on 
the  demurrer  with  costs. 

[Nbw  Tobk  Special  Tbbm,  July  22, 1859.    Sutherland,  Justice.] 
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To  render  books  of  account  competent  evidence,  the  party  must  prove  that 
during  the  period  the  charges  were  made,  he  had  no  clerk ;  tliat  some  of 
the  articles  or  work  were  delivered  or  performed ;  that  the  books  are  the 
account  books  of  the  party,  and  that  he  keeps  correct  accounts. 

The  statute  allowing  parties  to  be  witnesses,  has  not  abrogated  the  law  ad- 
mitting books  of  account  as  evidence,  under  the  rules  formerly  settled. 

Where  a  plaintiff  offers  his  books  of  account  as  evidence  in  support  of  his 
daim,  the  defendant  will  not  be  permitted  to  prove  the  general  moral  char- 
acter of  the  plaintiff  to  be  bad,  for  the  purpose  of  discrediting  such  books. 

APPEAL  from  a  judgment  of  the  Montgomery  county  court, 
^tffirming  a  judgment  of  a  justice  of  the  peace.  The  ac- 
tion was  for  work,  labor,  services  done,  and  materials  found, 
as  a  blacksmith ;  and  for  window-glass  bought,  furnished  and 
put  in  shop,  at  the  defendant's  request.  Answer,  denying  the 
complaint 

On  the  trial,  the  plaintiff,  after  proving  that  he  kept  no 
clerk ;  a  delivery  of  part  of  the  articles ;  performance  of  a  part 
of  the  work ;  that  he  kept  fair  and  honest  books,  by  those  who 
had  dealt  and  settled  with  him ;  and  that  certain  books  pro- 
duced were  his  account  books ;  offered  the  same  in  evidence, 
which  were  objected  to,  on  the  ground  that  they  were  not 
evidence,  if  all  the  items  could  be  proved  by  other  witnesses ; 
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which  olgection  was  overroled,  and  the  defendant  excepted. 
The  hooks  were  then  read  in  evidence.  The  plaintiff  having 
rested^  the  defendant  called  and  had  sworn  a  witness,  of  whom 
he  inquired  what  had  been  the  general  moral  character  of  the 
plaintiff  daring  the  period  of  the  account  claimed  against  the 
defendant.  This  question  was  objected  to  as  immaterial,  ir- 
relevant and  incompetent.  The  objection  was  entertained, 
and  the  defendant  excepted.  The  defendant  then  offered  to 
show  that  the  plaintiff  now  is,  and  for  ten  years  last  past  has 
been,  a  man  of  bad  moral  character.  Same  objection,  ruling 
and  exception.  Judgment  was  rendered  for  the  plaintiff  for 
$12.89  damages,  and  $5  costs. 

T.  JS.  Hortofiy  for  the  phdntifil 

B.  H.  Cuakney^  for  the  defendant. 

By  the  Court,  Jambs,  J.  The  counsel  for  the  respective 
parties  agree  that  there  are  four  questions  presented  on  this 
appeal  for  the  consideration  of  the  court,  viz : 

1.  Were  the  plaintiff's  books  of  account  properly  received 
in  evidence  by  the  court  below  ? 

2.  Did  the  justice  err  in  refusing  to  allow  the  defendant  to 
prove  the  general  bad  moral  character  of  the  plaintiff,  during 
the  period  in  Vhich  the  account  charged  on  the  plaintiff's 
books  accrued? 

3.  Did  the  evidence  sustain  the  judgment  ? 

4.  Was  the  plaintiff  the  owner  of  the  account  sued  on  ? 

The  rule  under  which  books  of  account  are  competent  evi- 
dence in  this  state,  was  clearly  defined  in  Voahwrgh  v.  Thayer y 
(12  John.  461,)  and  has  been  recognized  so  often  since,  that 
the  law  should  be  regarded  as  settled.  It  is,  that  the  party 
must  prove  that  during  the  period  the  charges  were  made  he 
had  no  derk ;  that  some  of  the  articles  or  work  charged  wer^ 
delivered  or  performed ;  that  the  books  are  the  account  books 
of  the  party ;  and  that  he  keeps  correct  accounts.    This  rule 
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applies  to  all  books  of  account^  whether  of  the  farmer,  mechanic, 
professional  man  or  merchant.  (LinneU  v.  Sutherland,  11 
Wend.  668.)  The  plaintiff  ^s  business  was  of  that  character 
which  refidered  books  admissible  to  prove  his  account,  and 
the  evidence  established  the  preliminary  requisites  to  their 
admission. 

At  first  books  of  account  were  admitted  as  evidence  under 
the  foregoing  restrictions,  on  the  presumption  that  there  was 
no  other  evidence  of  the  matter,  from  the  necessity  of  the  case ; 
and  it  is  insisfbd  that  books  should  not  be  admitted  as  evidence 
in  any  case,  where  proof  of  the  accounts  between  the  parties 
can  be  made  by  common  law  evidence.  That  as  the  law  now 
is,  parties  being  competent  witnesses  in  their  own  behalf,  the 
necessity  for  admitting  books  of  account  no  longer  exists,  and 
hence  they  should  be  excluded. 

I  am  not  aware  that  in  this  state  books  of  aooount  have 
ever  been  itgected  as  admissible  evidence,  simply  because  the 
facts  sought  to  be  e'btablished  by  them  could  be  proved  by 
other  species  of  evidence.  The  common  practice  has  been  the 
reverse.  We  were  cited  to  an  incidental  remark  of  the  court 
in  Sickles  v.  Mather,  (20  Wend,  75,)  as  sustaining  the  appel- 
lant's argument.  It  is  this :  '^  Several  cases  in  states  where 
the  party's  suppletory  oath  is  allowed,  exclude  books  as  evi- 
dence of  transactions  where  it  appears  th^  were  in  £Eu;t 
known  to  third  persons.  Such  a  precaution  would  be  of  very 
little  utility  in  this  state,  where  the  party  is  not  sworn,"  &c. 
This  was  said  upon  the  question  whether  a  person  who  called 
himself  a  foreman  was  also  a  clerk,  and  not  upon  any  ques- 
tion, arising  in  the  case,  whether  the  books  should  be  excluded 
because  their  contents  could  be  proved  by  other  evidence.  The 
judge  in  that  case  expresses  no  opinion  of  his  own,  or  what  is 
the  law  pf  this  state  upon  that  question,  but  simply  announces 
what  several  cases  in  other  states  have  held,  without  naming 
them,  and  said  those  cases  had  no  application  in  this  state,  as 
the  law  then  stood. 

So  we  were  also  cited  to  the  case  of  Conklin  v.  StanUery  a 
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manuficript  case,  in  the  New  York  ooromon  pleas.  It  is  there 
said,  '^  But  the  important  change  recently  made  in  the  law  of 
this  state,  by  which  a  party  may  testify  the  same  as  any  other 
witness,  has  obviated  the  difficulty  that  was  supposed  to  exist, 
and  there  is  now  no  occasion  for  resorting  to  books,  unless  it  be 
to  refresh  the  party's  memory  as  to  items,  or  in  cases  where  there 
is  a  failure  of  recollection ;  that  the  books,  except  in  the  cases 
above  put,  can  no  longer  be  received  as  sufficient  evidence  of 
the  sale  and  delivery  of  goods,  or  of  the  performance  of  ser* 
vices,  by  mer^y  proving  the  preliminary  facts  which  heretofore 
made  them  sufficient  evidence ;  that  the  party,  if  he  have  no 
other  means  of  establishing  the  facts,  must  go  upon  the  stand 
as  a  witness,  resorting  to  his  books  only  where  it  is  necessary  to 
refresh  his  memory  as  to  items ;  or  where,  from  a  failure  of 
recollection,  he  is  compelled  to  rely  upon  them  alone,  he  can 
swear  to  what  is  required  to  warrant  their  introduction  as  evi- 
dence to  be  submitted  to  the  tribunal  that  is  to  pass  upon  the 
facts/'  This  excludes  books  as  evidence  in  every  instance 
where  the  party  can  prove  the  facts  by  his  own  oath,  and  in- 
troduces the  system  of  a  suppletory  oath  to  make  the  books 
admissible  in  other  cases. 

J£  this  were  entirely  a  new  question  now  first  presented  for 
adjudication,  the  rule  of  the  New  York  common  pleas  would 
meet  my  approbation.  But  the  practice  of  admitting  books 
of  account  as  evidence  under  the  rules  adopted  by  the  courts, 
has  become  too  thoroughly  engrafted  upon  our  system  of  juris- 
prudence, to  justify  its  being  broken  up  and  destroyed  by  judi- 
cial l^islation.  If  done  at  all,  it  should  be  by  legislative 
enactment.  The  suppletory  oath  was  never  adopted  in  this 
stSate,  and  there  is  nothing  in  the  statute  allowing  parties  as 
witnesses  in  their  own  behalf  which  contemplates  the  exclusion 
of  books  of  account  as  evidence  where  the  facts  could  be  proved 
by  the  party,  or  as  imposing  the  suppletory  oath  before  the 
books  would  be  admissible  in  cases  where  the  facts  could  not 
be  proved  by  the  party. 

Practically  that  statute  may  supersede  the  use  of  such  books 
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as  evidence,  because  being  r^arded  as  of  the  weakest  and  most 
suspicious  kind,  no  man  will  be  willing  to  rest  his  case  on  such 
proof,  when  he  can  make  a  better  one  by  his  own  oath.  How- 
ever that  may  be,  the  statute  allowing  parties  to  be  witnesses 
has  not  abrogated  the  law  admitting  books  of  account  as  evi- 
dence under  the  rules  as  formerly  settled,  and  to  that  extent  I 
must  dissent  firom  the  conclusions  of  the  New  York  common 
pleas.  In  this  case  the  books  were  properly  admitted,  and 
there  was  no  error  on  that  ground. 

It  is  next  insisted  that  the  justice  erred  in  pot  admitting 
the  defendant  to  prove  the  general  bad  moral  character  of  the 
plaintiff,  for  the  purpose  of  discrediting  his  books.  No  such 
doctrine  has  ever  yet  obtained  in  this  state,  to  my  knowledge, 
and  I  trust  never  will.  No  cases  direqtly  in  point  were  cited 
by  the  defendant's  counsel,  and  the  ofkr  was  unsound  upon 
general  principles.  A  man's  general  moral  character  may  be 
bad,  and  yet  the  immorality  be  of  such  a  character  as  not  to 
affect  the  honesty  and  int^rity  of  his  dealings ;  he  may  be 
profane,  intemperate  or  licentious.  If  the  party's  moral  de- 
pravity was  of  a  nature  that  would  discredit  his  books,  evi- 
dence of  it  was  most  certainly  admissible.  It  was  said  in 
Larue  v.  Rqwland^  (7  Barb.  Ill,)  that  '^  any  thing  might  be 
proved  which  would  show  that  the  books  were  unworthy  of 
credit;"  and  in  Pennington* a  case,  that  ^^ihe  character  of 
the  man  who  keeps  the  books,  the  fairness,  or  unfairness,  of 
the  books  from  their  appearance,  the  time  and  manner  of  mak- 
ing entries,  &c.  &c.,  were  proper  subjects  for  the  due  consid- 
eration of  the  jury."  I  most  fully  concur  in  these  views. 
Beferenoe  is  there  had  to  the  business  character  of  the  party, 
and  not  to  his  general  moral  character ;  to  his  integrity  in  deal, 
honesty  in  his  charges,  and  the  capacity,  mode  and  manner  of 
book-keeping.  In  this  case  the  evidence  of  general  moral 
character  was  properly  excluded,  and  therefore  there  is  no  refr> 
son  for  reversal  on  that  ground. 

It  is  next  objected  that  the  evidence  did  not  sustain  the  ver- 
dict.   How  that*  was  this  court  is  unable  to  determine.    The 
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books  were  used  in  evidence,  and  in  their  absence  the  presmnp* 
tion  is  that  they  warranted  the  verdict.  They  are  not  contained 
in  the  return,  and  if  they  failed  to  prove  the  accounts,  the  ap- 
pellant should  have  had  them  before  the  court 

It  was  urged  that  the  accounts  contained  in  the  books  had 
been  assigned  in  writing  by  the  plaintiff  to  his  son,  and  that 
they  had  never  been  reassigned.  Jf  they  had  not,  this  action 
could  not  be  maintained.  {CodCy  §  111.)  The  son,  however, 
testified  to  the  assignment  in  wrijdng  to  himself,  and  he  still 
had  the  instrument  and  had  never  made  any  written  transfer 
back  to  his  father.  Be  further  testified  that  he  and  his  &ther 
had  since  made  different  arrangements;  that  he  had  given 
back  all  the  accounts  and  all  claims  upon  the  books,  and  that 
he  bad  not  now  any  claim  upon  them.  If  that  were  so,  and  it 
was  a  question  of  fact  for  the  justice,  such  delivery  and  sur- 
render operated  as  a  parol  assignment,  and  reinvested  the 
plaintiff  with  title  to  the  accounts. 

The  rulings  of  the  court  below  were  qorrect,  and  the  Judg- 
ment should  be  affirmed. 

[FBAifgLiw  Gbxxbal  Txbx,  September  18,  1859.  Jomen,  Bo$ekran9  and 
FoiUr,  Justices.] 


Jakks  Obopsey  v8.  Bruce  McEiknet,  Mart  B.  McEinkey, 
William  Baitks  and  Wright  Pomrot. 

Stephen  A.  Griffin,  James  Cropsey  and  Henry  C.  Glins- 
MANN  V8.  William  Banes  and  Wright  Pomroy. 

The  Same  vs.  The  Same. 

A  mere  creditor  at  large,  witbont  any  Judgment  against  his  debtor,  or  lien 
iqpon  his  property  or  right  to  a  preference  in  payment  out  of  it,  cannot 
maintun  an  action  against  such  debtor  and  his  assignees,  to  set  aside  an 
assignment  of  such  property,  executed  by  the  debtor. 

Where  a  husband  absents  himself  ttcm  his  wife  for  the  space  of  five  successlTe 
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yean,  without  being  known  to  her  to  be  living  daring  that  time,  and  she 
then  marries  another  person,  in  good  faith,  supposing  her  former  husband  to 
be  dead,  her  second  marriage  will  be  void  only  Arom  the  time  its  nullity 
shall  be  pronounced  by  a  court  of  competent  jurisdiction. 

And  it  can  be  declared  void  only  on  the  application  of  one  of  the  parties  to  it^ 
during  the  lifetime  of  the  other.  It  cannot  be  declared  void  collaterally, 
after  the  death  of  the  first  husband,  in  actions  instituted  by  creditors. 

By  marriage  the  husband  becomes  vested  with  a  right  to  all  of  the  wife's  goods 
and  chattels,  and  to  her  earnings,  and  the  property  acquired  by  her  subse- 
quently in  carrying  on  a  business  in  her  own  name. 

Bach  a  case  is  not  affected  by  the  acts  of  1848  and  1849^  giving  additional 
rights  to  married  women ;  where  the  question  arises  between  the  assignees 
of  the  husband  and  assignees  of  the  wife. 

A  deed  of  separation,  between  husband  and  wife,  If  executed  without  any  con« 
sideration,  is  void  at  law,  even  between  the  parties  thereto.  And  it  is  void 
and  of  no  effect,  even  in  equity,  as  against  the  assignees  of  the  husband,  on 
a  question  arising  as  to  the  title  to  the  property  embraced  therein. 

The  wife's  covenant  with  her  husband,  in  a  deed  of  separation,  being  void, 
cannot  form  a  consideration  for  the  execution  of  the  deed  by  him. 

A  deed  of  separation  between  husband  .and  wife,  by  which  the  fiMrmer  nlin- 
quishes  to  the  latter  personal  property  and  a  business  carried  on  by  her  in 
her  own  name,  for  her  sole  and  separate  use,  and  covenants  that  the  property 
and  business,  and  the  profits  of  the  business,  shall  thereafter  belong  to,  and 
be  carried  on  by  her  for  her  sole  and  separate  use  as  if  she  were  a  fema 
sole,  being  executed  without  consideration,  and  without  any  covenant  on 
the  part  of  the  trustee  to  indemnify  the  husband  against  the  debts  of  the 
wife,  is  void  even  in  equity,  as  to  subsequent  creditors. 

The  assent  of  the  husband  to  his  wife  carrying  on  a  business  in  her  own  name, 
carries  with  it  an  implied  authority  to  contract  debts,  in  conducting  the 
business  in  her  name. 

And  debts  thus  contracted,  although  contracted  in  the  name  of  the  wife,  are 
the  debts  of  the  husband,  and  he  is  liable  to  be  sued  for  them. 

The  husband,  in  such  a  case,  has  the  right  to  make  an  assignment  for  the  ben- 
efit of  creditors,  of  the  property  in  his  wife's  possession  and  of  the  business 
carried  on  by  her ;  and  such  assignment  will  carry  the  title  to  such  property, 
as  against  the  assignees  of  the  wife. 

The  assent  of  the  husband  that  his  wife  shall  carry  on  a  business  in  her  own 
name,  does  not  carry  with  it  an  implied  authority  to  her  to  make  an  assign- 
ment for  the  benefit  of  creditors. 

f[ESE  actions  were  heard  at  epecial  tenn^  on  pleadingB 
and  proofs.    The  facts  are  detailed  in  the  opinion  of  the 
oonrt;  and  need  not  be  here  repeated. 
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Wm.  M.  Evarta  and  Mr.  Thompson^  for  the  plaintiffii. 
F.  B.  Cutting  and  Mr.  SmcdeSy  for  the  defendants. 

SuTBTEBLAND,  J.  It  IS  necessaiy  to  state  a  few  of  the  gen- 
eral facts  of  these  cases,  to  show  how  they  originated,  the  ques- 
tions in  them,  and  how  they  came  before  the  court,  to  b§ 
argued  and  disposed  of  together  and  as  one  suit. 

Mary  B.  McKinney  (then  Mary  Kinney)  married  one  Gilbert 
McCullom  in  1825.  They  lived  together  as  husband  and  wife 
until  1835,  when  they  separated.  After  their  separation,  and 
in  1836  or  1837,  a  deed  or  agreement  of  separation  was  exe- 
cuted by  them,  without  any  trustee.  In  May,  1837,  she 
commenced  the  business  of  manufacturing  bedding  and  up- 
holstery in  Hudson  street,  in  the  city  of  New  York,  which 
business  she  carried  on  from  that  time  until  July  22d,  1842, 
under  the  name  of  M.  J.  Kinney.  McOuUom  and  his  wife 
continued  to  live  separate  until  his  death  at  the  Bellevue  Hos- 
pital in  the  city  of  New  York,  July  9th,  1851.  On  the  22d 
of  July,  1842,  she  married  one  Bruce  McEanney,  without  hav- 
ing obtained  any  divorce  fix)m  McCullouL  After  this  marriage 
she  continued  her  business  in  Hudson  and  Canal  streets,  under 
the  name  of  "  Mary  B.  McKinney."  Bruce,  who  was  a  sea- 
&ring  man,  lived  with  her  and  assisted  her  in  her  business 
till  26th  September,  1844,  when  they  separated,  and  on  or 
about  that  day  a  deed  of  separation  was  executed  between 
ihem  and  one  (George  Langdon  as  her  trustee.  Upon  the  ex- 
ecution of  this  deed,  Bruce  McEanney  left  and  went  to  sea, 
and  continued  absent  until  the  following  year,  when  he  return- 
ed to  the  dty^of  New  York  and  opened  a  store  in  the  Eighth 
avenue,  where  he  carried  on  business  in  his  own  name  for  a 
few  months.  After  this  he  returned  to  a  seafaring  life  again, 
which  he  continued  until  the  execution  of  the  assignment  by 
him  hereafter  mentioned,  under  which  the  plaintiffs  in  the  last 
two  suits  claim.  Affcer  the  execution  of  the  deed  of  separa- 
tion, when  in  the  city,  on  his  return  from  time  to  time  from 
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his  sea  voyages,  he  and  the  said  Mary  lived  and  cohabited  to- 
gether as  husband  and  wife,  they  having  a  child  bom  in  Janu- 
ary, 1846.  From  the  separation  between  them,  in  1844,  down 
to  the  time  of  the  execution  of  the  assignment  to  the  defend- 
'ants  Banks  and  Pomroy,  hereafter  mentioned,  the  said  Mary, 
with  the  knowledge  and  consent  of  Bruce  McElinney,  carried 
on  the  business  aforesaid  as  a  sole  trader,  in  the  name  of 
"  Mary  B.  McKinney,"  issuing  business  cards,  buying  and  sell- 
ing goods,  giving  and  negotiating  notes,  drawing  checks,  taking 
out  policies  of  insurance,  taking  and  executing  leases  and  sign- 
ing receipts  in  that  name,  or  in  the  name  of  Mrs.  Mary  B.  or 
M.  B.  McKinney.  On  the  21st  day  of  July,  1854,  she  made 
an  assignment  of  all  her  stock  in  trade,  property,  book  ac- 
counts, leasehold  interests,  &c.  to  the  defendants  Banks  and 
Pomroy,  for  the  benefit  of  her  creditors,  with  preferences. 
On  the  execution  of  the  assignment.  Banks  and  Pomroy  took 
possessioii  of  the  assigned  property. 

The  first  of  these  actions  was  commenced  by  James  Cropsey 
as  a  creditor,  who  had  sold  goods  to  Mary  B.  McKinney,  while 
she  was  so  carrying  on  business  as  a  sole  trader,  after  the  exe- 
cution of  the  assignment  by  her,  but  before  the  assignment 
by  Bruce  McKinney,  as  hereafter  stated.  The  complaint  in 
this  action  alleges  that  Bruce  McEanney  was  indebted  to  the 
plaintiff  in  the  sum  of  $1694.52,  for  goods,  wares,  &c.  sold 
and  delivered  to  him ;  that  he  was  a  seafaring  man  and  was 
then  absent  on  a  voyage  to  Liverpool ;  that  he  had  been  for 
many  years  engaged  in  the  business  of  buying,  selling  and 
manu&cturing  cabinet  and  household  fdmiture,  mattresses, 
bedding  &a,  at  228  Hudson  street  and  707  Broadway,  and 
had  since  1844,  and  previouil  and  up  to  the  assignment  by  his 
wif(»  Mary  B.  McKinney,  conducted  the  same  in  the  name  of 
his  wife ;  that  the  said  Mary,  with  the  proceeds  of  the  busi- 
ness, took  and  made  in  her  own  name  leases  of  stores  and  other 
buildings;  that  the  indebtedness  to  the  plaintiff  was  con- 
tracted by  the  said  Mary  in  supplying  the  necessary  goods  for 
the  said  trade ;  that  she  had  improperly  assigned  to  Banks  and 
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Pomroj,  and  was  fraudulently  induced  to  make  the  assign- 
ment by  Banks  and  Pomroy^  setting  forth  the  assignment ;  that 
Banks  and  Pomroy  took  possession  and  sold  a  part  of  the  goods 
at  retail  and  then  closed  the  store,  and  were  about  sacrificing 
the  balance,  so  that  the  plaintiff  would  lose  his  debt.  The 
complaint  prays  for  a  judgment  for  the  debt,  and  for  an  in* 
junction  and  receiver.  The  answer  of  the  defendants  Banks 
and  Pomroy  to  this  complaint,,  denies  that  the  plaintiff  sold 
or  delivered  the  goods  to  Bruce  McEinney,  but  alleges  that 
they  were  sold  to  Mary  B.  McKinney  upon  her  sole  credit,  as 
part  of  her  stock  in  trade,  and  that  she  carried  on  the  business 
in  her  own  name  and  on  her  own  credit,  and  denies  that  Bruce 
McKinney  was  indebted  to  the  plaintiff  as  claimed  in  the 
complaint.  The  answer  also  denies  that  the  said  Mary  was 
the  wife  of  Bruce  McKinney,  and  alleges  that  if  the  marriage 
relation  ever  existed  between  them,  it  ceased  to  exist  in  1844, 
and  had  been  renounced  since  then,  and  that  Bruce  had  no 
interest  in  the  property ;  that  in  1825  Mary  married  Gilbert 
McCullom,  and  that  McCuUom  was  living  at  the  time  of  her 
marriage  with  Bruce  McKinney,  and  that  her  marriage  vdth 
Bruce  was  void.  The  answer  insists  upon  the  title  of  the  de- 
fendants under  the  assignment  of  Mary  B.  McKinney,  deiiying 
all  fraudulent  inducements,  and  insists  that  the  plaintiff  can- 
not maintain  the  action,  because  not  a  creditor  by  judgment 
or  decree  of  the  said  Bruce  or  Mary. 

After  the  assignment  by  Bruce  McKinney  to  James  Crop- 
sey, Stephen  A.  Griffin  and  Henry  C.  Glinsmann,  the  plaintiffs 
in  the  other  two  actions,  as  hereafter  stated,  the  defendants 
Banks  and  Pomroy  put  in  a  supplemental  answer  to  the  com- 
plaint in  this  action  by  Cropsey  alone,  insisting  upon  such 
assignment  to  Cropsey  and  others,  and  the  acceptance  of  it  by 
them,  and  their  claim  of  title  under  it  being  inconsistent  with 
this  action  by  Cropsey,  and  insisting  that  his  complaint  should 
be  dismissed. 

Some  two  or  three  weeks  after  the  assignment  by  Mary  B. 
McKinney  to  Banks  and  Pomroy,  an  assignment  for  the  benefit 
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of  creditors  was  prepared  in  New  York  and  sent  to  Bruce  Mc- 
Kinney  at  Liverpool^  and  was  executed  by  him  there,  on  the 
15th  day  of  September,  1854,  probably  with  the  knowledge 
and  approbation  of  Mary  B.  McKinney,  who  had  become  dis- 
satisfied with  the  claim  and  conduct  of  Banks  and  Poniroy  un- 
der her  assignment 

Bruce  McKinney,  by  his  assignment,  after  reciting  that 
Mary  B.  McKinney  his  wife  had,  by  and  with  his  consent,  been 
engaged  in  the  business  in  New  York ;  and  had  taken  leases  of 
stores  and  houses  for  that  and  other  purposes ;  and  that  pecun- 
iary embarrassments  had  resulted  from  the  business ;  and  that 
he  could  not  meet  all  the  debts  and  liabilities  as  they  became 
due  and  payable,  assigns  to  James  Cropsey,  Stephen  A.  Grif- 
fin and  Henry  C.  Glinsmann,  all  the  goods  and  stock  in  trade 
then  or  late  in  the  store  No.  228  Hudson  street  or  in  No.  707 
Broadway  in  the  city  of  New  York,  whether  purchased  in  his 
name  or  in  the  name  of  his  wife,  or  whether  then  in  her  pos- 
session or  not ;  and  i^l  the  leases,  terms  for  years  and  chattels 
real,  whether  taken  and  held  in  his  or  his  wife's  name ;  and 
all  property,  claims,  demands,  assets  and  efiects,  belonging  to 
the  said  Bruce  or  in  which  he  had  any  interest,  to  be  disposed 
of  by  his  said  assignees,  and  the  proceeds  applied  ratably  to- 
wards the  payment  of  all  the  debts  and  legal  claims  against, 
and  liabflities  of,  the  said  Bruce,  whether  incurred  by  his  said^ 
wife  in  or  about  the  business  aforesaid  or  otherwise ;  except 
the  indebtedness  of  the  said  Bruce  (in  and  about  the  business 
.carried  on  by  his  wife  or  otherwise)  to  G^rge  Johnson  or 
George  Johnson  &  Co.,  to  Phelps  &  Kingman,  and  to  MeUen, 
Banks  &  Pomroy,  of  the  dty  of  New  York ;  who  are  by  the 
assignment  constituted  the  second  class  of  creditors. 

Subsequently  actions  No.  2  and  No.  3  were  brought  by  the 
assignees  of  Bruce  McKinney  agaiost  Banks  &  Pomroy.  No.  2 
]fl  a  replevin  suit,  charging  that  the  defendants  became  pos- 
sessed of  and  wrongfully  obtained  the  goods  and  chattels  spe- 
cified, which  the  defendants  claim  under  the  assignment  of 
Maiy  B.  McKinney,.of  the  value  of  $18,000.    The  answer 
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denies  the  plaintiffs'  title  and  ownership  of  the  propertj,  or 
that  the  defendants  wrongfully  hecame  possessed  of  or  detain 
the  goods  and  chattels^  but  admits  that  as  assignees  of  Mary 
B.  McEannej  the  defendants  took  possession  of  goods,  wares, 
&Cy  and  before  the  commencement  of  the  action  sold  and  de- 
livered a  large  amonnt  thereof,  and  jostify  such  taking,  pos- 
session and  sale,  under  the  assignment  of  Mary  B.  McKinney. 
The  complaint  in  action  Ko.  3,  by  the  same  plaintiffs  against 
the  same  defendants,  sets  forth  the  assignment  of  Bruce  Mo- 
Einney  to  the  plaintifib;  his  marriage  with  Mary  B.  McKin^ 
ney,  July  21, 1842 ;  his  right  to  the  property,  trade  and  busi^ 
ness  conducted  in  the  name  of  Mary  B.  McKinney  at  228 
Hudson  street  and  707  Broadway,  and  the  leases  thereof,  and 
the  improvements  thereon,  assigned  by  Mary  B.  McKinney  to 
the  defendants,  (which  assignment  is  alleged  to  be  void,)  and 
demands  judgment  for  the  possession  of  the  premises  and  an 
assignment  of  the  lease  of  707  Broadway,  and  for  an  account 
of  all  the  goods,  leases  and  effects  sold  and  disposed  of  by  the 
defendants,  and  for  ihe  payment  of  the  amounts  and  value  to 
the  plaintifiis.  The  answer  reiterates  substantially  the  mat- 
ters contained  in  answers  Kos.  1  and  2. 

■The  three  actions  were  by  an  order  of  the  court  rejferred  to 
John  8.  Patterson,  Esq.  as  sole  referee,  on  the  11th  of  Dec. 
r  1856,  to  take  the  testimony  in  them,  which  might  be  offered 
by  either  party,  and  report  the  same  to  the  court,  subject  to 
all  l^al  objections  at  the  trial.  By  stipulation  between  the 
parties,  it  was  agreed  that  the  question  of  the  value  of  the 
property  taken  by  the  defendants,  and  their  receipts  and  pay- 
ments, should  be  waived  until  the  court  should  determine 
whether  the  defendants  have  the  legal  title  thereto.  I  deem 
this  to  be  a  sufficient  statement  of  the  facts,  to  show  the  ques- 
tions now  to  be  disposed  of  in  these  cases. 

As  to  the  first  action,  by  Cropsey  against  Banks  and  Pomroy, 
Bruce  and  Mary  B.  McKinney,  it  is  clear  that  being  a  mere 
creditor  at  large,  without  any  judgment  against  either  Bruce 
or  Mary  B.  McKinney,  he  is  not  entitled  to  any  of  the  equita- 
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ble  relief  asked  for  by  him  in  that  action.  (Beubens  v.  Joel^ 
3  Keman,  488.) 

Being  a  mere  creditor  at  large,  he  had  no  lien  on  the  assigned 
property,  and  no  right  to  a  preference  of  payment  out  of  it, 
though  the  debt  and  assigned  property  were  the  debt  and 
property  of  Bruce  McKinney,  and  the  assignment  of  Mary  B. 
McEinney  to  Banks  and  Pomroy  was  unauthorized  and  void. 

I  do  not  think  that  the  undertaking  given  by  Banks  and  Pom- 
roy, on  the  dissolution  of  the  injunction  in  the  action,  to  ap- 
ply so  much  of  the  proceeds  of  the  assigned  property  and 
effects  as  should  be  sufficient  to  satisfy  the  plaintiff's  claim 
with  costs,  if  established  in  that  action,  against  the  said  prop- 
erty and  effects,  affects  the  question ;  and  I  think  that  Crop- 
Bey's  acceptance  of  the  assignment  from  Bruce  McEinney  is 
inconsistent  with  any  claim  to  a  preference  over  other  creditors 
in  or  through  this  action.  But  I  do  not  see  why  Cropsey  is 
not  entitled  in  the  action  to  a  judgment  against  Bruce  Mc- 
Kinney  for  his  debt 

As  to  the  other  two^  actions,  the  only  question  before  mo 
now  is  the  question  of  title,  as  between  the  assignees  of  Bruce 
and  the  assignees  of  Mary  B.  McKinney.  I  think  the  decision 
of  this  question  depends  entirely  upon  whether  the  marriage 
between  Bruce  and  Mary  was  absolutely  void  or  voidable  only, 
McCullom,  her  first  husband,  being  alive  when  the  mairiage 
ceremony  took  place  between  her  and  McKinney.  And  whether 
her  marriage  with  McKinney  was  void,  or  voidable  only,  I 
think  depends  upon  the  questions  of  fact,  as  to  which  the 
great  mass  of  the  testimony  in  these  cases  was  taken,  whether 
Gilbert  McCullom  absented  himself  for  five  years,  prior  to 
July  22d,  1842 ;  and  whether  Mary  his  wife  married  McKin- 
ney on  the  22d  July,  1842,  not  knowing  McCullom  to  be  liv- 
ing during  the  five  years  prior  to  BVLch  marriage,  (but  supposing 
him  to  be  dead.) 

If  McCullom  had  absented  himself  ^'  for  the  space  of  five 
successive  years"  prior  to  her  marriage  with  McKinney,  with- 
out being  known  to  her  to  be  living  during  that  time ;  and 
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she  married  McKinney  in  good  faith,  supposing  McCnllom  to 
be  dead,  then  by  the  statate  (2  B.  S.  139,  §  6)  her  marriage 
with  McKinney  will  be  void  '^  only  from  the  time  its  nullity 
shall  be  pronounced  by  a  court  of  competent  jurisdiction ;" 
otherwise  it  was  at  common  law  and  by  statute  absolutely 
void.    (2  U.  iR  139,  §  5.) 

If  her  marriage  with  McKinney  was  and  is  voidable  <»ily, 
then  I  think  the  title  of  the  assignees  of  Bruce  McKinney  to 
the  property  and  proceeds  of  the  property  in  question  is  good 
as  against  the  assignees  of  Mary  B.  McKinney. 

As  McCullom  is  dead,  this  marriage,  if  voidable  only,  and  it 
and  its  issue  are  within  the  protection  of  the  statute,  can  be 
declared  void  only  on  the  application  of  one  of  the  parties  to 
it,  during  the  lifetime  of  the  other.  (2  B.  S.  142,  §  22.)  It 
cannot  be  declared  void  collaterally,  in  these  actions  or  either 
of  them. 

If  her  marriage  with  Bruce  McKinney  was  contracted  by 
her  in  good  faith  and  under  circumstances,  which  by  the  stat- 
ute makes  it  voidable  only,  then  as  between  the  assignees  of 
Bruce  McKinney  and  the  assignees  of  Mary  B.  McKinney,  and 
as  to  the  question  of  title  between  them  in  these  actions,  that 
marriage  was  and  is  vaUd,  and  she  and  Bruce  McEonney  were 
and  are  husband  and  wife.  If  the  marriage  is  voidable  only 
as  between  Bruce  and  Mary  B.  McKinney,  it  follows,  I  think^ 
that  as  between  these  parties,  as  respects  the  title  to  the  as- 
signed property  in  these  actions,  the  question  is  precisely  the 
same  as  if  McCullom  had  beeii  dead,  when  the  marriage  with 
Bruce  McKinney  was  contracted. 

Without  reference  to  the  deed  of  separation  between  Bruce 
and  Mary  B.  McKinney  and  Langdon  as  her  trustee,  in  1844, 
Bruce  McE[inney  by  the  marriage  was  vested  with  a  right  to 
all  of  her  goods  and  chattels  and  to  her  earnings,  and  the 
property  acquired  by  her  in  the  business  since.  (2  Ketd^  143. 
3  T.  B.  631.  LoveU  v.  Bobtnson,  7  How,  Pr.  B.  105.  Gates 
V.  Brower^  5  SeldeUy  205.) 

Ido  not  think  that  the  acts  of  1848  and  1849,  giving  addition- 
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al  rights  to  married  women,  affect  the  question.  Nor  do  I  think 
that  the  deed  of  separation  between  Bruce  and  Mary  B.  Mc- 
Kinney,  although  executed  by  Langdon  as  her  trustee,  affects 
the  question  of  title,  as  between  the  assignees  of  the  husband 
and^the  assignees  of  the  ¥nfe. 

The  deed  of  separation  by  which  Bruce  McKinney  purport- 
ed to  relinquish  all  the  properly  to  Mary  B.  McKinney  for  her 
8(de  and  separate  use,  and  covenanted  that  the  property  and 
the  business,  and  the  profits  of  the  business,  should  thereafter 
be  carried  on  and  belong  to  her  for  her  sole  and  separate  use, 
as  if  she  were  a  feme  sole,  was  executed  by  him  without  any 
consideration.  The  02000  received  by  him  as  the  considera- 
tion for  its  execution  by  him,  was  his  own  money  before  and 
when  he  received  it.  The  deed  of  separation  itself  states  that 
the  $2000  was  paid  him  out  of  the  stock  of  goods  and  the 
profits  of  the  business  so  relinquished  by  him  to  his  wife. 
There  was  in  the  deed  no  covenant  on  the  part  of  Langdon, 
the  trustee,  to  indemnify  Bruce  McKinney  against  the  debts 
of  his  wife.  At  law,  she  as  a  married  woman  was  unable  to 
contract  with  her  husband  or  any  other  person,  or  to  sue  or  be 
sued  as  a  feme  sola  Her  covenant  with  her  husband  in  the 
deed  of  separation  being  void,  could  form  no  consideration  for 
its  execution  by  him.  The  deed  of  separation  being  without 
consideration  was  at  law  void,  even  between  the. parties.  It 
could  not  and  did  not,  being  void,  legally  vest  the  property  in 
Langdon  the  trustee,  and  did  not  and  could  not  divest  Bruce 
McKinney  of  the  property  as  husband,  or  of  the  right  as  hus- 
band to  the  future  earnings  of  his  wife  and  the  profits  of  the 
business. 

The  following  authorities  are  sufficient,  I  think,  to  sustain 
the  proposition  that  the  deed  of  separation  was  voluntary  and 
without  consideration :  Beach  v.  Beachj  2  HiU,  260 ;  Mar-' 
dhaU  V.  Eutton^  8  T.  B.  547 ;  Legard  v.  Johnson,  3  Vea.  352. 

The  deed  of  separation  being  voluntary  and  without  consid- 
eration, and  void  at  law,  it  is  doubtM  whether  a  court  of 
equity  would  have  enforced  it,  even  between  the  husband  and 
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mSdj  by  protecting  the  person  of  the  wife  or  the  property  and 
bosinefis,  from  the  interference  of  the  hnsbancL  {Bogtra  y« 
BogerSy  4  Paige,  516.)  Bat  conceding  that  as  between  the 
hnsband  and  wife,  in  consideration  of  the  intemperance  of  the 
hnsband  and  under  the  circnmstances  of  the  case,  a  comrt  of 
eqnity  might  so  far  have  enforced  the  deed  of  separation ;  yet 
I  am  of  the  opinion  that  the  deed  mnst  be  considered  void  and 
of  no  effect  even  in  equity,  as  against  the  assignees  of  the  hus- 
band, on  the  question  of  title  to  the  property  in  dispute. 

The  deed  of  separation  being  without  consideration  and 
without  any  covenant  on  the  part  of  the  trustee  to  indenmify 
the  husband  against  the  debts  of  the  wife,  if  good  in  equity 
between  the  husband  and  wife,  was,  I  think,  void  even  in 
equity  as  to  the  subsequent  creditors.  The  assignees  of  the 
husband  are  creditors  themselves,  and  as  assignees  are  trustees 
for  all  the  creditors. 

Notwithstanding  the  deed  of  separation,  the  property  and 
business  remained  the  property  and  business  of  the  husband, 
as  to  the  creditors.  The  evidence  shows  that  the  business  was 
carried  on  in  the  name  of  Mary  B.  McKinney  with  the  assent 
of  Bruce  McKinney.  The  assent  to  her  carrying  on  the  busi- 
ness in  her  name,  carried  with  it  an  implied  authority  to  con- 
tract debts  in  conducting  the  business  in  her  name. 

The  debts  contracted  in  the  business,  although  contracted 
in  the  name  of  Mary  B.  McEanney,  were  the  debts  of  Bruce 
McKinney  and  not  the  debts  of  Mary,  and  he  and  not  she 
was  liable  to  be  sued  for  them.  (Lovett  v.  Bobinsothy  7  Sow. 
Pr.  Bep.  105,  and  Oates  v.  Brower,  supra,  Biley  v.  Suy- 
danty  4  Barb.  222.  2  Brighea  Husband  and  Wjfty  300, 301, 
§§20,21.) 

From  his  liability  for  the  debts,  and  from  the  fact  that  as 
to  the  creditors  at  least  he  had  the  legal  title  and  right  to  the 
property,  and  not  Langdon  the  trustee,  I  think  it  follows  that 
Bruce  McKinney  had  the  right  to  make  an  assignment  for  the 
benefit  of  the  creditors,  and  that  his  assignment  is  valid  and 
carried  the  title  to  the  property,  as  against  the  assignees  of 
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the  wife,  notwithstanding  the  deed  of  separation.  Bat  if  the 
~  deed  of  separation  ever  had  any  validity  as  between  Bnioe  and 
Mary  McKinney,  it  would  appear  to  have  been  subsequently 
abandoned  or  rescinded,  by  their  cohabitation  and  conduct 
(Carson  v.  Mwrayy  3  Paigej  483.) 

My  conclusion  is,  that  if  in  fact  the  marriage  with  Bruce 
McKinney  was  contracted  in  good  faith,  she  supposing  Mc- 
Cullom  to  be  dead  and  under  circumstances  which  make  it 
voidable  only,  under  the*  statute,  the  assignees  of  Bruce  Mc- 
Kinney have  a  good  title  to  the  property  and  the  proceeds  of 
the  property  in  question,  as  against  the  assignees  of  Mary  B. 
McKinney.  The  property  or  proceeds  of  the  property,  under 
his  assignment,  will  go  where  it  ought  to  go,  to  pay  the  debts 
contracted  in  the  business. 

The  assignment  of  Mary  B.  McKinney  was  void  as  her  act 
She  was  disabled  by  her  coverture  from  making  an  assignment 
or  any  other  contract  which  would  be  valid  as  her  act.  Her 
assignment  can  only  be  upheld  upon  the  ground  that  it  was 
executed  under  an  implied  authority  from  Bruce,  and  that  it 
is  his  assignment 

But  it  is  absurd  to  say  that  the  assent  of  the  husband,  that 
the  wife  should  carry . on  the  business  in  her  name,  carried  with 
it  an  implied  authority  that  she  might  make  an  assignment 
for  the  benefit  of  creditors ;  the  property,  debts  and  legal  lia- 
bilities being  his,  not  hers. 

To  return  then  to  the  question  whether  the  marriage  with 
McKinney  was  contracted  in  good  faith,  and  under  circum- 
stances which  give  the  parties  and  their  children  the  benefit 
of  the  statute,  the  decision  of  which  question  of  fact  I  have 
endeavored  to  show,  must  determine  the  question  of  title  to 
the  property  as  between  the  assignees  of  Bruce  and  the  as- 
signees of  Mary  B.  McKinney.  Upon  this  question  of  fact  a  vast 
deal  of  testimony  was  taken.  After  a  carefol  examination  of 
the  evidence  and  due  consideration  of  the  arguments  of  coun- 
sel, I  have  come  to  the  conclusion  that  the  marriage  with 
Bruce  McKinney  was  contracted  by  Mary  in  good*  faith,  she 
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bdiering  McCallom  to  be  dead,  and  after  an  abeenoe  of  Mo- 
Cnllom  for  five  saccessiye  years  and  without  her  having  known 
dming  that  time  that  McCnIlom  was  living. 

Bmoe  and  Mary  B.  McKinney  were  both  sworn  as  witnesses 
before  the  referee,  and  both  were  objected  to  as  not  competent. 
I  sappose  neither  of  ihem  was  a  competent  witness  in  the 
first  action,  to  which  they  are  both  parties;  but  their  testi- 
mony was  of  no  importance  in  that  action.  I  do  not  see  why 
they  were  not  both  competent  witnesses  in  the  other  two  ac- 
tions, to  which  they  are  not  parties.  Certainly  any  resnlting 
interests  under  the  assignments  would  not  render  them  incom- 
petent. 

Mary  B.  McKinney  swears  that  she  separated  from  McCul- 
lorn  in  September,  1835 ;  that  the  last  time  she  ever  saw  him 
was  in  May,  1837 ;  that  when  she  married  McKinney,  July  22, 
1842,  she  had  not  heard  and  did  not  know  of  McGullom's  be- 
ing alive  since  she  saw  him  in  May,  1837 ;  that  she  supposed 
him  to  be  dead ;  that  he  was  intemperate  and  had  fallen  off 
of  the  do<^  previous  to  May,  1837 ;  that  in  June,  1837,  she 
read  an  account  in  the  newspapers  of  a  body  that  had  been 
taken  out  of  the  water,  that  had  been  in  the  water  for  some 
time ;  and  that  from  the  description  she  supposed  it  to  be  the 
body  of  McCullom,  and  went  to  see  it  in  Montgomery  street, 
but  when  she  got  there  found  it  had  been  buried  the  day  be- 
fore ;  that  from  the  description  which  she  received  of  the  clothes 
on  the  body,  they  corresponded  with  the  clothes  McCullom 
wore  when  she  last  saw  him ;  that  she  supposed  the  body  was 
the  body  of  McCullom.  Several  witnesses  corroborate  this 
testimony  of  Mary  B.  McKinney.  There  is  a  good  deal  of 
testimony  on  the  other  side,  to  show  that  McCullom  was  seen 
in  New  York  from  time  to  time  between  May,  1837,  and  July 
22, 1842 ;  but  it  is  not  satisfactorily  proved,  I  think,  that  Ma- 
ry B.  McKinney  saw  him  or  knew  or  was  informed  that  he 
was  alive  between  those  dates.  If  Mary  B.  McKinney  knew 
or  supposed  that  McCullom  was  alive  when  she  married  Mc- 
Kinney, she  not  only  committed  a  great  crime  when  she  mar- 
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ried  McEinney^  but  has  added  to  that  crime  another  great  one 
in  these  snits.  A  presumption  that  she  has  committed  these 
crimes  should  not  he  indnlged  in  on  slight  grounds. 

My  conclusion  on  the  whole  case  is^  that  as  between  the  as- 
signees of  Bruce  and  the  assignees  of  Mary  B.  McKinney^  his 
assignees  are  entitled  to  the  property  and  proceeds  of  the  prop- 
erty taken  by  Banks  and  Pomroy  under  her  alleged  assign- 
ment ;  and  there  must  be  a  reference  to  Mr.  Patterson,  the 
same  referee  who  took  the  testimony  in  these  cases,  to  ascer- 
tain the  value  of  such  property  and  to  take  an  account  of  their 
receipts  and  payments  on  account  of  the  same,  under  the  stip- 
ulation of  the  parties. 

As  it  appears  that  McOuUom  was  in  fact  alive  when  the 
marriage  with  McKinney  was  contracted,  and  did  not  die  until 
June,  1851,  and  as  it  appears  that  he  had  a  child  by  Mary  B. 
McKinney  which  is  supposed  to  be  now  living,  and  as  a  ques- 
tion might  be  raised  whether,  notwithstanding  the  second  mar- 
riage and  the  deed  of  separation  between  McOullom  and  Mary 
B.  McKinney,  his  personal  representatives  or  T^hild  may  not 
have  some  right  or  interest  in  or  to  the  property,  or  the  pro- 
ceeds of  the  property  in  question,  the  assignees  of  Bruce  Mc- 
Kinney must  take  the  property  and  its  proceeds  subject  to 
such  claim  or  interest,  if  any  there  be. 

Neither  the  representatives  of  McOullom  nor  his  child  are 
parties  to  these  actions,  and  I  have  not  examined  any  such 
question. 

[New  York  Sfbcial  Tsbx,  October  21, 1869.    Sutherland,  Justice.] 
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In  an  action  brought  to  recoyer  the  posaeBslon  of  real  property^,  and  damagea 
for  the  unlawfiil  withholding  of  the  same,  the  defendant  may  be  arrested 
and  held  to  bail.  Consequently,  if  the  plaintiff  fiedls  in  the  action,  and  there 
is  a  Judgment  against  him  for  the  costs,  he  becomes  himself  the  Judgment 
debtor,  and,  by  virtue  of  ^  288  of  the  code,  is  liable  to  arrest  and  Imprison- 
ment upon  an  execution  issued  in  satlsfturtlon  of  the  Judgmenk 
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OTIONy  hj  the  defendants,  for  a  new  trial^  on  exceptiona 
taken  at  the  circuit 


J.  W.  Tompkins,  for  the  defendants.  I.  The  complaint  in 
the  suit,  in  which  the  execution  was  issued,  allies  that  the 
de&ndant,  on  Slst  August,  1851,  entered  into  and  upon  said 
premises  ^d  every  part  thereof,  and  ever  since  continued,  and 
now  is,  in  possession  thereof  in  violation  of  the  rights  of  the 
plaintiff,  and  unlawfully  withheld  possession  of  the  lands  from 
the  plaintiff,  and  still  withholds  such  possession,  and  demands 
judgment  that  the  defendant  be  adjudged  to  surrtoder  pes* 
session  of  the  lands  to  the  plaintiff,  and  ako  to  pay  the  plain- 
tiff $500  damages  for  said  unlawful  withholding  of  the  same. 
These  two  causes  of  action  were  allowed  to  be  united,  by  sub. 
5  of  §  167  of  code,  ^^  Claims  to  recover  real  property,  vnth  or 
wiAottt  damages  for  the  withholding  thereof,  and  the  rents 
and  profits  of  the  same/'  These  causes  of  action  are  in  tort, 
for  either  of  which,  before  the  code,  the  plaintiff  could  have 
been  imprisoned  for  the  defendants'  costs,  on  a  judgment  in 
his  favor,  and  the  code  has  not  altered  the  law.  Section  179 
of  the  code  provides  that  the  defendant  may  be  arrested  in  five 
cases.  The  first  case  is  the  one  under  which  this  execution 
issued.  ^'In  an  action  for  the  recovery  of  damages  &c.  for 
kgwring  or  for  vytongfvUy  taking^  detaining  or  converting 
property"  Then  §  464  of  the  code  provides,  "The  word 
property y  as  used  in  this  act,  indudea  property  real  andper- 
aonal"  Tlius  making  the  above  quotation  of  sub.  1  of  the 
179th  section  of  the  code  to  read,  "in  an  action  for  the  recov- 
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ery  of  damages  for  iDJaiing  or  for  wrongfully  taking  or  detaming 
or  oonverting  realproperty.'*  The  words  in  theoomplaint  in  the 
suit  in  which  execution  issued,  may  not  be  the  precise  words  of 
that  subdivision,  but  they  are  equivalent  and  tantamount  there- 
to, mean  the  same,  and  express  the  same  cause  of  action  for 
which  the  arrest  therein  provided  is  allowed.  By  §  288  of  the 
code,  where  the  defendant  could  be  arrested  under  §  179,  an 
execution  against  the  person  of  the  judgment  debtor  may  be 
issued.  {Kloppenberg  v.  NerfuSy  4  8andf.  655.  Gorwin  v. 
Fredandj  6  How.  Pr.  Bep.  245.)  The  rights  of  the  parties 
to  imprison  on  execution  are  reciprocal  Therefore  the  ex- 
ecution was  properly  issued,  and  the  judge's  refusal  to  nonsuit 
and  charge  were  erroneous.  If  a  plaintiff  unites  tort  and  con- 
tract in  the  same  action,  and  fails,  the  defendant  can  imprison 
the  plaintifif  for  the  costs.     (Miller  v.  Scherder,  2  Gomst.  268.) 

II.  In  any  event,  the  defendant  Reynolds,  as  deputy  sheri£P, 
was  protected  by  the  execution  in  question,  which  was  regu- 
lar on  its  {ace,  without  showing  any  judgment ;  and  the  de- 
cision of  the  judge,  that  said  judgment  and  executions  did  not 
authorize  the  defendantSy  or  either  of  them,  to  arrest  Sylva- 
nus  Merrit,  was  clearly  erroneous,  and  the  judgment  appealed 
from  should  be  reversed.  (Mc€hUnty  v.  Herricky  5  Wend.  240. 
Lewis  V.  PalmeTy  6  id.  367,  369.  Savacool  v.  Boughtofiy 
5  id  170.  Hutchinson  v.  Brandy  5  8dd.  208.)  Facts  to 
authorize  an  arrest  need  not  be  stated  in  the  execution.  It 
justifies  the  sheriff  without  it. 

III.  The  charge  of  the  judge,  on  the  above  two  points,  to 
the  jury,  was  therefore  erroneous;  and  that  part  of  his 
charge,  in  which  he  says  '^That  the  jury,  in  determining  the 
damages  to  be  awarded  to  the  plaintiff,  might  take  into  ac- 
count the  payment  by  him  to  the  defendants  of  the  amount 
of  that  judgment  and  execution,''  was  ako  erroneous.  The 
judgment  was  paid  by  Merritt  by  the  arrest  and  satisfiiction. 
It  was  a  just  debt ;  he  was  bound  to  pay ;  and  aU  the  dam- 
ages he  could  recover  was  for  the  loss  of  time  and  detention, 
about  1^  hotirs,  under  the  execution. 
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lY.  The  damages  ($500)  found  hy  the  jury  were  not  war* 
ranted  by  the  evidence.  They  were  grossly  vindictive  and  ex- 
cessive, and  evince  in  the  jury  gross  ignorance  or  partiality. 
The  defendants  acted  honestly  and  without  malice,  and  vin- 
dictive damages  are  not  in  such  cases  to  be  allowed. 

S.  K  Lyon,  for  the  plaintiff.  I.  There  was  no  error  in  the 
refusal  of  the  justice,  upon  the  trial,  to  nonsuit  the  plainti£ 
The  judgment  and  executions  in  the  ejectment  suit  were  no 
justification  to  the  defendants  for  arresting  the  plaintiff. 
(1.)  An  execution  against  the  person  of  a  plaintiff,  for  costs, 
cannot  issue  in  an  action  to  recover  ths  possession  of  real 
property  J  ajii  for  mesne  proJUs,  Section  28  of  the  code  pro- 
vides: '^If  the  action  be  one  in  which  the  defendant  might 
have  been  arrested,  as  provided  in  sections  179  and  181,  an 
execution  against  the  person  of  the  judgment  debtor  may  be 
issued  to  any  county  within  the  jurisdiction  of  the  court,  after 
the  return  of  an  execution  against  his  property  unsatisfied  in 
whole  or  in  part."  The  first  subdivision  of  section  179  (under 
which  the  right  to  arrest  is  claimed  in  this  action)  is  as  fol- 
lows: "1.  In  an  action  for  the  recovery  of  damages j  on  a 
cause  of  action  not  arising  out  of  contract^  when  the  defend- 
ant is  not  a  resident  of  the  state,  or  is  about  to  remove  there- 
fi'om,  or  when  the  action  is  for  an  injury  to  person  or  charac- 
ter, or  for  injuring,  or  for  wrongfully  taking^  detaining  or 
converting  property "  This  last  clause  has  reference  solely 
to  the  old  action  of  trover,  for  taking,  detaining  or  converting 
personal  property.  It  does  not  even  include  actions  to  recover 
ibe  possession  of  personal  property,  as  is  manifest  from  sub- 
divisions three  and  four  of  the  same  section,  which  require,  in 
such  actions,  proof  of  fraud,  in  the  concealment  or  disposition 
of  the  property,  before  arrest  may  be  made.  An  action  to  re- 
cover possession  of  real  property  is  not  an  action  for  wrongfully 
taking  or  converting  property,  and  the  incidental  demand  of 
the  rents  and  profits  is  based  not  upon  the  retention  of  the 
property  J  but  the  withholding  the  possession.    Beal  property 
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is  not  sndoeptible  of  physical  taking,  conversion  or  deten- 
tion. ThAt  the  legislature  did  not  design  that  an  execution 
against  the  person  should  issue  in  such  a  case,  is  further  mani- 
fest from  the  289th  section  of  the  code,  which  prescribes  the 
form  of  the  various  kinds  of  execution,  and  provides  for  a  dis- 
tinct and  peculiar  execution  for  the  delivery  of  the  possession 
of  property  and  for  rents  and  profits.  In  FuUerton  v.  FUz- 
gercUdy  (18  Barb.  441 ;  10  How.  Prac.  Rep.  37,)  it  was  held 
that  ^^in  an  action  to  recover  the  possession  of  real  estate,  and 
also  the  rents  and  profits  thereof,  the  unsuccessful  party  can- 
not be  imprisoned."  In  that  case.  Justice  Dean  uses  the  fol- 
lowing language,  (p.  443:)  ^^An  action  of  ejectment  is  not 
'an  action  for  the  recovery  of  damages '  for  any  purpose.  But 
if  it  were,  no  lawyer  will  say  that  the  legislature  intended  to 
include  it  in  an  action  for  injuring,  detaimng  or  converting 
property."  (2.)  The  question  is  not  presented  upon  this  ap- 
peal, how  far  the  person  executing  the  process  (the  defendant 
Beynolds)  was  protected  by  it  No  separate  motion  on  his 
behalf,  for  his  dischaige  or  otherwise,  was  made  at  the  trial 
But  if  any  such  motion  had  been  made,  it  must  have  been  de- 
nied. The  execution  was  absolutely  void  and  unauthorized 
by  law,  and  could  furnish  no  protection  to  the  officer.  Even 
if  regular  upon  its  face,  he  is  changeable  with  notice  of  its 
real  character  and  of  the  nature  of  the  action  in  which  it 
issued.  (3.)  If  the  process  was  r^ular  on  its  face,  and  the 
officer  would  be  otherwise  protected,  he  is  liable  in  this  ao- 
tion,  if  the  jury  believed,  from  the  evidence,  that  he  had  exe- 
cuted the  process  in  an  oppressive  or  wanton  manner,  or  had 
used  it  for  the  purpose  of  extorting  from  the  fears  of  the  plain- 
tiff the  payment  of  money ;  and  the  plaintiff,  upon  the  testi- 
mony in  the  case,  would  have  been  entitled  to  go  to  the  jury 
upon  that  question,  if  the  officer  had  asked  to  be  dischaiged. 
{8avacool  v.  Boughton^  5  Wend.  170,  181.  Oriswold  v. 
Bedgwick,  6  Gowen^  456.    HoUey  v.  Mix^  3  Wend.  350.) 

11.  The  justice  properly  chaiiged  the  jury,  "that  in  deter- 
mining the  damages  to  be  awarded  by  them  to  the  plaintiff 
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they  miglit  take  into  account  tte  payment  by  him  to  the 
defendants  of  the  smn  of  ^74.39^  and  that  that  payment  was 
compelled  by  process  ill^ally  and  'wrongfully  issned^'  The 
jury  would  have  greatly  erred  if  they  omitted  "to  take  into 
account "  facts  so  prominent  and  significant^  and  which  go  so 
far  to  characterize  the  offense  complained  of.  The  greatest 
injury  and  annoyance  to  the  plaintiff,  upon  the  night  of  his 
sudden  and  wrongful  arrest,  arose'from  the  persistent  exaction 
'  of  the  immediate  payment  of  the  said  sum  of  money,  and  he 
is  entitled  to  relief,  if  at  all,  by  the  very  fact  that  the  process 
under  which  the  defendant  compelled  such  payment  was 
"ill^ally  and  wrongfully  issued." 

The  justice,  in  charging  the  jury,  might,  with  propriety, 
haye  gone  much  further,  and  instructed  them  "that  in  award- 
ing damages  to  the  plaintiff,  they  might  include  the  said  sum 
of  $74.39  thus  ill^ally  compelled  to  be  paid."  The  acttuU 
pecuniary  loss  sustained  by  the  plaintiff,  in  consequence  of 
the  wrongfiil  act  of  the  defendant,  is,  in  all  actions  of  tort,  a 
primary  element  of  damages.  In  certain  actions  of  simple 
trespass,  without  malice,  vexation  or  aggravation,  the  plaintiff^ 
is  confined  to  such  primary  loss ;  but  in  actions  of  assault  and 
battery  and  the  like,  damages  beyond  the  mere  actual  loss  in 
money  are  allowable  in  the  discretion  of  the  jury.  It  has 
never  been  questioned,  however,  that  such  loss  of  money,  when 
a  direct  consequence  of  the  wrong  complained  of,  is  a  proper 
or  necessary  part  of  the  damages,  whether  the  jray  choose  to 
give  any  thing  in  addition  or  not.  This  item  of  damage  is 
specially  laid  in  the  complaint  in  this  action.  (3  Oraham  dt 
Waterman  on  New  Trials^  1116, 1120, 1126, 1127.  Fordr. 
Monroe,  20  Wend.  210.     WoH  v.  Jenkins,  14  John,  352.) 

By  the  Court,  Brown,  J.  This  is  an  action  for  trespass 
and  false  imprisonment,  tried  at  the  Westchester  circuit,  where 
the  jury  rendered  a  verdict  for  $500  damages,  in  favor  of  the 
plaintiff.  The  defendant  set  up  as  a  defense,  in  justification, 
an  execution  against  the  body  of  Bylvanus  Merritt,  the  plain- 
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tiff  in  this  action,  issued  out  of  this  court  to  the  sheriff  of  the 
county  of  Westchester,  upon  a  judgment  for  costs,  rendered  in 
another  action,  wherein  Sylvanus  Merritt  was  also  the  plaintiff 
and  the  defendant  Isaac  Carpenter  was  also  defendant,  brought 
to  recover  the  possession  of  real  property,  and  damages  for  the 
unlawful  withholding  the  same.  It  appeared  upon  the  trial 
that  Beynolds,  the  other  defendant,  was  duly  authorized  by 
the  sheriff  of  the  county  of  Westchester  to  execute  the  writ 
or  process,  by  an  indorsement  thereon  which  created  him  a 
special  deputy  for  that  purpose.  I  propose  to  consider  only 
whether  Merritt,  the  plaintiff,  was  subject  to  arrest  and  impris- 
onment in  satisfaction  of  the  judgment  recovered  against  him. 
*  Until  the  passage  of  the  act  of  the  26th  April,  1831,  ''to 
abolish  imprisonment  for  debt  and  to  punish  fraudulent  debt- 
ors," a  capias  adfaciendtmiy  upon  which  the  judgment  debtor 
might  be  arrested  and  imprisoned,  was  one  of  the  usual  and 
customary  remedies  to  enforce  the  judgments  of  the  courts, 
whether  arising  ex  contractu  or  ex  delicto.  That  act  declared 
that  "no  person  should  be  arrested  or  imprisoned  on  any  civil 
process  issuing  out  of  any  court  of  law,  or  on  any  execution 
issuing  out  of  any  court  of  equity,  in  any  suit  or  proceeding 
instituted  for  the  recovery  of  any  money  due  upon  any  judg- 
ment or  decree  founded  upon  contract,  or  due  upon  any  con- 
tract express  or  implied,  or  for  the  recovery  of  any  damages 
for  the  non-performance  of  any  contract,"  There  were  some 
contracts  and  some  persons  excepted  from  the  provisions  of  the 
act,  but  the  general  rule  was  to  abolish  imprisonment  in  ac- 
tions arising  upon  contract  or  upon  judgments  founded  upon 
contract,  and  retain  the  remedy  as  to  actions  arising  or  judg- 
ments founded  upon  tort.  So  the  law  remained  until  the 
adoption  of  the  code  of  procedure,  in  which  the  distinction  to 
which  I  refer  is  still  retained,  with  some  modifications.  Sec^ 
tion  179  provides,  amongst  other  cases,  that  the  defendant  may 
be  arrested  "  in  an  action  for  the  recovery  of  damages  on  a 
cause  of  action  not  arising  out  of  contract,  where  the  defendant 
is  not  a  resident  of  the  state  or  is  about  to  remove  therefrom 
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—or  where  the  action  is  for  an  injury  to  person  or  character — 
or  for  injuring  or  for  wrongfully  taking,  detaining  or  converting 
property.'*  The  words  "  wrongfully  taking,  detaining  or  con- 
verting property*'  must  be  construed  to  apply  to  personal 
property  exclusively,  because  the  terms  are  not  applicable  to 
real  property,  which  cannot  from  its  nature  be  taken,  detained 
or  converted.  But  the  words  "  for  injuring  property**  must 
have  a  more  general  and  universal  signification ;  applying  to 
real  property  and  also  to  personal  property  when  the  latter 
is  injured  and  its  value  is  impaired  or  destroyed,  but  is  not 
taken,  detained  or  converted.  This  view  is  confirmed  by 
reference  to  section  464,  which  declares  that  "  the  word  prop- 
erty, as  used  in  this  act,  includes  property  real  and  personal** 
The  code  vainly  essays  to  take  away  and  abolish  the  distinction 
between  actions  at  law  and  suits  in  equity,  and  the  forms  of 
actions  and  suits  as  they  existed  when  it  took  effect.  But 
legal  and  equitable  remedies,  and  the  various  forms  of  action, 
are  real  and  substantial  things,  and  will  not  be  abolished. 
They  still  continue  to  exist,  claiming  daily,  constantly  and 
perpetually,  the  notice  and  recognition  of  the  judicial  mind, 
and  without  such  notice  and  recognition,  justice  and  truth — 
the  life  and  spirit  of  the  judicial  administration — ^would  die 
out  and  disappear.  Bemedies  for  the  redress  of  particular  in- 
juries may  be  designated  by  new  names,  but  they  are  still 
substantially  the  same.  Thus  the  remedy  known  to  the  code 
as  an  action  to  recover  real  property  or  the  possession  thereof, 
is  the  old  action  of  ejectment,  under  another  name;  and 
whether  we  call  it  by  one  name  or  the  other,  the  thing  itself 
remains  what  it  always  was.  So  too  the  claim  to  recover  dam- 
ages for  withholding  real  property  mentioned  in  subdivision  5 
of  section  167,  is  the  action  or  suggestion  to  recover  the  mesne 
profits,  known  to  the  old  law.  The  section  (179)  of  the  code 
to  which  I  have  referred  provides  then,  that  for  injuries  to  real 
property  a  defendant  may  be  arrested,  and  section  288  also 
declares  that  '^  if  the  action  be  one  in  which  the  defendant 
might  have  been  arrested  as  provided  in  sections  179  and  181, 
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an  execution  againfit  the  person  of  the  judgment  debtor  may 
be  issued  to  any  county  within  the  jurisdiction  of  the  court, 
after  the  return  of  an  execution  against  his  property  unsatis- 
fied in  whole  or  in  part/'  The  action  of  trespass  quare  dausum 
/regit  is  plainly  one  in  which  the  defendant  may  be  arrested 
and  held  to  bail,  and  in  the  event  of  a  judgment  against  him, 
may  also  be  taken  m  execution  and  imprisoned  in  satisfaction 
of  the  judgment.  And  for  no  other  reason  than  because  an 
unlawful  entry  upon  the  lands  of  another  is  an  injury  to  real 
property,  within  the  meaning  of  section  179.  Now  if  it  shall 
appear  that  the  common  law  action  of  ejectment  and  the  action 
to  recover  the  mesne  profits  were  substantially  actions  of  tres- 
pass for  unlawfdl  entries  upon  real  property,  then  I  think  it 
will  be  decisive  of  the  principal  question  in  controversy  in  this 
action. 

The  common  law  action  of  ejectment  was  in  every  sense  an 
action  of  trespass,  because  it  implied  a  wrongful  entry  and  an 
eviction  or  ouster  of  the  true  owner.  Mr.  Blackstone  (Com. 
vol.  3,  p,  199)  describes  the  action  thus :  "  A  writ  of  y'ectipne 
firvMZy  or  action  of  trespass  and  ejectment,  lieth  where  the  lands 
or  tenements  are  let  for  a  term  of  years,  and  afterwards  the 
reversioner,  remainderman  or  any  stranger  doth  eject  or  oust 
the  lessee  of  his  term.  In  this  case  he  shall  have  his  writ  of 
ejection  to  call  the  defendant  to  answer  for  entering  on  the 
lands  so  demised  to  the  plaintiff  for  a  term  that  is  not  yet 
expired  and  ejecting  him.  And  by  this  writ  the  plaintiff  shall 
recover  back  his  term  or  the  remainder  of  it  with  damages.'' 
And  he  adds,  that  upon  the  disuse  of  real  actions,  this  mixed 
proceeding  became  the  common  method  of  trying  the  title  to 
lands  and  tenements.  This  was  effected,  whatever  the  nature 
of  the  estate  claimed  might  be,  by  means  of  fictitious  parties 
and  a  consent  rule  in  which  the  real  defendant  agreed  to  con- 
fess upon  the  trial,  lease,  entry  and  ouster^  which  left  the  title 
of  the  plaintiff  the  only  subject  in  controversy.  Mr.  Running- 
ton,  in  his  treatise  on  the  action  of  y'ectment,  (page  23,)  says : 
^^  By  the  modem  practice  the  defendant  is  obliged  by  rule  of 
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court  to  cosfeBS  lease,  entry  and  ouster ;  yet  that  mle  was  only 
designed  to  expedite  the  trial  of  the  plaintiff's  right,  and  not 
to  give  him  a  right  which  he  had  not  before.  Hence  it  most 
appear  that  the  plaintiff  had  actually  the  possession  and  was 
ousted  thereof  by  the  defendant;  for  the  action  of  ejectment 
is  an  action  of  trespass  in  its  nature,  and  is  said  to  have  been 
committed  vi  et  armia!*  The  revised  statutes,  which  took 
effeqt  in  1850,  made  some  changes  in  the  mode  of  proceeding. 
They  substituted  the  names  of  the  real  for  the  fictitious  par- 
ties, and  abolished  the  consent  rule.  And  they  also  provided 
that  instead  of  the  action  for  mesne  profits  theretofore  used, 
the  plaintiff  should,  within  one  year,  make  and  file  a  sug- 
gestion of  such  daim,  upon  which  his  right  was  to  be  deter- 
mined. But  they  still  required  that  an  ouster,  or  its  equiva- 
lent, should  be  proved  upon  the  trial  Trespass  is  the  proper 
remedy  to  recover  damages  for  an  illegal  entry  upon  or  injury 
to  real  property.  (1  Ohitty's  Plead.  173.)  Such  an  entry  is 
deemed  to  be  committed  with  force,  actual  or  implied.  The 
action  to  recover  the  mesne  profits  or  damages  for  withhold- 
ing the  possession,  was  also  an  action  for  trespass.  In  order 
to  complete  the  remedy  when  the  possession  has  long  been  de- 
tained firom  him  that  had  the  right  to  it,  an  action  of  trespass 
also  lies,  after  a  recovery  in  ejectment,  to  recover  the  mesne 
profits  which  the  tenant  in  possession  has  also  received.  In 
this  case  the  judgment  in  ejectment  is  condusive  evidence 
against  the  defendant  for  all  the  profits  which  have  accrued 
since  the  date  of  the  demise  stated  in  the  former  declaration 
of  the  plaintiff  (3  Black.  Com.  206.)  "The  action  for 
mesne  profits  certainly  results  firom,  or  is  rather  consequent 
to,  the  recover  in  ejectment.  It  is  an  action  of  trespass  vi  et 
armiBy  brought  by  the  lessor  of  the  plaintiff  in  his  own  name, 
or  in  the  name  of  the  nominal  lessee,  against  the  tenant  in 
possession,  to  recover  the  value  of  the  profits  unjustly  received 
by  the  latter  in  consequence  of  the  ouster  complained  of  in  the 
qectment."  (Bunningion  on  Eject.  438.)  Before  entiy  and 
actual  possession,  a  person  cannot  maintain  trespass,  though 
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he  hath  the  freehold  in  law.  A  disseisee  may  have  trespass 
against  the  disseisor  for  the  disseisin  itself,  because  he  was 
then  in  the  actual  possession ;  but  not  for  an  injury  aft^  ihe 
disseisin,  until  he  hath  gained  the  possession  by  re-entry. 
And  then  he  may  support  the  action  for  the  intermediate 
damage;  for  after  the  entry,  the  law,  by  a  kind  oi  jus  post- 
^  Uminiy  supposes  the  freehold  to  have  all  along  contiaued  in  him. 
And  after  recovery  in  ejectment,  the  action  may  be  supported 
for  mesne  profits,  though  anterior  to  the  time  of  the  demise  in 
the  declaration  in  ejectment,  unless  when  a  fine  has  been  levied, 
in  which  case  trespass  cannot  be  supported  for  an  injury  commit- 
ted anterior  to  the  entry  to  avoid  the  fine.  (1  Chittj/s  FkacL 
177,  and  the  cases  referred  to  in  the  notes,)  I  refer  to  these 
authorities  to  show  that  an  action  to  recover  real  property,  or 
the  possession  of  real  property,  with  damages  for  withholding 
the  possession,  is  in  fact  an  action  of  trespass,  because  it  as- 
sumes and  proceeds  upon  the  idea  that  the  entry  and  the 
withholding  is  wrongful  and  unlawful,  and  an  action  of  trespass 
is  an  action  for  an  injury  to  real  property.  The  code  dis- 
dains to  employ  the  terms  trespass  quare  clausumfregity  tres- 
pass and  ejectment  or  mesne  profits,  but  substitutes  in  their 
place  the  words  ^^  claims  to  recover  real  property,  with  the 
damages  for  withholding  thereof,  and  injuries  to  property." 
Upon  the  trial  of  this  action  the  defendants  produced  and 
read  in  evidence  the  record  of  the  judgment  in  this  court, 
upon  which  the  execution  against  the  body  of  the  plaintiff 
was  issued,  and  under  which  the  defendants  claimed  to  justify 
the  arrest.  The  complaint,  which  discloses  the  real  nature  of 
the  action,  after  stating  that  the  plaintiff  was  lawfully  seised 
of  as  owner  in  fee  simple,  and  entitled  to  the  possession  of 
certain  lands  in  the  town  of  Rye,  county  of  Westchester,  pro- 
ceeds to  say,  '^that  the  defendant,  on  or  about  the  Slst  day 
of  August,  1851,  entered  into  and  upon  the  said  premises,  and 
every  part  thereof,  and  ever  since  has  continued,  and  now  is, 
in  possession  thereof,  and  every  part  and  portion  thereof,  in 
violation  of  the  rights  of  this  plaintiff,  and  unlawfully  with- 
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holds  the  possession'"  &c. ;  and  concludes  by  demanding  judg- 
ment, that  the  defendant  ^'snrrender  the  possession  of  the 
premises,  described  as  aforesaid,  to  the  plaintiff,  and  pay  to 
the  plaintiff  damages  for  the  said  unlawful  withholding  of  the 
same,  to  the  sum  of  $500,  besides  the  costs  of  the  action." 
The  answer  denied  the  title  of  the  plaintiff  and  set  up  title  in 
the  defendant.  It  also  denied  that  the  plaintiff  was  entitled 
to  the  possession,  or  that  the  defendant  entered  into  the  posses- 
sion in  violation  of  the  plaintiff's  rights,  or  that  he  unlawfally 
withheld  the  possession,  from  the  plaintiff.  This  was  the 
issue  which  the  record  showed  had  been  tried,  and  judgment 
rendered  in  favor  of  the  defendant.  To  enter  into  and  upon 
lands  and  real  property  of  which  another  person  is  the  true 
owner  in  fee  simple,  and  entitled  to  the  possession,  in  viola- 
tion of  the  rights  of  such  owner,  and  to  withhold  from  him, 
unlawfully,  the  possession  of  such  lands  and  real  property, 
would  have  been  an  injury  which,  under  the. old  law,  must 
have  been  redressed  by  the  action  of  trespass  quare  clausum 
fregU^  or  of  trespass  and  ejectment,  with  an  action  or  a  sug- 
gestion for  the  mesne  profits,  in  the  event  of  a  recovery  in  the 
latter  action.  It  could  have  been  redressed  and  the  owner 
could  have  been  compensated  for  the  injury,  or  restored  to  his 
rights  in  no  other  way.  It  would  then  have  been  regarded, 
and  still  must  be  deemed,  an  injury  to  property — an  injury  to 
real  property.  If  injuries  of  this  character  are  not  included 
within  the  terms  "injury  to  property,"  for  which  the  defend- 
ant may  be  arrested  and  finally  imprisoned,  in  satis&ction  of 
the  judgment,  according  to  the  sections  179  and  288  of  the 
code,  we  have  no  means  of  determining  what  other  meaning 
shall  be  attached  to  the  expression ;  for  a  wrongful  entry  upon 
lands,  and  an  unlawful  withholding  the  possession  of  lands 
from  the  true  owner,  in  violation  of  his  legal  rights,  are 
amongst  the  most  ordinary  and  usual  injuries  done  to  real 
property. 

I  am,  for  these  reasons,  well  persuaded  that  in  the  action 
brought  by  the  present  plaintiff  Sylvanus  Merritt,  against  the 
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defendant  Isaac  Carpenter,  to  recover  poBseBsion  of  the  lands 
in  Eye,  Westchester  county,  the  record  of  which  was  produced 
npon  the  trial  of  this  action,  the  defendant  Carpenter  conld 
have  been  arrested  and  held  to  bail.  Consequently  when  the 
plaintiff  in  that  action  failed,  and  there  was  a  judgment 
against  him  for  the  costs,  he  became  himself  the  judgment 
debtor ;  and,  by  virtue  of  section  288,  became  liable  to  arrest 
and  imprisonment,  upon  an  execution  issued  in  satisfaction 
of  the  judgment  The  learned  justice  who  tried  this  action 
thought  otherwise,  however,  and  directed  the  jury  to  find  a 
verdict  for  the  plaintiff,  because  he  was  wrongfully  arrested 
upon  the  execution.  To  this  part  of  the  charge  the  defend- 
ant's counsel  excepted,  and  I  think  the  exception  well  taken. 
There  should  be  a  new  trial,  with  costs  to  abide  the  event. 

[OsAKOE  Gekebal  Tebk,  September  12,  1869.    LcU,  EmoU  and  Brtmn^ 
Justices.] 


The  Boabd  op  Sxjpbbvisors  op  the  County  op  Livings- 
TOH  V8.  John  White,  Jun.  and  others. 

It  is  not  Deceesaxy,  in  a  complaint,  to  aflege  the  loss  of  a  bond,  to  entitle  the 
plaintiff  to  prove  its  loss  and  give  secondary  evidence  of  its  contents. 

The  doctrine  of  profert  has  no  place  in  the  present  system  of  pleading; 
ample  provision  otherwise  existing  for  the  production  and  inspection  of 
papers.  And,  independent  of  profert,  there  never  was  any  necessity  or  rea* 
son  for  saying  any  thing  about  the  loss  of  the  bond  sned  on,  in  stating  the 
canse  of  action.    Por  T.  B.  Stbono,  J. 

What  is  sufficient  evidence  of  the  loss  of  a  bond,  to  authorize  the  admission  of 
secondary  evidence  of  its  contents. 

Where  an  instrument  is  presented  to  the  board  of  supervisors,  by  a  county 
treasurer,  as  his  ot&cial  bond,  the  lkct*that  It  was  sealed  may,  in  the  absence 
of  any  direct  evidence  on  that  subject,  .be  inferred  from  the  instrument 
being  presented  as  a  bond,  which  implies  a  sealed  obligation. 

A  Judgment  in  &vor  of  the  people,  against  a  county  treasurer,  in  an  action  for 
the  recovery  of  money  received  by  him  in  his  official  capacity,  and  the  im- 
prisonment of  the  defendant  upon  an  execution  issued  on  that  Judgment,  do 
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not  ooofltitate  any  dotaae  to  a  cmlMeqiient  action  agdnitaneh  county  treat- 
nier  and  his  snretieSj  brought  by  the  board  of  sapeirison,  for  the  recovery 
of  the  same  money. 

The  proTisioDS  of  the  reyised  statutes  on  that  snbject  contemplate  a  double 
direct  liability  by  the  county  treasurer;  one  by  him  indlTidually  to  the 
state,  so  fiu:  as  the  state  tax  is  conoenied,  and  the  other  by  him,  in  oonnec- 
tion  with  his  sureties,  to  the  coTrnty,  on  his  bond,  embracing  the  entire 
duties  of  the  treasurer ;  upon  each  of  which  liabilities  an  action  may  be 
maintained. 

The  imprisooment  of  a  treasurer,  at  the  suit  of  the  state,  does  not  afibct  in  any 
way  the  action  at  the  suit  of .  the  county.  Such  an  imprisonment  is  not  a 
satis&ction  of  the  liability  which  is  the  subject  of  that  action. 


APPEAL  firom  a  judgment  entered  at  a  special  term,  after 
a  trial  at  the  drcnit.  The  action  was  comlnenced  in 
Angnst^  1856.  The  cause  was  tried  at  the  Livingston  drcnit, 
hefore  Justice  Johnson  and  a  jury,  in  October,  1857.  The 
complaint  alleged,  that  at  a  general  election  held  in  the  county 
of  Livingston,  in  the  year  1854,  the  defendant,  John  White, 
jun.,  was  duly  elected  county  treasurer  of  said  county  of  Liv^ 
ingston,  for  a  term  conmiencing  on  the  first  day  of  January 
then  next,  and  continuing  three  years ;  that  the  said  John 
White,  jun.  accepted  said  office,  and  executed  an  official 
bond  with  sureties ;  that  the  bond  was  approved  by  the  board 
of  supervisors,  and  filed  in  the  office  of  the  county  clerk  before 
he  entered  upon  the  discharge  of  the  duties  of  his  office ;  that 
John  White,  Henry  F.  Hill,  John  L.  Harrison  and  William 
M.  Bond,  the  other  defendants,  were  the  sureties  on  said  bond ; 
that  the  bond  was  in  the  usual  form  of  a  treasurer's  bond. 
That  in  the  year  1855,  the  said  John  White,  jun.,  as  such 
county  treasurer,  received  the  state  tax  of  that  year,  amount- 
ing to  1^13,000,  and  also  in  the  year  1856  the  tax,  amounting 
to  $23,932.  That  on  the  first  day  of  May,  1856,  there  was 
in  his  hands  the  sum  of  $28,444.92  of  said  tax,  which  he  had 
ne^ected  and  refosed  to  pay  over  according  to  law ;  that  a 
demand  of  payment  had  been  made  by  the  state  treasurer,  and 
that  the  comptroller  had  directed  the  plaintiff  to  institute  a 
suit  on  the  bond ;  and  the  plaintiff  demanded  judgment  for 
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the  amomit  bo  in  the  hands  of  the  said  treasurer.  The  said 
John  White,  jun.,  treasurer,  and  the  other  defendants,  his 
sureties,  answered  separately,  putting  in  issue  the  matters  set 
forth  in  the  complaint.  The  defendant  John  White,  jun.,  in 
addition  to  a  denial  of  the  execution  and  delivery  of  the  bond 
sued  on,  set  up  as  a  defense,  that  ^n  the  20th  day  of  August, 
1856,  the  people,  by  their  attorney  general,  commenced  an 
action  against  him,  to  recover  the  same  money,  which  it  was 
alleged  he  had  neglected  to  pay  to  the  state  treasurer  as  re- 
quired by  law,  being  the  same  cause  of  action  for  which  this 
action  was  commenced ;  that  judgment  was  duly  obtained  in 
said  action ;  that  an  execution  had  been  issued  on  said  judg- 
ment, against  the  body  of  said  John  White,  jun.,  on  which  he 
had  been  arrested,  and  confined  in  jail ;  that  he  was  so  con- 
fined at  the  time  of  the  answer ;  and  he  claimed  that  such 
arrest  and  imprisonment  was  a  satisfaction  of  said  judgment^ 
and  a  bar  to  any  further  proceedings  by  the  plaintiffs  in  this 
action.  On  the  trial  it  appeared,  that  at  the  November 
election,  1854,  John  White,  jun.  was  elected  treasurer  of  the 
county  of  Livingston,  for  the  term  of  three  years  from  the  Ist 
day  of  January,  1855.  That  after  his  election,  the  said  White 
presented  to  the  board  of  supervisors  of  the  county  an  official 
bond,  purporting  to  be  signed  by  himself,  John  White,  and 
Henry  F.  Hill.  It  seems  that  the  board  of  supervisors  did 
not  regard  the  sureties  as  sufficient,  and  the  bond  was  returned 
to  White  for  additional  sureties.  Subsequently  a  bond  was 
again  before  the  board,  with  the  additional  names  of  John  L. 
Harrison  and  William  M.  Bond.  The  last  time  that  this 
bond  was  seen,  so  far  as  the  testimony  shows,  it  was  before 
the  board  of  supervisors.  It  does  not  appear  that  it  was  ever 
taken  away  from  there.  On  the  first  day  of  January,  White 
entered  upon  the  discharge  of  the  duties  of  his  office.  In 
July,  1856,  it  was  ascertained  that*he  had  not  paid  over  the 
state  tax  of  1855  and  1856 ;  that  on  the  first  day  of  May, 
1856,  there  was  due  to  the  state  the  sum  of  $28,444.92. 
This  state  of  things  called  attention  to  the  treasurer's  official 
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bond.  On  examination  at  the  oomily  clerk's  office,  where  it 
should  have  been  filed,  it  could  not  be  found  From  the 
minutes  kept  by  the  board  of  supervisors  for  the  year  1855, 
it  appears  that  in  November  of  that  year  the  board  settled 
with  the  treasurer,  through  a  committee  appointed  for  that 
purpose ;  that  such  committee  reported  to  the  board  a  state-, 
ment  of  the  account  of  the  receipt  and  expenditure  of  money 
by  the  treasurer  for  that  year,  in  which  statement  is  an  item 
as  follows : ''  To  paid  state  tax,  $13,797.57/'  The  committee 
also  reported  that  they  had  compared  the  vouchers  for  all 
moneys  paid  out,  and  found  them  to  agree  in  every  particular 
with  the  treasurer's  books,  and  with  the  said  statement ;  which 
report  was  adopted.  At  the  time  of  the  trial  of  this  action  a 
judgment  had  been  obtained  in  favor  of  the  people  against 
John  White,  jun.,  for  the  state  tax  received  by  him  in  the 
years  1855  and  1856,  being  the  same  money  for  the  recovery 
of  which  this  action  was  brought ;  and  the  defendant,  John 
White,  jun.,  was  then  imprisoned  upon  an  execution  duly 
issued  on  said  judgment.  At  the  close  of  the  plaintiff's  testi- 
mony, the  defendants  moved  for  a  nonsuit,  on  these  grounds : 
1st  That  there  was  no  evidence  in  the  case  to  show  that  the 
bond  was  lost,  as  it  was  not  proved  that  it  was  filed  in  the 
clerk's  office;  consequently  there  was  not  sufficient  legal 
proof  of  its  execution.  2d.  There  was  no  proof  that  the  de- 
fendant signed  and  sealed  the  bond,  assuming  it  to  be  lost ;  at 
least  there  was  no  proof  that  the  defendants  Harrison  and 
Bond  signed  and  sealed  the  bond ;  and  as  to  them,  one  or 
both,  the  plaintifGs  should  be  nonsuited.  3d.  There  was  no 
proof  that  the  bond  was  approved  by  the  supervisors. 
4th.  There  was  no  proof  of  the  delivery  of  the  bond.  5th.  The 
plaintifb  had  not  made  out  a  cause  of  action. 

The  court  denied  the  motion,  and  the  defendants  excepted. 
It  was  admitted  by  the  plaintifib'  counsel  that  John  White, 
jun.,  had  been  arrested  and  was  then  imprisoned  upon  an 
execution  duly  issued  by  the  attorney  general,  upon  a  judg- 
ment recovered  by  the  state  against  the  said  John  White, 
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juitj  for  the  sum  of  $28,44492,  being  the  same  money  for 
the  recovery  of  which  this  action  was  brought.  The  counsel 
for  the  defendants  then  moved  the  court  to  nonsuit  the  plain- 
tiffs, on  the  ground  that^the  imprisonment  of  the  defendant 
John  White,  jun.,  on  the  execution  issued  on  the  judgment 
in  favor  of  the  state  was  a  satisfaction  of  the  judgment,  and 
on  the  further  ground  that  the  defendant  John  White,  jun«, 
was  not  liable  for  a  second  judgment  for  the  same  cause  of 
action.  The  court  overruled  the  motion,  and  the  counsel  for 
the  defendants  excepted  to  the  decision. 

The  testimony  being  closed,  the  counsel  for  the  defendants 
renewed  the  motion  for  a  nonsuit,  upon  each  of  the  grounds 
before  stated,  and  on  the  further  grounds,  that  it  now  appeared 
in  proof  that  the  bond  had  never  been  filed  in  the  office  of  the 
county  clerk,  and  consequently  there  had  been  no  delivery  of 
the  bond.  The  court  denied  the  motion,  and  the  counsel  for 
the  defendants  excepted.  The  judge  charged  the  jury,  among 
other  things,  that,  as  a  question  of  law,  when  the  bond  was 
brought  to  the  board  of  supervisors  for  their  approval,  and 
was  approved  by  them,  it  was  a  sufficient  delivery  to  bind  all 
who  signed  it ;  and  that,  as  a  matter  of  law,  the  persons  who 
signed  the  bond  were  bound  by  it,  although  it  never  got  into 
or  was  filed  in  the  county  clerk's  office.  To  this  charge  the 
counsel  for  the  defendants  excepted.  The  counsel  for  the  de- 
fendants requested  the  judge  to  charge  the  jury  that,  as  mat- 
ter of  law,  there  was  no  l^al  evidence  of  the  delivery  of  the 
bond,  and  therefore  the  plaintiffs  could  not  recover;  that 
there  was  not  iftifficient  evidence  to  authorize  them  to  find 
that  the  bond  was  delivered ;  that  there  was  no  evidenoe  in 
the  cftse  that  John  White  or  Harrison,  or  either  of  them, 
signed  and  sealed  the  bond ;  nor  any  evidence  to  authorize 
the  jury  to  find  a  verdict  against  them,  or  either  of  them. 
The  court  refused  so  to  charge,  and  the  counsel  for  the  de- 
fendants, in  due  form  of  law,  excepted  to  the  decision  in  each 
particular. 

The  jury  foxmd  a  verdict  against  the  defendants  for  $30,000 ; 
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and  from  the  judgment  entered  thereon,  the  defendants 
appealed. 

James  Woody  Jun.,  for  the  appellants. 

8coU  Lord,  for  the  plaintiffs. 

By  the  Court,  T.  R.  Strong,  J.  It  was  not  necessary  to 
allege  in  the  complaint  the  loss  of  the  bond,  to  entitle  the 
plaintiffii  to  prove  its  loss  and  give  secondary  evidence  of  its 
contents.  Under  the  former  system  of  pleading,  in  cases 
like  the  present,  profert  of  the  bond,  or«  an  excnse  for  the 
omission  of  profert,  in  the  declaration,  was  required,  and  if 
the  declaration  contained  the  usual  statement  of  profert,  and 
the  defendant  pleaded  rum  est  fuctum,  the  production  of  the 
bond  at  the  trial  could  not  be  excused  by  proof  of  its  loss  previ- 
ous to  declaring ;  but  the  doctrine  of  profert  has  no  place  in  the 
present  system  of  pleading,  ample  provision  otherwise  exist- 
ing for  the  production  and  inspection  of  papers.  Independ- 
ent of  profert,  there  never  was  any  necessity  or  reason  for 
saying  any  thing  about  the  loss  of  the  bond,  in  stating  the 
cause  of  action. 

The  evidence  of  the  loss  of  the  bond  is  not  very  strong, 
but  I  think  it  is  sufficient.  A  witness,  who  was  the  clerk  of 
the  plainti£b  when  the  bond  was  taken,  testified  that  he  rec- 
ollected the  approval  of  the  bond  by  the  plaintifib ;  that  he 
thought  it  was  in  the  evening ;  and  that  he  thought  he  handed 
the  bond  to  the  county  clerk  or  his  deputy  the  next  morning. 
On  his  cross-examination  he  testified,  he  did  not  recollect  the 
act  of  handing  the  bond  to  the  county  clerk.  Being  re- 
esamined,  he  testified  his  recollection  was  strongest  that  the 
bond  was  handed  to  Orton.  Orton  was  the  derk  of  the  coiinty. 
The  fair  construction  of  this  testimony,  I  think,  is,  that  the 
witness  had  a  recollection  that  he  delivered  the  bond  to  the 
county  derk,  and  believed  he  had  done  so,  but  was  not  en- 
tirely confident  of  the  fact.    It  was  the  duty  of  the  plaintiffii 
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to  have  the  honi  filed  in  the  office  of  the  connty  derk ;  their 
derk  would  natorally  be  charged  with  that  duty ;  and  a  pre- 
sumption of  some  force  may  be  indulged  that  this  duty  was 
performed.  The  testimony  of  the  clerk^  in  connection  with 
this  presumption^  I  consider  reasonable  proof  that  the  bond 
was  filed  in  the  county  clerk's  office ;  and  it  is  not  overcome  by 
the  testimony  of  Orton,  that  he  did  not^  to  his  knowledge,  re- 
ceive the  bond,  and  that  it  was  not  in  the  county  clerk's  office, 
to  his  knowledge.  The  substance  of  the  testimony  of  Orton  is, 
that  he  had  no  recollection  on  the  subject ;  which  is  mere  negur 
tive  testimony.  The  testimony  of  Boot,  who  •  succeeded  Orton 
as  coimty  clerk,  that  the  bond  was  not  in  the  office  on  the  2d 
day  of  August,  1856 ;  that  he  had  searched  before  the  meet- 
ing of  the  board  of  supervisors  in  June,  1856 ;  that  he  search- 
ed several  times ;  that  the  bond  could  not  be  found  in  his 
office ;  and  that  he  had  no  recollection  of  having  seen  the 
bond  in  his  office,  is  reasonable  proof  that  the  bond  was  not 
in  that  office  at  the  time  of  the  trial 

No  error,  in  my  opinion,  was  committed  in  overruling  the 
motion  for  a  nonsuit  The  question  raised  upon  the  motion, 
as  to  the  loss  of  the  bond,  has  been  sufficiently  considered. 
In  regard  to  the  execution  of  the  bond,  it  is  proved  as  to 
part  of  the  defendants,  John  White,  jun.,  John  White  and 
Henry  F.  Hill,  by  the  testimony  of  witnesses  acquainted  with 
their  handwriting,  and  who  had  seen  their  names  to  the  bond, 
that  they  thought  the  names  their  signatures ;  and  as  to  the 
other  defendants,  Harrison  and  Bond,  witnesses  on  the  part 
of  the  plaintifGs  testified,  that  their  names  were  to  the  bond, 
and  that  those  defendants  admitted  they  were  bail  for  John 
White,  jun.,  the  treasurer.  The  clerk  of  the  plaintiffs,  before 
referred  to,  testified,  that  his  recollection  was  that  the  bond  was 
sealed ;  but,  without  any  direct  evidence  on  that  subject,  the 
fact  of  seals  being  affixed  might  well  be  inferred  finom  the  in- 
strument being  presented  as  a  bond,  which  implies  a  sealed 
obligation  {McBumey  v.  (Jutler^  18  Barb.  203.)  It  is 
proved  that  the  bond  was  presented  to  the  plaintifb,  and  that 
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it  was  satisfactory  to  them.  This  was  siiffioient  evidence  of 
a  deliveiy.  Neither  the  indorsement  of  approval,  nor  the 
filing  of  the  bond,  was  necessary  to  a  delivery.  They  are 
acts  which  might  be  performed  subsequently.  I  am  satisfied 
that  the  evidence  was  ample  to  call  for  the  submission  of  the 
question  of  execution  to  the  juiy. 

The  judgment  in  favor  of  the  people  against  John  White, 
jun.  in  an  action  for  the  recovery  of  the  same  moneys  for 
which  this  action  was  brought,  and  the  imprisonment  of  the 
defendant  by  virtue  of  an  execution  on  that  judgment,  are 
not,  I  think,  any  defense  to  this  action  It  is  proved  that 
the  bond  was  conditioned,  as  required  by  the  statute,  for  the 
fiudiful  execution  of  the  duties  of  the  office  of  treasurer,  and 
the  payment  according  to  law  of  all  moneys  whidi  should  come 
to  the  hands  of  the  treasurer,  and  for  rendering  a  just  and 
true  account  thereof,  "  to  the  board  of  supervisors,  or  to  the 
comptroller  of  this  state,  when  thereunto  required.''  (IB.  8. 
863,  §  81,  5th  ed.)  By  §  99,  (p.  865,)  "  whenever  the  condi- 
tion of  the  county  treasurer's  bond  shall  be  forfeited,  to  the 
knowledge  of  the  board  of  supervisors  of  the  county,  and 
whenever  such  board  shall  be  required  to  do  so  by  the  comp- 
troller, they  shall  cause  such  bond  to  be  put  in  suit."  Sec- 
tions 47  and  48,  (jp.  926,  same  ed,)  provide  for  a  statement 
by  the  comptroller,  of  the  accounts  of  the  county  treasurer  on 
the  first  day  of  May,  annually ;  and  that  if  any  county  treas- 
urer shall  refuse  or  neglect  to  pay  the  balance  of  any  state 
tax  unpaid  by  him,  the  comptroller  shall  deliver  a  copy  of 
such  county  treasurer's  account  to  the  attorney  general,  '^  who 
shall  prosecute  forthwith ;  and  the  state  shall  be  entitled  to 
recover  the  balance  due  with  interest,"  &c.  By  §  49,  "  the 
comptroller  may  also,  in  his  discretion,  direct  the  board  of 
supervisors  of  the  proper  county  to  institute  one  or  more 
soits  on  the  bond  of  such  treasurer  and  his  sureties."  All 
losses  sustained  by  the  default  of  the  treasurer  of  any  county 
•16  chaigeable  to  such  county,  (§  61,  p.  928.)  These  provis- 
ions appear  to  contemplate  a  double  direct  liability  by  the 


SQ  OAfflES  m  THE  STIPB£M£  OOUBT. 

BnperviBon  of  LiTiDgBtoa  v.  White. 

oonnty  treasurer ;  one  hj  him  individually  to  the  state,  so  &r 
as  the  state  tax  is  conoemed ;  and  the  other  by  him,  in  con- 
nection with  hia  suretiesy  to  the  county,  on  his  bond,  embrac- 
ing the  entire  duties  of  the  treasurer ;  upon  each  of  which 
liabilities  an  action  may  be  maintained.  It  is  the  duty  of  the 
board  of  supervisors,  for  the'  protection  and  security  of  the 
interests  of  the  county,  to  cause  the  bond  to  be  put  in  suit 
upon  knowledge  of  a  forfeiture ;  and  it  Js  the  duly  of  the 
attorney  general,  in  r^ard  to  the  interests  of  the  state,  to 
|xrosecute  the  county  treasurer  forthwith  upon  receiving 
firom  the  comptroller  a  copy  of  such  county  treasurer's  ac- 
count, showing  a  balance  of  a  state  tax  unpaid  by  him. 
These  are  separate  and  distinct  causes  of  action,  although 
the  object  may  be  the  recovery  of  the  same  money;  the 
former  arising  upon  the  bond,  and  the  latter  upon  the  stat- 
ute. Actions  to  enforce  them  may  proceed  concurrently  until 
payment  is  obtained ;  neither,  before  payment,  constituting 
any  defense  to  the  other.  The  imprisonment  of  the  treasurer 
at  the  suit  of  the  state  does  not  affect,  in  any  way,  the  action 
at  the  suit  of  the  county.  Such  an  imprisonment  is  not  a 
satisfaction  of  the  liability  which  is  the  subject  of  that 
action. 

The  defendants  were  precluded  by  their  stipulation,  admit- 
ting the  balance  due  from  the  county  treasurer,  from  contro- 
verting that  fact ;  hence  extracts  from  a  report  of  a  committee 
of  the  board  of  Bupervisors  on  the  treasurer's  accounts  pre- 
vious to  the  stipulation,  showing  a  balance  due  the  treasurer, 
which  report  was  accepted  by  the  board,  but  does  not  ap- 
pear to  have  been  further  acted  upon,  was  inadmissible  as 
evidence  of  payment  of  the  moneys  in  question.  And  there 
is  no  force  in  the  position  that  the  mere  fact  of  the  report  of 
the  committee,  and  its  acceptance  by  the  board  of  supervisors^ 
is  an  estoppel  in  pais  in  respect  to  the  sureties,  preventing 
the  board  from  asserting  any  claim  against  them  contrary 
to  the  report.    It  does  not  appear  that  the  sureties  have 
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done,  or  omitted,  or  suffered,  anj  thing  by  reason  of  those 
proceedings. 

The  charge  of  the  conrt  to  the  jury  m»  correct,  for  rea- 
sons ahneady  stated;  and  the  oonrt  did  not  err  in  refosing  to 
charge  that  tha»  was  not  snffident  evidence  to  warrant  thoii: 
finding  that  John  White  or  Harrison  executed  the  bond!;  or 
that  the  bond  was  delivered.  The  only  evidence  on  that  sub- 
ject, additional  to  what  has  been  referred  to,  is  the  testimony 
of  Ebrrison  and  John  White,  in  substance  that  they  signed 
the  bond  of  John  White,  jun.  as  treasurer,  for  his  first  term, 
but  did  not  to  their  recollection  sign  any  bond  for  him  as 
treasurer  subsequently.  The  evidence  is  of  a  negative  char- 
acter, the  force  of  which  it  belonged  to  the  jury  to  consider, 
in  connection  with  the  other  evidence  on  the  question  of  ex- 
ecution and  delivery.    The  judgment  must  be  affirmed. 

Judgment  affirmed. 

(Iforaos  OsirsBAL  Tbsv,  September  5, 1869.    T.  B,  Strcng,  Stniik  and 
Jb&NMMi,  Jiutioes.] 


PiEBSON  V8.  Sahuel  Mosheb  and  Abvib  Mosheb. 

Wbera  a  divinon  feDce  betlreen  acUoiniog  owners  has  been  in  existence,  and 
acqniesoed  in  by  the  parties  as  on  their  diriding  line,  for  more  than  forty 
years,  the  law  will  determine  the  line  of  such  fence  to  be  the  true  line  be- 
tween the  parties.  And  this,  notwithstanding  the  fence  was  originally  pnt 
up  nnder  an  agreement  that  it  was  to  be  altered  at  some  ftitnre  time,  in  case 
it  should  be  fonnd,  iq)on  actual  survey,  not  to  be  on  the  true  line. 

In  such  cases,  it  is  the  long  acquiescence  which  renders  the  practical  location 
condusive. 

THIS  addon  was  commenced  in  this  court  to  recover  posses- 
sion  of  a  strip  of  land.    It  was  tried  at  the  Cayuga  cir- 
cuit, before  Judge  Davies  and  a  jury,  in  October,  1858.   The 
plaintiff  and  defendants  own  lands  adjoining  each  other.    In 
April,  1815,  John  Owen,  under  whose  title  the  plaintiff  claims, 
Vol.  XXX.  6 
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purchased  of  Humphrey  Sharpsteen  the  west  half  of  fifty  acres 
of  land^  then  in  the  township  of  Milton,  now  in  the  town  of  Ge- 
noa. The  defendant  Samuel  Mosher,  at  the  same  time,  pur- 
chased of  the  same  grantor  the  east  half  of  the  same  fifty 
acres.  In  the  same  month,.  Owen  and  Mosher  divided  the 
land  hetween  them,  and  fixed  the  place  for  the  division  fence. 
Each  occupied  up  to  that  line  until  the  fence  was  removed  by 
the  defendants  in  1857.  This  was  the  plaintiff's  case.  The 
defendants  proved  that  at  the  time  the  fifty  acres  was  divided 
between  Mosher  and  Owen,  in  1815,  it  was  divided  as  follows : 
^^  They  cut' a  rod  pole  and  measured  off  the  land,  and  built  the 
fence  through,  north  and  south,  upon  the  line  between  them, 
as  nigh  as  they  could  come  at  it ;  and  at  the  same  time  they 
agreed  that  whenever  they  could  get  a  surveyor  they  would 
have  the  land  run  out,  and  put  the  fence  on  the  true  line,  as 
the  surveyor  should  run  it ;  that  when  they  measured  through 
they  could  not  tell  where  the  east  line  of  the  fifty  acres  was, 
and  they  guessed  at  it."  The  defendants  also  offered  evidence 
tending  to  prove  that  those  occupying  the  premises  now  owned 
by  the  plaintiff  were  firom  time  to  time  told,  by  those  owning 
the  other  half,  that  the  line  was  unsettled,  and  that  Pierson, 
the  plaintiff,  still  got  more  than  one  half  the  fifty  acres.  The 
court  charged  the  jury  that  if  they  were  satisfied,  from  the 
testimony,  that  the  line  fence  was  established  in  1815,  and 
had  been  maintained  down  to  1857,  the  defendants  were  pre- 
cluded, upon  the  principles  of  public  policy,  from  setting  up 
or  insisting  upon  a  line  in  opposition  to  one  which  had  been 
steadily  adhered  to  upon  both  s^des  for  more  than  forty  years. 
That  if  necessary,  in  order  to  establish  this  line,  the  law  would 
presume  a  conveyance  in  accordance  with  it.  This  long 
acquiescence  was  proof  of  so  conclusive  a  character  that  the  de- 
fendants were  precluded  from  offering  any  evidence  to  the  con- 
trary. That  parol  testimony  to  change  a  boundary  line,  after 
80  long  an  acquiescence  in  its  location,  would  counteract  the 
beneficial  effects  of  the  statute  of  frauds,  and  render  the  title 
to  real  property  alarmingly  insecure.    To  which  propositions 
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the  counsel  for  the  defendants  excepted.  The  court  further  sub- 
mitted to  the  jury  the  following  questions,  to  wit :  Was  the  line 
fence,  put  up  in  1815,  on  the  division  of  the  fifty  acre  lot,  kept 
up  as  thus  erected,  for  more  than  forty  years,  and  for  that  time 
was  it  acquiesced  in  by  Mosher  ?  And  also  charged  the  jury 
that  if  they  found  said  question  in  the  affirmatiye,  they  would 
find  a  verdict  for  the  plaintiff.  •  To  which  direction  and  charge 
tlie  counsel  for  the  defendants  also  excepted ;  and  the  counsel 
for  the  defendants  requested  the  court  to  charge  the  jury  as  fol- 
lows :  1st.  That  if  they  (the  jury)  should  find,  firom  the  evi- 
dence, that  the  fence  was  originally  put  up  under  an  agreement 
that  it  was  to  be  altered  at  some  future  time,  in  case  it  should 
be  found,  upon  actual  survey,  not  to  be  upon  the  true  line, 
then  there  was  no  adverse  possession,  as  against  Mosher,  until 
such  actual  survey  made^  or  notice  given  to  him  that  the  other 
party  claimed  the  fence  to  be  on  the  true  line.  But  the  court 
refused  so  to  charge ;  and  to  that  refusal  the  counsel  for  the 
defendants  excepted.  The  said  counsel  further  requested  the 
court  to  charge  said  jury :  2d.  That  in  order  to  evince  acqui- 
escence on  the  part  of  the  defendant  Mosher,  there  must  be 
proof  of  some  afltonative  act  in  that  respect  on  the  part  of 
Mosher.  But  the  court  refused  so  to  charge ;  and  to  such  re^ 
fusal  the  counsel  for  the  defendants  also  excepted. 

The  jury  found  a  verdict  in  favor  of  the  plaintiff;  and  the 
defendants,  upon  exceptions  ordered  to  be  heard  in  the  fiirst 
instance  at  a  general  term,  moved  for  a  new  triaL 

Wright  dk  Pomeroyy  for  the  appellants. 

N.  T,  Stephens,  for  the  plaintiff. 

By  the  Court,  T.  E.  Strong,  J.  From  the  manner  in  which 
this  case  was  submitted  to  the  jury  by  the  charge,  the  verdict 
must  be  deemed  to  establish  that  the  line  fence  built  in  1815, 
on  the  division  of  the  fifty  acre  lot,  was  kept  up  and  acqui- 
esced in  by  Mosher,  the  owner  of  the  east  half,  for  more  than 
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forty  years.  Now  assuming  that  the  fence  was  originally  put 
up  under  an  agreement  that  it  was  to  be  altered  at  some  fu- 
ture time,  in  case  it  should  be  found,  upon  actual  survey,  not 
to  be  on  the  true  line,  that  would  not  vary  the  law  of  the  casa 
The  agreement  as  such  would  have  no  force  in  reference  to 
fixing  the  line ;  each  party  would  have  the  same  right  to  re- 
move the  fence,  without  as  with  the  agreement ;  and  the 
agreement  could  have  no  effect,  except  as  evidence  upon  the 
question  of  acquiescence  in  the  line  as  then  adopted,  and  on 
which  the  fence  was  placed.  The  facts  of  the  existence  of  the 
fence  as  a  line,  and  the  acquiescence  in  it  as  such  for  such  a 
length  of  time  being  proved,  notwithstanding  the  agreement, 
the  law  would  determine  the  line  of  the  fence  to  be  the  true 
line  between  the  parties. 

It  is  the  long  acquiescence  which  renders  the  practical  loca- 
tion conclusive.  In  Baldwin  v.  Brottm,  (16  N.  T,  Rep.  359,) 
the  court  say,  ^'  the  acquiescence  in  such  cases  affords  ground, 
not  merely  for  an  inference  of  fact,  to  go  to  the  jury  as  evi- 
dence of  an  original  parol  agreement,  but  for  a  direct  legal 
inference  as  to  the  true  boundary  line.  It  is  held  to  be  proof 
of  so  conclusive  a  nature  that  the  party  is  precluded  from 
offering  any  evidence  to  the  contrary.  Unless  the  acquies- 
cence has  continued  for  a  sufficient  length  of  time  to  be  thus 
conclusive,  it  is  of  no  importance.  The  rule  seems  to  have 
been  adopted  as  a  rule  of  repose,  with  a  view  to  the  quieting 
of  titles ;  and  rests  upon  the  same  reason  as  our  statute,  pro- 
hibiting the  disturbance  of  an  adverse  possession  which  has 
continued  for  twenty  years."  In  all  cases  in  which  practical 
locations  have  been  confirmed  upon  evidence  of  this  kind,  the 
acquiescence  has  continued  for  a  long  period,  rarely  less  than 
twenty  years. 

No  error,  therefore,  was  committed  by  the  refusal  to  charge 
as  requested;  and  the  charge  was  fully  warranted  by  the 
case  cited. 

The  fSeujt  of  the  plaintiff  having  removed  the  fence  on  the 
south  side  of  the  fifty  acres,  to  conform  to  the  survey  of  the 
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Bouih  line  made  in  1857^  had  not^  I  think,  any  materiality 
in  this  case.  It  would  not  have  tended  to  prove  any  thing  as 
to  the  line  between  tiie  east  and  the  west  half  of  the  fifty 
acres,  or  on  &e  question  of  aoquiesoence  in  the  line,  according 
to  the  fence. 
It  follows  that  a  new  trial  should  be  denied. 

[MoNBOs  Oetbsal  Tbbx,  September  5,  1869.    R  JR.  Strang,  SwUih  and 
Johnsonj  Justices.] 


Pbioe  M.  Tme. Lyons  Bank  and  Bobebt  B.  Sttttok. 

Ifhere  payees  residiDg  in  the  coantry,  of  promissory  notes  payable  at  a  bank 
in  Albany,  consent  to  renew  the  samo)  at  the  request  of  the  maker,  on  con- 
dition that  he  shall  give  a  new  note^  payable  in  Albany,  and  pay  the  dis- 
coont,  with  one  half  of  one  per  cent  in  addijbaon,  for  the  diflference  of  ex- 
change between  the  two  places,  which  is  acoordingbr  done,  the  transaction 
is  not  iuuriaui,    Jomrsolr,  J.  dissented. 

The  Ikct  that  the  renewal  note  is  made  payable  at  an  Albany  bank-— even  If 
it  was  tlie  intention  of  the  parties  to  secnre  to  the  payees  more  than  legal 
interest— wOl  not  a£bct  the  law  of  the  case;  it  being  lawftd  to  exact  tha 
actoal  difference  of  exchange  on  the  amount  of  the  note,  whatever  was  the 
intention  in  making  the  exaction* 

APPEAL  from  a  judgment  entered  upon  the  report  of  a; 
teferee.  The  action  was  brought  to  set  aside^  and  have 
given  up  to  be  canceled^  a  bond  and  mortgage,  made  by  the 
plaintiff  to  Sutton,  one  of  the  defendants,  on  the  ground  of 
usury.  The  Lyons  Bank  was  an  individual  bank ;  Parshall 
&  WestfaU,  as  copartners,  being  the  owners  thereof,  and  con- 
ducting the  business  of  banking,  at  Lyons,  under  the  name 
and  style  of  the  "Lyons  Ba«ik.''  Pai-shall  &  Westfall  put  in 
an  answer  in  their  own  names,  and  on  the  trial  the  complaint 
was  amended,  substituting  them  as  defendants  in  the  place  of 
the  Lyons  Bank.  It  was  claimed  on  the  trial,  and  evidence 
was  given  tending  to  prove,  that  the  bond  and  mortgage  be- 
longed to  Parshall  &  Westfall  from  the  beginning,  and  was 
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taken  by  &em  in  the  name  of  Sutton,  to  avoid  the  defense  of 
usury.  The  consideration  of  the  mortgage  was  the  amount 
due  on  two  promissory  notes  of  $750  each,  given  by  the  plain- 
tiff to  Parshall  &  Westfall,  with  the  interest  thereon,  and  the 
costs  of  a  suit  commenced  on  these  notes,  and  about  ||40O  in 
money.  To  show  that  the  consideration  of  the  mortgage  was 
usurious,  the  plaintiff  proved  that  on  the  6th  of  November, 
1855,  Parshall  &  Westfall  held  three  promisBory  notes,  pre- 
viously discounted  by  them,  against  the  plaintiff;  two  for 
$1000  each,  and  one  for  $2000,  and  all  payable  in  the  city  of 
Albany.  One  of  the  $1000  notes  became  due  on  the  31st  of 
October,  and  was  protested;  the  other  $1000  note  became 
due  on  the  8th  of  November,  and  the  $2000  note  became  due 
on  the  6th  of  November.  On  that  day  the  plaintiff  made  an 
arrangement  with  Parshall  &  Westfall  to*  renew  the  two  last 
mentioned  notes ;  and  by  that  arrangement  he  was  to  give  a 
new  note  for  $8000,  payable  in  Albany  at  22  days,  and  to 
pay  the  discount  with  one  half  per  cent  exchange,  and  the 
notes  were  to  be  ordered  back  from  Albany,  where  they  had 
been  sent  for  collection,  and  surrendered  to  the  plaintiff.  The 
agreement  was  carried  out  When  the  $3000  note  became 
due,  a  further  renewal  was  agreed  on ;  and  by  this  agreement 
the  plaintiff  was  to  pay  $300  in  money,  and  give  three  notes, 
one  for  $700,  payable  at  15  days,  and  two  for  $1000  each, 
payable  at  30  and  45  days,  in  the  dty  of  Albany.  The  plain- 
tiff was  to  pay  the  discount,  and  one  half  per  cent  exchange, 
and  the  $3000  note  was  to  be  ordered  back  as  before,  and  sur- 
rendered to  the  plaintiff  The  agreement  was  carried  out,  and 
the  notes  made  as  above  stated.  These  three  notes  were  sub- 
sequently and  successively  renewed,  partial  payments  being 
made,  until  two  notes  of  $750  each  were  given,  and  which  be- 
came due  in  October,  1855.  These  notes  were  protested,  and  a 
suit  was  instituted  by  Parshall  &  Westfall  upon  them,  which 
was  discontinued.  Subsequently  a  suit  was  brought  upon 
the  same  notes,  in  the  name  of  one  Graham ;  Parshall  being 
one  of  the  plaintiff's  attorneys.    In  this  suit  Price  put  in  an 
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answer^  without  oath,  denying  generally  the  allegations  of  the 
oomplaini  This  snit  was  discontinued  when  the  mortgage 
was  given ;  the  notes  and  costs  of  the  suit,  as  before  mentioned, 
constituting  part  of  the  consideration  of  the  mortgage.  The 
defendants'  offered  in  evidence  the  defendants'  answer  in  the 
case  of  Graham  v.  Prtce,  which  was  objected  to,  and  the  ob- 
jection overruled,  and  the  plaintiff  excepted. 

After  the  testimony  on  the  part  of  the  plaintiff  had  dosed, 
the  defendants  moved  for  a  nonsuit,  on  the  following  grounds : 
That  the  discounting  the  note  and  purchasing  the  draft  of 
$1000  on  the  5th  January,  1856,  was  a  new  and  independ- 
ent transaction,  and  had  no  relation  to,  or  connection  with, 
the  former  dealings  between  the  plaintiff  and  the  defendants 
Parshall  &  WestfalL  It  was  an  ordinary  and  l^al  transac* 
tion ;  and  the  fact  that  the  plaintiff  applied  the  draft  to  the 
payment  of  the  note  due  at  the  Albany  City  Bank,  February 
21, 1856,  does  not  in  any  manner  connect  it  with  the  note 
so  dua  When  the  plaintiff  received  the  drafts  from  these  de- 
fendants, he  could  do  with  it  as  he  pleased,  and  could  either 
apply  it  to  the  payment  of  that  note,  or  use  it  in  his  business, 
or  in  the  payment  of  any  other  debt.  .So  in  relation  to  the 
discount  and  purchase  of  the  draft  on  the  21st  day  of  Janu- 
ary, 1856,  and  to  all  the  subsequent  discounts  and  drafts. 
The  settlement  of  the  suit  conmienced  by  Graham,  and  the 
agreement  thereupon  to  pay  the  notes  upon  which  the  suits 
were  commenced,  and  the  costs,  was  an  admission  by  the  plain- 
tiff of  the  validity  of  the  notes ;  and  he  caimot  afterwards  set 
up  any  defense  to  the  securities  taken  in  such  payment,  by 
reason  of  any  defect  or  illegality  in  the  inception  of  the  notes. 
The  settlement  of  the  subject  matter  of  the  action  between 
the  parties  is  conclusive.  It  is  the  same  as  a  trial  and  judg- 
ment upon  the  matters  litigated,  and  a  note,  as  any  other  se- 
curity given  by  a  party  in  such  settlement,  is  valid,  notwith- 
standing any  defenses  which  might  have  been  set.  up  to  the 
action,  or  have  been  established  on  the  trial.  And  in  this 
case,  if  the  plaintiff,  on  the  settlement,  had  given  Graham  his 
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oim  promiBBOiy  note  for  the  amount  of  the  two  notes  in  snit, 
t(^ther  with  the  costs  of  the  action^  such  note  would  be  Talid, 
and  the  plaintiff,  in  an  action  for  its  recovery,  would  not  be 
permitted  to  set  up  any  defense  which  might  have  been  made 
to  the  two  notes :  the  settlement  is  an  estoppel,  and  the  plain- 
tiff cannot  go  back  of  it  The  referee  granted  said  motion,, 
and  nonsuited  the  plaintiff. 

S.  MaihewSy  for  the  appellant  I.  The  note  for  ^3000  of 
the  6th  of  November,  1855,  was  clearly  usurious.  There  was 
paid  for  the  loan  and  forbearance  of  this  sum,  for  25  days,  ^9 
and  upwards,  or  a  little  more  than  14  per  cent  The  three 
notes  giv^Q  in  renewal  of  the  $3000,  namely,  one  of  $700  and 
two  of  $1000  each,  were  also  usurious.  The  two  transactions 
were  substantially  alike,  and  in  both  cases  the  holder  realized 
more  than  14  per  cent  for  the  loan.  (Seneoa  County  Bank  v. 
Sohermerhomy  1  Dento,  133.) 

II.  The  two  notes  of  $750  each,  which  formed  the  princi- 
pal part  of  the  consideration  of  the  bond  and  mortgage  in 
question,  having  been  given  in  renewal  of  the  above  mentioned* 
usurious  notes,  were  also  usurious,  and  rendered  the  security 
given  in  consideration  thereof,  void.  {Beed  v.  Smithy  9  Couh 
e»,  647.) 

III.  The  evidence  was  quite  clear  that  button  had  no  in- 
terest in  the  bond  and  mortgage.  The  declarations  of  Sut- 
ton, in  connection  with  the  other  circumstances  in  the  case, 
establish  it;  and  the  evidence  is  equally  satisfactory  that 
Graham  never  had  any  interest  in  the  notes,  but  that  they 
were  sued  for  the  benefit  of  Parshall  &  Westfall. 

IV.  But  whether  the  notes  had  been  transferred  to  Graham 
or  to  Sutton,  or  not,  that  circumstance  cannot  change  or  affect 
the  rights  of  the  plaintiff.  (1.)  The  notes,  being  usurious, 
were  void  in  the  hands  of  either  of  those  parties ;  and  they 
having  been  transferred  after  due,  the  holders  are  chargeable 
with  notice  of  every  defense  which  the  plaintiff  could  have 
made  against  Parshall  &  Westfiedl.    They  were  not  innocent 
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holden,  and  any  security  taken  by  them  for  the  notes  wonld 
he  jnst  as  invalid  as  if  taken  by  Parshall  &  WestfalL  (2.)  Par- 
shall  acted  thronghont  as  the  agent  and  attorney  of  Graham 
and  of  Sntton.  Parshall  had  notice  of  all  the  foots,  and  no- 
tice to  him  was  notice  to  his  principals.  (Story  on  Agency, 
§140.) 

0.  H,  Palmer^  for  the  defendants.  I.  The  notes  of  Au- 
gust 13th,  and  September  16th,  1856,  for  $750  each,  were 
not,  nor  was  either  of  them,  usurious.  If  the  action  was  by 
Parshall  &  Westfall  against  Price  upon  the  notes,  the  facts 
proved  would  not  sustain  the  defense  of  usury.  No  corrupt 
or  usurious  agreement  is  shown,  and  none  is  to  be  presumed^ 
By  the  testimony  of  Price,  it  appears 'that  he  was  indebted  in 
the  sum  of  $4000,  all  of  which  was  payable  in  Albany  at  the 
time  of  his  application  foe  discount  of  the  $3000  note,  dated 
6th  of  November,  1855.  The  application  for  this  discount 
was  between  the  1st  and  5th  of  November.  Only  $1000  of 
the  $4000  was  then  due.  Westfall  told  him  he  must  pay  the 
$1000  note  soon,  and  he  would  extend  the  others  22  days ; 
that  if  he  would  send  a  new  note  for  $3000,  payable  in  Al- 
bany, and  the  discount  and  exchange  on  the  $2000  to  mature 
6th  November,  and  on  the  $1000  note  to  mature  8th  Novem- 
ber, he  would  send  and  get  these  notes ;  that  Westfall  gave 
him  to  understand  he.  could  not  discount  notes  payable  at  the 
Lyons  Bank.  There  is  no  proof  of  any  agreement  whatever 
at  the  time  the  notes  were  discounted.  Price  attempts  to 
make  out  a  condition,  but  the  statement  is  altogether  loose 
and  vague.  (OuHis  v.  MaMen,  11  Paige,  15.  Lane  v.  Losee, 
2  Barb.  S.  O.  B.  56.)  The  case  nowhere  shows  that  it  was  made 
a  condition  of  the  discount  that  drafts  should  be  purchased. 
There  was  an  actual  indebtedness  which  Price  was  liable  to 
pay,  even  if  the  two  $750  notes  were  usurious.  There  being 
a  valid  indebtedness  at  the  time  the  $3000  note  was  discount- 
ed, the  most  Price  could  claim,  in  equity,  would  be  to  have 
whatever  usury  he  has  paid,  if  any,  under  subsequent  usurious 
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agreements,  applied  in  reduction  of  the  original  debt.    {Orane 
V,  Hvbhd,  7  Paige,  413.) 

II.  The  suit  being  bronght  by  Graham  upon  the  notes,  and 
issue  having  been  joined,  and  subsequently  settled,  the  amount 
paid  and  satisfied,  and  the  notes  surrendered  and  canceled, 
Price  is  for  ever^after  estopped  from  setting  up  a  defense  in 
respect  to  the  notes. 

T.  B.  Stbono,  J.  The  notes  of  the  plaintiff,  for  ^3000, 
one  due  the  6th  and  the  other  the  8th  of  November,  1855, 
which  were  renewed  the  6th  of  that  month,  were  payable  at 
the  Albany  City  Bank,  and  were  at  the  time  of  the  agreement 
for  their  renewal,  between  the  1st  and  the  5th  of  November, 
at  the  latter  bank  for  collection.  It  appears  by  the  complaint, 
that  when  the  agreement  for  renewal  was  made,  the  rate  of 
exchange  between  Lyons,  the  placa  of  business  of  the  Lyons 
Bank,  and  Albany,  was  one  half  of  one  per  cent  in  favor  of 
Albany.  Payment  of  the  notes  at  that  time,  at  the  place  spe- 
cified therein  for  payment,  would  have  secured  to  the  Lyons 
Bank  the  benefit  of  that  difference  of  exchange,  and  these 
notes  might  therefore  be  regarded  as  practically  worth  that 
difference  beyond  the  sums  payable  by  their  terms.  The  bank 
could  not  have  enforced  by  action  payment  of  the  notes  at 
Albany,' nor  recovered  any  thing  as  damages  for  not  paying 
them  there ;  but  nevertheless  it  was  lawful  to  make  them  pay- 
able at  that  place ;  in  the  ordinary  course  of  business  they 
would  be  paid  there  at  maturity ;  and  the  bank  might  deal 
with  the  plaintiff  in  respect  to  them  upon  the  assumption 
that  they  wpuld  be  paid  at  the  time  and  place  provided  for 
payment.  It  might  treat  them  as  equal  in  value  to  the 
amount  of  the  notes  at  Albany,  estimating  their  value  accord- 
ing to  their  terms.  No  objection  of  usury  in  thus  dealing 
with  the  notes  could  be  made,  as  they  were  actually  worth  so 
much  upon  the  assumption  mentioned.  Like  notes  providing 
for  the  payment  of  interest  upon  interest  to  accrue,  the  law 
would  not  compel  payment  at  Albany  in  the  one  case,  nor  of  the 
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interefit  upon  future  interoBt  in  the  other ;  but  in  neither  caae 
is  the  stipulation  to  do  so  iU^al,  and  in  each  the  parties  may 
▼oluntajrilj  pay  and  receive  payment  and  deal,  in  accordance 
-with  it>  But  it  is  unnecessary  to  discuss  the  subject  further 
on  principle,  as  it  is  fully  settled  by  authority  that  charges 
for  difference  of  exchange  between  different  points,  in  such 
cases,  are  lawful.  (MerriU  v,  Benton^  10  Wend.  116.  Will- 
iams V.  Hance^  7  Paige,  681.  The  Ontario  Bank  v.  Scher- 
merhom,  10  id.  109.  The  Cayuga  Co.  Bank  v.  Hunt,  2  Hill, 
636.  OUver  Lee  d  Co.' a  Bank  v.  WaZbridge,  19  New  York 
Bep.lM.) 

The  circumstance  that  the  notes  on  the  renewal  were  also 
to  be  payable  at  the  Albany  City  Bank,  even  if  it  was  the  in- 
tent of  the  parties  to  the  transaction  to  secure  to  the  Lyons 
Bank  more  than  legal  interest,  does  not  affect  the  law  of  the 
case.  It  was  lawful  to  exact  the  actual  difference  of  exchange 
on  the  amount  of  them,  whatever  was  the  intention  in  making 
the  exaction ;  and  requiring  the  notes  on  the  renewal  to  be 
.  payable  in  Albany,  although  the  rate  of  exchange  at  the  time 
was  in  &vor  of  that  city,  did  no.t  in  law  secure  to  the  bank 
any  pecuniary  benefit,  and  therefore  the  intent  of  the  require- 
ment was  immaterial.  That  the  rate  of  exchange  would  be 
the  same,  and  in  favor  of  the  same  place,  at  the  maturity  of 
the  notes,  as  when  they  were  made,  was  too  uncertain  to  be 
the  basis  of  a  legal  adjudication.  These  views  are  fully  sus- 
tained by  the  court  of  appeals  in  the  recent  case  of  Oliver 
Lee  <k Go's  Bank  v.  Walbridge,  above  cited. 

The  transaction  of  the  subsequent  renewal,  on  or  about  the 
5th  of  December,  was  of  the  same  legal  character  with  that 
already  considered ;  and  in  the  view  taken  of  the  case  the 
other  questions  raised  by  the  plaintiff  are  unimportant. 

It  follows  that  the  judgment  should  be  affirmed  with  costs. 

E.  Dabwin  Bmith,  J.  As  I  perceive  that  my  brethren  do 
not  agree  in  this  cause,  and  the  responsibility  of  deciding  it  is 
in  effect  necessarily  cast  upon  me,  I  have  deemed  it  my  duty, 
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considering  its  importance  in  point  of  principle,  to  look  into 
the  case  with  some  care,  and  to  express  my  own  yiews  in 
respect  to  the  questions  presented  for  our  consideration.  It 
seems  that  on  the  6th  of  November,  1855,  the  plaintiff  was 
indebted  to  the  Lyons  Bank  in  the  sum  of  ^4000,  upon  three 
promissory  notes,  payable  in  Albany,  of  which  one  for  $1000 
was  past  due  and  protested,  one  for  $2000  was  due  on  that 
day,  (the  6th,)  and  one  for  $1000  was  due  the  8th  of  the 
same  month.  On  that  dBj  the  plaintiff  gave  a  new  note  for 
$3000,  at  22  days,  payable  also  at  Albany,  to  renew  the  two 
last  mentioned  notes,  paid  the  discount  on  this  note  and  one 
half  of  one  per  cent  exchange  on  the  said  two  notes,  and  the 
same  were  ordered  back  from  Albany  by  the  bank,  and  deliv- 
ered up  to  the  plaintiff ;  the  notes  then  being  the  property  of 
the  bank,  and  having  been  sent  by  it  to  Albany  for  collection  and 
payment.  Here  was  a  discount  made  to  take  up  paper,  pay- 
able in  Albany,  then  held  by  the  Lyons  Bank,  and  in  addition 
to  the  discount  one  half  of  one  per  cent  was  exacted,  paid  and 
received  by  way  of  exchange,  making  $15  over  and  above  the 
legal  rate  of  interest.  This  $15  was  received  to  pay  the  ex- 
change on  the  two  notes  then  in  Albany,  becomiDg  due,  and 
this,  it  appears,  was  at  that  time  the  difference  of  exchange 
between  Lyons  and  Albany,  and  that  sum  would  be  requisite 
to  purchase  at  Lyons  a  draft  on  Albany  to  meet  these  notes. 
The  plaintiff  could  not  legally  have  been  required  to  pay  this 
exchange,  but  having  made  his  notes  payable  in  Albany,  he 
could  only  perform  his  contract  by  sending  the  money  there, 
by  draft  or  otherwise,  to  meet  such  paper.  In  the  absence  of 
any  statute  applicable  to  this  class  of  banks,  on  the  subject  of 
selling  drafts  to  pay  their  own  paper  payable  at  another  place, 
(International  Bank  v.  Bradley^  19  N.  T.  Rep.  245 ;  Leavitt 
V  Blatch/ordy  17  id.  521,)  I  do  not  see  why  the  Bank  of  Ly- 
ons might  not  sell  the  plaintiff  a  draft  on  Albany  for  $3000 
to  meet  his  note,  and  receive  from  him  the  usual  premium  on 
such  draft ;  and  if  this  be  so,  I  do  not  see  why  the  bank 
might  not  recei^  the  exchange  and  undertake  to  procure  the 
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notes  from  Albany  for  the  plaintiff;  and  this  was  really  what 
was  done,  on  this  occasion.  The  ^15  was  not  paid  or  received 
on  the  disoonnt  of  the  $3000  note,  and  its  payment  does  not  in 
any  way  affect  the  validity  of  this.no  te.  On  the  maturity  of  this 
$3000  ^ote  it  was  not  paid,  but  new  notes  were  discounted  at 
the  bank;  one  for  $700  at  15  days;  one  for  $1000  at  30  days ; 
and  one  other  for  $1000  at  45  days,  and  $300  paid  in  cash, 
and  the  discount  on  these  notes  was  paid,  together  with  ex- 
change on  the  $3000  note,  at  Albany  as  before.  These  notes 
were  subsequently  renewed,  and  the  exchange  paid,  and  the 
same  mode  of  proceeding  by  repeated  renewals  continued  till 
the  debt  was  reduced  to  the  two  notes  for  $750  embraced  in  the 
mortgage  in  controversy  in  this  aotion.  Through  the  processor 
these  various  renewals  the  ^  of  one  per  cent  on  the  amount  of 
these  notes  respectively  was. repeatedly  taken,  paid  and  re- 
ceived in  the  manner  aforesaid,  by  the  name  and  claim  of  eo^ 
chafige  between  Lyons 4md  Albany,  over  and  above  the*  legal 
rate  of  interest  In  this  way  the  bank  received,  and  the  plain- 
HSb  paid,  on  the  $3000  loaned  and  on  the  amount  of  the  debt 
remaining  unpaid,  at  all  times  over  14  per  cent  upon  the 
amount  of  the  loan,  for  the  period  of  about  nine  months.  This 
is  palpable  upon  the  face  of  the  transaction.  Upon  these 
feu^ts,  connected  with  the  testimony  of  the  plwitiffi  that  the 
several  discounts  of  the  notes  aforesaid  were  made  upon  the 
express  agreement  ox  condition,  imposed  by  the  bank,  that  the 
said  notes  should  thus  be  made  payable  in  Albaiiy,  I  should 
have  supposed  before^the  case  of  Oliver  Lee  dh  CoJb  Bank  v. 
Walbridgey  in  the  court  of  appeals,  (19  N.  Y.  JBep.  134,)  that 
this  was  a  plain  and  palpable  case  of  usury,  and  that  the  re- 
peated renewals  of  the  plaintiff's  paper  at  short  dates,  with 
the  payment  of  exchange  to  the  bank  at  Lyons  on  such  re- 
newak,  was  a  mere  contrivance  or  device  to  evade  the  statute 
and  secure  more  than  the  lawful  rate  of  interest  on  the  money 
loaned.  But  the  only  basis  for  the  allegation  of  usury  in 
the  transaction  would,  in  my  view,  consist  in  making  it  a 
ccmdltioii  of  such  discounts  that  the  paper  should  be  payable 
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in  Albany,  mih  the  intent  on  the  part  of  the  plaintiff  to  pay, 
and  of  the  bank  to  secore  and  receive,  the  difference  of  ex* 
change  between  Lyons  and  Albany.  If  the  case  were  stripped 
of  this  feature,  there  could  be  no  pretense  of  usury  in  the 
transaction.  But  if  the  original  contract  for  the  discount  of 
these  several  notes  so  payable  was  lawful  when  made,  and  not 
infected  with  usury  by  reason  of  any  such  condition  or  agree- 
m6nt*-Hmd  this  must  be  so  if  it  was  as  lawfiil  to  make  them 
payable  in  Albany  as  at  Lyons-— the  notes  could  not  become 
invalid  afterwards;  and  it  cannot  violate  the  law  to  pay  the 
paper  promptly,  at  maturity,  at  its  place  of  payment,  or  to 
furnish  iunds  to  the  bank  to  make  such  payment,  and  for  the 
bank  to  receive  the  same.  In  the  case  of  Olwer  Lee  d  Oo.'s 
Bank  v.  Walbridge,  (wpray)  it  is  expressly  held  that  it  is 
not  unlawful  for  a  bank  to  make  it  a  condition  of  a  discount 
that  the  paper  shall  be  payable  at  some  other  place  in  the  state, 
with  the  express  object,  view  and  intent  of  both  parties  to  se- 
cure to  the  lender  the  difference  of  exchange  between  the  two 
places,  over  and  above  1^^  interest.  Under  this  decision  all 
the  varibus  notes  given  by  the  plaintiff,  as  detailed  in  the 
evidence  in  this  case,  payable  at  Albany,  and  all  the  renewals 
thereof,  were  entirely  lawful  and  valid ;  each  renewal  being  a 
discount  of  new  and  valid  paper.  The  bank  was  of  course 
entitled  to  receive  payment  at  Albany  and  to  receive  the  ex- 
chaDge  or  difference  in  value  between  poney  at  Lyons  and 
money  at  Albany,  if  the  debtor  voluntarily  paid  it  at  Lyons 
instead  of  sending  the  money  to  Albany.  And  the  lawfulness 
of  the  transaction  cannot  depend  upon  the  time  the  paper  had 
to  run.  Some  of  this  paper  was  payable  in  15  days,  some  at 
22,  and  some  at  30.  The  shortness  of  the  paper  could  not 
affect  its  validity.  It  would,  on  the  15  day  paper,  enable  the 
lender,  it  is  true,  at  one  half  per  cent  exchange,  to  make  one 
per  cent  a  month  in  addition  to  legal  interest ;  but  according 
to  the  decision  in  the  case  of  Oliver  Lee  <k  Co.'s  Bank  v.  WcU^ 
bridge  this  is  entirely  lawful  According  to  that  decision,  the 
reoeipt  of  such  extra  amount  by  way  of  exchange,  over  and 
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above  legal  interest,  is  not  the  receipt  or  reservation  of  more 
than  seven  per  cent  interest  on  the  loan  and  forbearance  of 
money,  and  the  process  by  which  its  payment  is  secured  is  not, 
and  cannot  be  regarded,  a  device  or  contrivance  to  evade  the 
statute.  Under  this  decision,  which  is  of  course  binding  upon 
US  as  authority,  however  much  we  may  doubt  its  soundness, 
(and  I  am  by  no  means  convinced  of  its  correctness,)  I  can  see 
no  ground  upon  which  to  hold  that  the  mortgage  in  this  case 
is  usurious.  The  judgment  of  nonsuit,  therefore,  was  rightly 
rendered  by  the  referee,  and  the  judgment  should  be  affirmed. 

Johnson,  J.,  (dissenting.)  I  am  entirely  unable  to  see  why 
the  transaction  of  giving  the  ^3000  note  was  not  clearly  usuri-* 
ous.  It  was  given  in  renewal  of  former  notes,  about  to  teJl  due, 
and  was  in  substance  and  legal  effect  but  the  extension  of  the 
time  of  payment  of  a  pre-existing  indebtedness.  It  was  noth- 
ing more  nor  less  than  a  forbearance  of  the  day  of  payment 
twenty-two  days,  with  the  three  days  of  grace  to  be  added. 
The  notes  about  to  fSedl  due  were  i>ayable  at  the  Albany  City 
Bank,  and  as  a  condition  of  the  forbearance,  the  plaintiff  was 
required  to  make,  and  did  make,  the  new  note  payable  at  the 
same  place,  and  to  pay  the  l^al  discount,  and  one  half  of  one 
per  cent  in  addition,  which  was  called  the  exchange.  This 
was  repeated  upon  several  subsequent  renewals,  and  as  long  as 
the  renewal  notes  continued  to  be  made  payable  at  the  same 
bank.  At  some  of  thes^  renewals,  the  extension  of  time  was 
only  fifteen  days,  when  the  payment  of  one  half  of  one  per 
cent  called  exchange  would  be  at  the  rate  of  twelve  per  cent  a 
year  in  addition  to  the  legal  interest.  The  result  of  all  these 
renewals,  through  a  period  of  several  months,  was  to  give  the 
lender,  for  this  forbearance,  over  fourteen  per  cent  for  the  use 
of  his  money.  If  this  is  not  usury  the  statute  may  as  well  be 
repealed  at  once,  or  declared  inoperative  and  void  by  our 
courts.  The  case  caunot  fairly  be  distinguished  from  that  of 
The  Seneca  County  Bank  v.  Schermerhomy  (1  BeniOy  133.) 
That  was  the  case  of  the  renewal  of  a  note,  and  as  a  condition 
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of  the  extension,  the  borrower  Bold  to  the  lender  a  draft  at  par, 
which  was  worth  one  half  of  one  per  cent  premium.  The  cor- 
rectness of  that  decision  has  never,  that  I  am  aware  of,  been 
questioned,  and  it  seems  to  me  to  apply  with  full  force  to  the 
renewal  notes  from  which  the  mortgage  in  question  sprung. 
It  was  said  upon  the  argument,  that  a  note  given  in  renewal 
of  another  note  is  an  independent  transaction,  and  not  an  ex- 
tension, or  forbearance  of  the  day  of  payment  But  this,  as 
was  said  by  Bronson,  justice,  in  the  case  last  cited,  '^  involves 
a  distinction  which  I  cannot  see,  and  which  I  think  none  but 
a  usurer  can  comprehend.^'  And  unless  I  have  entirely  mis- 
apprehended the  true  character  of  this  transaction,  it  would 
puzzle  an  individual  of  that  character  even,  however  skillful 
and  astute  in  financial  matters,  to  explain  to  the  satisfaction 
of  one  of  only  conmion  understanding,  how  there  could  be 
such  a  thing  as  a  difference  in  exchange  between  two  sums  of 
money,  or  two  obligations,  payable  at  the  same  place,  as  were 
these  several  notes.  There  can  be  no  such  thing  in  fact,  and 
I  think  nothing  of  the  kind  exists  in  conmiercial  usage,  and 
calliDg  it  by  that  name  is  but  a  stale  and  transparent  pre- 
tense, for  an  unlawful  exaction.  It  is  a  common  device,  in 
such  transitions,  to  endeavor  to  hide  an  unlawful  exaction, 
under  some  fair  and  harmless  name.  I  cannot  agree  with  my 
brethren  in  the  opinion  that  this  case  falls  within  the  principle 
established  by  the  court  of  appeals  in  Oliver  Lee  &  Co 'a  Batik 
V.  Wcdbridgey  (19  N,  Y.  Rep.  134 ;)  and  feel  constrained  to 
protest  against  such  an  application  of  the  rule  there  laid  down. 
That  case,  as  I  understand  it,  was  determined  upon  the  ground 
that  by  the  law  of  the  contract,  where  the  lender  only  required 
the  borrower  to  pay  the  amount  loaned  to  his  agent,  at  any 
other  place  within  the  state  than  that  where  the  loan  was 
made,  with  legal  interest,  nothing  but  l^al  interest  was  em- 
braced in  the  stipulation,  and  usury  could  not  be  predicated 
upon  it,  although  the  sum  paid  might  be  worth  something 
more  at  the  place  of  payment,  to  parties  residing  at  the  place 
where  the  loan  was  made. 
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As  a  tender  or  payment  of  the  precise  snm  agreed  npon^ 
with  legal  interest^  by  the  borrower  to  the  lendor,  wherever  he 
might  be  found,  in  coin,  would  discharge  the  obligation  the 
moment  it  became  dne,  and  nothing  more  could  be  recovered 
should  the  entire  contract  be  enforced  by  action,  it  was  held 
that  there  could  exist  no  usurious  element  in  such  an  agree- 
ment It  seems  to  have  been  considered  by  the  court  that  any 
premium,  or  rate  of  exchange,  existing  in  favor  of  one  point, 
within  this  state,  against  another,  at  the  period  of  the  making 
and  defivery  of  a  time  note,  although  such  note  might  be 
made,  and  accepted,  with  a  view  and  for  the  express  purpose 
of  securing  this  difference  to  the  letder  at  the  day  of  payment, 
yet  such  anticipated  profit  was  so  speculative  and  unreal  in 
its  character,  and  the  course  of  exchange  so  uncertain  in  re- 
spect to  its  continuance  in  that  direction,  for  any  length  of 
time  in  future,  that  the  arrangement  could  not,  legally  speak- 
ing, be  regarded  as  securing  such  premium  to  the  lender,  or 
any  profit  whatever  beyond  l^al  interest,  irrespective,  wholly, 
of  the  statute. 

This  is  precisely  what  was  decided  by  a  majority  of  this 
court  in  Ouyler  v.  Sanford,  (13  Barb.  339,)  and  which  decis- 
ion ha«  ever  since  been  followed  in  this  district. 

This  must  now  be  regarded  by  the  profession,  and  by  the 
courts,  in  this  state  at  least,  as  a  settled  and  sound  l^al  prop- 
osition, although  we  may  still  expect  practical  bankers  and 
dealers  in  exchange  to  reason  differently,  and  under  the  shield 
of  this  rule,  to  continue  to  accumulate  large  and  substantial 
gains  and  profits,  beyond  the  legal  rate  of  interest,  by  prac- 
ticing upon  a  theory  directly  opposite.  But  this  is  no  such 
case.  No  room  was  left  in  the  arrangement  in  this  case,  for 
the  operation  of  any  contingency,  to  defeat  anticipated  profits. 
The  legal  myth,  or  fiction,  of  the  rate,  or  premium  of  exchange, 
as  it  seems  to  be  regarded,  when  resting  in  expectation  only, 
was  here  reduced  to  the  palpable  and  unmistakeable  reality  of 
a  cash  payment,  exacted  and  handed  over  in  advance,  and  as 
a  condition  precedent  to  the  forbearance.    If  this  is  not  usury, 
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I  can  scarcely  conceive  of  a  case  that  would  be.  In  this  respect 
the  case  at  bar  differs  essentially,  and  radicaUy,  as  I  conceive, 
from  the  iwo  cases  above  referred  to.  Had  the  plaintiff,  in  the 
case  of  the  Oliver  Lee  &  Go's  Bank  v.  WaXbridge^  required  not 
only  that  the  note  should  be  made  payable  in  New  York,  but 
that  in  addition  to  advancing  the  legal  discount,  the  borrower 
should  also,  as  a  condition  of  the  loan,  pay  in  advance  the 
half  per  cent  premium  of  exchange  which  was  expected  to  ac- 
crue to  the  lender's  benefit  at  the  maturity  of  the  note,  the 
case  would  have  been  precisely  analogous  to  the  renewal  notes 
in  question.  In  such  a  case,  it  seems  impossible  that  the  court 
of  last  resort  could  decide  as  they  did  in  the  case  cited.  In- 
deed the  whole  reasoning  of  the  court,  in  that  case,  would 
inevitably  lead  to  a  conclusion  just  the  reverse,  in  the  case 
supposed.  It  is  not  pretended  by  my  brethren  but  that  the 
strong  and  controlling  tendency  of  the  evidence,  before  the 
referee,  when  the  plaintiff  rested  hi3  case,  was  to  prove  that 
the  mortgage  in  question,  although  made  to  the  defendant 
Sutton,  was  the  direct  ofispring  of  these  notes.  They  rest 
iheir  decision  exclusively,  as  I  understand  them,  upon  the 
authority  of  the  decision  referred  to  in  the  court  of  appeals. 
As  that  case,  in  my  judgment,  does  not  control,  or  in  any 
respect  affect  this,  I  am  of  the  opinion  that,  the  judgment 
should  be  reversed,  and  a  new  trial  ordered. 

Judgment  affirmed. 

[MoNBOi  OsNBBAji  TiBK,  September  5,  1869.    T,  R.  Strcng,  SmiUh  and 
Johnaon,  Justices.] 
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No  action  wonld  lie,  at  common  law,  in  this  court,  against  a  corporation 
created  by  the  laws  of  this  state,  for  causing  the  death  of  an  indivldnal  in 
another  state  or  conntry,  by  the  negligence  and  nnskillfol  conduct  of  its 
agesis  and  servants,  even  if  the  death  occnrred  in  this  state. 

Nor  will  SQch  an  action  lie,  since  the  passage  of  the  acts  of  the  legislature,  of 
1847  and  1849,  giving  a  right  of  action  to  the  next  of  ](in  of  persons  killed 
by  the  wrongful  act,  default  or  neglect  of  another ;  in  the  absence  of  any 
dause  in  the  defendant's  charter  subjecting  the  corpomtion  to  the  operation 
of  thoae  acts,  as  a  part  of  the  condition  of  its  being. 

Those  statutes  are  purely  local,  and  limited  to  the  sovereignty  and  dominion 
of  the  state ;  and  they  only  apply  when  the  subject  matter  of  the  action 
arose  within  the  state. 

Where  a  complaint  alleged  thai  on  dMi.,  at  the  city  of  New  York,  tor  a  reason- 
able compensation  paid  by  B.,  the  plahitifif 's  intestate,  the  defendant,  a 
corporaticm  chartered  by  the  laws  of  New  York,  agreed  to  convey  B.  over 
its  rail  road  from  Aspinwall  to  Panama,  in  New  Grenada ;  that  the  defend- 
ant subsequently  received  B.,  on  its  rail  road,  at  A. ;  and  its  servants  and 
agents  so  negligently  and  unskillf nlly  conducted  themselves  in  the  manage- 
ment <^  the  said  rail  road  that  through  such  negligence  B.  was  killed  while 
a  passenger  in  one  of  the  defendant's  cars ;  StUd,  on  demurrer,  that  the 
action  would  not  lie,  it  not  being  founded  upon  the  contract,  but  upon  a 
tort,  committed  in  another  country,  the  right  of  action  fbr  which  did  not 
survive,  and  for  which  the  court  had  no  Jurisdiction  under  the  acts  of  1847 
and  1849. 

The  cause  of  action  under  the  acts  of  1847  and  1849  is  a  new  and  original  one, 
given  by,  and  depending  wholly  upon,  the  statute. 

APPEAL  from  a  judgment  entered  at  a  Bpecial  term,  on  de- 
mnrrer  to  the  complaint.  The  action  was  brought  by 
the  plaintiff  as  administratrix  of  Bartholomew  Crowley  de- 
ceased. The  complaint  set  forth  the  plaintiff's  appointment 
as  such  administratrix,  by  the  surrogate  having  jurisdiction, 
and  alleged  that  the  defendant  was  a  corporal^ion  created  by 
act  of  the  legislature  of  the  state  of  New  York,  passed  April 
7, 1849,  entitled  an  act  to  incorporate  the  Panama  Bail  Boad 
Company,  and  at  the  times  hereinafter  mentioned,  being  such 
corporation,  was  proprietor  of  a  certain  rail  road  known  and 
designated  as  the  Panama  rail  road,  in  the  republic  of  New 
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Grenada/ and  engaged  in  transporting  passengers  thereon  for 
hire  as  a  common  carrier.  That  on  or  aboat  the  24th  day  of 
April,  1856,  at  the  city  of  New  York,  for  a  reasonable  com- 
pensation paid  to  the  defendant  by  the  said  Bartholomew 
Crowley,  the  defendant  agreed  to  carry  the  said  Bartholomew 
over  their  said  rail  road  from  Afpinwall  to  Panama,  when  he 
the  said  Bartholomew  should  thereafter  arrive  at  Aspinwall, 
in  the  steamer  then  next  ensuing ;  and  that  immediately  after 
the  arrival  of  the  said  steamer,  to  wit,  on  the  6th  day  of  May, 
1856,  at  Aspinwall  aforesaid,  the  defendant  received  the  said 
Bartholomew  into  one  of  its  passenger  cars  for  the  purpose  of 
carrying  him  therein  as  a  passenger  from  Aspinwall  to  the 
city  of  Panama,  in  the  republic  of  New  Grenada  aforesaid.' 
That  the  servants  and  agents  of  the  defendant  so  negligently 
and  unskillfuUy  conducted  themselves  in  the  management  of 
the  aforesaid  rail  road,  and  of  the  said  train  of  cars,  into  one  of 
which  the  said  Bartholomew  had  been  received  as  a  passenger, 
that  through  and  by  reason  of  the  negligence  and  unskillful- 
ness  of  the  defendant's  said  servants  and  agents  in  conducting 
the  aforesaid  train  of  cars,  in  one  of  which  the  said  Bartholo*- 
mew  had  been  received,  and  then  was  a  passenger  to  be  con* 
veyed  as  aforesaid,  and  through  the  negligent  and  unskillful 
conduct  of  the  defendant's  servants  and  agents  in  the  manage- 
ment of  the  road,  the  said  Bartholomew  then  and  there  lost 
his  life.  That  by  reason  thereof,  the  plainti£f,  the  widow  of 
the  said  deceased,  and  his  next  of  kin,  had  suffered  damage 
to  the  amount  of  $5000 ;  wherefore  the  plaintiff,  as  such  ad» 
ministratrix,  asked  judgment  for  $5000  against  the  defend- 
'ant,  with  costs. 

To  this  complaint  the  defendant  demurred,  because  it  ap^ 
peared  upon  the  face  thereof.  Firstly.  That  the  court  had  no 
jurisdiction  of  the  subject  of  the  action.  Secondly.  That  the 
complaint  did  not  state  facts  sufficient  to  constitute  a  cause 
of  action  against  the  defendant  And  the  defendant  stated, 
as  the  grounds  of  objection  to  the  complaint,  and  of  their  de- 
murrer, as  follows :  That  it  appears  upon  the  face  of  the 
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complaint,  that  tlie  death  of  the  said  Bartholomew  Crowley 
was  caused  by  the  wrongful  act,  neglect  or  default  of  the  de- 
fendants, on  the  Isthmus  of  Panama,  in  the  Bepublic  of  New 
Grenada,  and  out  of  the  state  and  jurisdiction  of  New  York; 
and  that  no  statute  or  law  is  in  force  in  the  state  of  New 
York  which  gives  to  the  plaintiff,  against  the  defendants,  any 
right  of  action,  by  reason  of  any  thing  alleged  in  said  com- 
;plaint. 

The  court  at  special  term  overruled  the  demurrer,  and  or- 
dered judgment  for  the  plaititiff ;  and  the  defendant  appealed. 

D.  B.  Eatoftf  for  the  appellant.  There  is  no  allegation  in 
the  complaint  as  to  the  law  relative  to  common  carriers,  in 
force  in  New  Grenada }  and  it  is  therefore  evident  that  the  de- 
fendant cannot  be  held  liable  in  the  action  under  any  other 
law  than  that  in  force  in  New  York. 

L  Prior  to  the  New  York  statutes  of  1847  (Laws  of  1847, 
p.  575,  cA.  430,)  and  1849,  {Laws  qf  1849 y  p.  388,  ch.  256,) 
giving  an  action  to  the  next  of  kin  &c.  of  persons  killed  by 
negligence,  under  certain  circumstances  stated  in  those  acts, 
the  next  of  kin  or  personal  representatives  had  not  any  right 
of  action  against  those  who  should,  by  negligence,  cause  the 
death  of  a  human  being.  No  such  right  of  action  is  recog- 
nized by  the  common  law  or  by  the  laws  of  New  York.  Actio 
personcdis  moritur  cumpersonay  &c.  {Broom*  s  Leg.  Max. 
558.  GliiU'ifs  PI  68,  69.  Statute  9  and  10  Vict,  ch.  93, 
p.  531.  Cory  dc.  v.  2%e  Berkshire  B.  B.  Co.^  1  Cush.  Bep.  475. 
Pctck  V.  The  Mayor  dkcy  3  Comst.  493,  disapproving  20 
Wend.  210.  Huggins  v.  Butcher^  1  Browrdow,  205.  Safford 
V.  Drewy  12  N.  T.  Leg.  Ohserv.  May,  1854,  p.  150.  Worley 
V.  Oinctnnatiy  Hamilton  and  Dayton  B.  B.  Cb.,  1  Bandy's 
Ohio  Sep.  481.     Oamphdl  v,  BogerSy  2  id.) 

II.  The  complaint  is  founded  solely  and  specifically  on  the 
New  York  statutes,  and  damage  is  claimed  under  those  stat- 
utes. It  is  therefore  necessarily  claimed  by  thq  plaintiff  that 
an  act  of  the  legislature  of  New  York,  creating  a  new  right 
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of  action^  and  giving  damages  for  causes  that  before  the  stat- 
ute were  without  responsibility  for  damages^  extends  to  eveiy 
part  of  the  worlds  and  binds  citizens  of  New  York  wherever 
they  may,  through  negligence,  cause  the  death  of  a  human 
being.  If  such  be  the  rule  of  law,  then  every  other  act  of  the 
legislature  of  New  York  relating  to  negligence,  and  one  man's 
responsibility  to  another  for  any  careless  conduct,  will  also 
apply  and  be  of  binding  obligation  in  every  other  part  of  the 
world.  And,  as  a  further  consequence,  it  must  follow  that 
every  similar  act  of  the  l^slative  bodies  of  all  other  countries 
will,  at  least  as  to  those  resident  therein,  apply  and  be  of  full 
force  in  the  state  of  New  York.  The  conflict  and  confusion 
of  rights  and  duties  that  such  a  rule  of  law  would  give  rise  to 
are  apparent. 

The  appellants  claim  that  it  is  the  well  settled  law  that  stalt- 
utes  like  those  in  question,  r^ulating  personal  conduct  and 
responsibility,  are  exclusively  interterritorial  in  their  applica- 
tion, and  that  no  action  can  be  maintained  upon  them,  unless 
the  act  complained  of  took  place  within  the  state  which  enacted 
them.  They  have  no  more  extra  territorial  effect  than  the 
license  law,  or  the  general  rail  road  law,  or  the  laws  relating 
to  canals  and  roads.  Will  it  be  pretended  that  a  rail  road 
built  and  operated  by  citizens  of  New  York,  in  Michigan  or 
Oregon  or  Bussia,  must  be  constructed  and  operated  accord- 
ing to  the  provisions  of  the  general  rail  road  act  of  1850  ?. 
(Lawsyp.  211.)  Would  sections  27  and  30,  37  and  38  of 
that  act  so  apply  ?  Would  the  New  York  court  enforce  sec- 
tions 39,  41,  42,  43  and  44,  where  the  road  was  situated  in  a 
foreign  state  ?  Can  the  courts  of  New  York  punish  the  per- 
sons guilty  of  the  negligent  acts  complained  of  in  this  suit, 
under  the  2d  section  of  the  act  of  1849  ?  (See  Latoa  of  1849, 
cA.  256,  p.  389.)  It  is  admitted  that  certain  trespasses  and 
offenses  are  transitory,  but  they  are  only  such  as  are  a  viola- 
tion of  absolute  rights,  recognized  and  protected  by  the  com- 
mon law,  and  which  exist  and  were  protected  prior  to  any 
statute.    Our  courts,  therefore,  in  absence  of  any  proof  to  the 
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contrary,  may  presume  those  right€  to  exist  and  to  be  pro- 
tected by  law  every  where,  nntil  the  contrary  is  proved.  Bat 
when  a  right  arises  from  a  statute,  in  New  York,  the  theory 
Cff  the  presumption  referred  to  would  require  the  courts  to 
presume  that  such  right  did  not  exist  elsewhere,  unless  a  stat- 
ute is  proved  there. 

It  is  admitted  that  acts  relating  to  the  status  of  a  person 
in  one  state  will  be  r^arded  as  of  force  in  another;  as  whether 
he  be  a  husband  or  wife  executor,  guardian,  &c.  It  is  also  ad- 
mitted that  a  contract  valid  in  the  state  where  made,  is,  as  a 
general  rule,  held  valid  every  where.  But  these  are  very 
di£ferent  cases  from  the  one  under  discussion ;  and  the  cases 
last  put  arise  upon  common  law  rules  and  rights.  The  case 
under  discussion  involves  the  question  whether  a  new  rule  of 
liability  as  to  tortSy  enacted  in  and  for  Kew  York,  extends  to 
Kew  Yorkers  every  where,  and  places  them,  in  all  the  regions 
of  the  globe,  under  liabilities,  as  to  whatever  business  they 
undertake,  which  do  not  attach  to  people  of  other  states,  nor 
arise  under  the  general  principle  of  the  common  or  public  law. 

If  it  be  said  that  the  defendant  is  a  New  York  corporation, 
and  subject  to  New  York  laws,  we  say  it  is  to  be  treated  as 
any  citizen  of  New  York  would  be  treated,  if  he,  residing  in 
this  state,  owned  a  rail  road  in  New  Grenada  or  Bussia.  The 
&ct  that  the  defendant  is  a  corporation,  makes  no  difference 
,  88  to  the  construction  of  this  statute.  Any  private  individual 
might  be  substituted  as  defendant,  or  may  purchase  the  d^ 
fendanf  s  road.  It  does  not  appear  that  the  plaintiff  was  a 
citizen  of  New  York  at  the  time  of  taking  passage  or  receiv- 
ing the  injury ;  and  if  it  did,  it  cannot  be  maintained  that 
New  Yorkers  can  daim  a  different  construction  of  this  stat- 
ute in  a  foreign  country,  from  what  may  be  claimed  by  a  citi- 
zen of  New  Jersey,  who  was  a  passenger  on  the  same  train 
and  injured  at  the  same  time. 

It  cannot  be  held  that  the  fact  (if  conceded)  that  the  con- 
tract of  carriage  was  made  in  New  York,  must  decide  the 
oonstraction  of  the  statute ;  for  (1.)  The  action  is  not  in  fact 
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fonnded  on  contract  at  alL  (2.)  No  action,  under  or  upon 
the  statute,  can  be  founded  on  contract,  for  the  statute  is  not 
one  purporting  to  give  a  right  or  remedy  under  a  contract, 
but  gives  damages  for  a  tort  only.  The  section  ahready  re- 
ferred to,  (Laws  of  1849,  j:>.  389,  §  2,)  makes  the  parties  who 
are  guilty  of  the  negligence  (tort)  referred  to,  liable  to  be  in- 
dicted. It  is  absurd,  therefore,  to  r^ard  the  statute  as  re- 
lating to  contracts.  (3.)  But  even  if  it  could  be  said  that 
the  statute  was  one  giving  a  remedy  for  a  violation  of  a  con- 
tract, we  say  the  contract  would  be  one  (on  the  plaintiff's 
theory)  made  in  New  York,  but  to  be  executed  in  a  foreign 
country;  and  the  rule  is  universal  that  a  contract  is  to  be  con- 
strued in  reference  to  the  law  of  thejp2ace  where  U  ia  to  be 
executed.  It  cannot  be,  and  is  not  pretended,  that  by  the  laws 
of  New  Grenada^  there  was  any  liability  for  damages  for  the 
acts  complained  of.  The  general  principles  here  maintained 
are  illustrated  in  a  great  variety  of  forms  in  the  following 
text  books  and  dedsions :  (Poison's  Law  of  Nations^  62  Eng, 
Law  Lib.,  N.  S.^  23.  FhiU.  on  International  Law,  67  Law 
Lib.,  N.  S.,  356.  Story  on  Oonfl.  of  Laws,  §§  7,  8,  18,  20, 
29,  31  mnd  539,  54D,  621.  Hoyt  v.  Thompson,  1  Seld.  320, 
340.  Scoville  v.  Canfield,  14  John.  338.  Sunt  v.  The  Town 
of  Pownal,  9  Verm.  ^e^.  411,  417.  Sedgwick  on  Stat.  69, 
70.  Bank  of  Augusta  v.  Uarle,  13  Feters,  519.  People  v. 
Adams,  3  Denio,  190.  S.  C,  1  Comstock,  173.  People 
V.  Bathbun,  21  Wend.  509,  Blanchard  v.  Bussell,  15  Mass. 
Bep.  14  State  v.  Knight,  1  Taylor's  T  B.  65.  Inhab.  of 
W.  Cambridge  v.  Inhab.  of  Lexington,  1  Pick.  506.  Pic^ 
ering  v.  Fisk,  6  Verm.  Bep.  102.  CommonwecUth  v.  Clary, 
8  Mass.  Bep.  72.  1  Eq.  Gas.  Abr.  288.  FerreU  v.  BarOett, 
21  Verm.  Bep.  184^  189.  Holman  v.  Johnson,  1  Cowp.  341. 
VandeTvemt€T,eafr,  ike.  v.  Nefw  York  and  New  Haven  B.  B. 
Co.,  27  Barb.  244  Beach  v.  Bay  State  Co.,  Id.  248.  Indi- 
ana V.  Johns,  5  Ohio  Bep.  217.  The  Antelope,  10  Wheaton, 
66,  223.  Champion  v.  Janitzen,  16  Ohio  Bep.  91.  Goodr- 
seU  V.  St.  Louis,  16  id  178.    CampeU  dc.  v.  Bogers,  2  Sa^^ 
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dg's  B^.  of  the  superior  court  of  OinoiAncstiy  1856 ;  aUo  re^ 
ported  in  vol  9  Law  JBeporter,  p.  329.) 

B.  A.  WHson,  for  the  reBpondent.  I.  The  defendant  in 
this  action  ia  an  artificial  person,  created  by  an  act  of  the 
legialatuie  of  the  state  of  New  York,  passed  April  7, 1849, 
and  the  contract  for  carrying  the  deceased  was  made  and  en- 
tered into  at  the  city  of  New  York.  The  conrt  has  therefore 
jnrisdiction  of  the  person  of  the  defendant  and  of  the  subject 
matter  of  the  action.  The  administratrix  ^^most  be  at  lib- 
erty to  allege  the  same  cause  of  action  that  the  party  injured 
(if  not  killed)  could  have  alledged ;  the  death  certainly  not 
changing  the  cause  of  action  from  contract  to  tort/'  (Optn- 
ion  of  Gould  J.  in  Doedb  v.  WiawaU^  15  How.  128.  See  also 
Beach  v.  Bay  State  Steamboat  Oo.y  16  id  1 ;  23  Penn.  St. 
Bep.  528,  530,  and  cases  cited.) 

n.  The  contract  was  to  carry  the  deceased  across  a  small 
portion  of  a  foreign  country — an  isthmus  crossed  by  an  Amer- 
ican mail  route — and  by  the  ordinary  route  of  travel  between 
one  portion  of  the  United  States  and  another.  The  fair  pre- 
sumption is  that  the  deceased  was  a  citizen  of  the  United 
States,  passing  from  one  portion  of  his  own  country  to  another 
portion  of  the  same ;  and  no  evidence  appearing  to  the  con- 
trary, a  citizen  of  New  York,  where  the  contract  for  passage 
was  made.  The  Uxfori^  which  is  the  loci  contractus,  must, 
under  the  drcmnstances,^  determine  the  liability  of  the  de- 
fendant. 

in.  The  Isthmus  of  Panama  is,  for  transit  and  certain 
other  purposes,  quasi  United  States  territory.  The  United 
States,  by  treaty,  are  authorized  to  transport  troopi^,  mails 
and  stores  across  it,  and  to  protect  the  same  in  transit  Pas- 
sengers too,  in  crossing,  are  exempt  from  duties,  custom-house 
examinations  and  passport  regulations,  and  are  under  the  pro- 
tection of  their  own  government  For  purposes  of  this  suit  it 
might  well  be  held  to  be  United  States  territory ;  and  the 
lex  lad  contractus,  which  deceased  carried  with  him,  entitles 
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the  plaintifF  to  the  remedy  allowed  hj  the  laws  of  New  York, 
at  least  until  he  fell  tinder  some  other  jurisdiction. 

By  the  Oowrty  E.  Daewik  Smith,  J.  The  defendant  is  a 
corporation,  created  by  the  laws  of  this  state,  and  mnst  be 
deemed  a  resident  of  this  state.  (13  Peiera^  519 ;  and  14  id. 
129.  2  Howard^s  U.  8.  Bep.  499.)  This  court  must,  there- 
fore, have  jurisdiction  of  the  person  of  the  defendant,  in  the 
same  manner,  and  to  the  same  effect,  as  over  natural  persons 
resident  within  this  state.  But  jurisdiction  of  the  person  of 
the  defendants  does  not  include  jurisdiction  of  the  subject 
matter  of  the  action.  And  appearance  waives  nothing,  for 
section  144  of  the  code  expressly  gives  the  right  to  demur  to 
the  jurisdiction  of  the  court  in  respect  to  the  subject  matter 
of  the  action,  as  well  as  of  the  person.  And  this  is  the  ques^ 
tion  particularly  raised  upon  this  demurrer.  The  cause  of 
action  in  the  complaint,  so  far  as  it  depends  upon  the  killing 
of  the  intestate,  did  not  arise  within  this  state,  but  arose  on 
the  rail  road  of  the  defendants,  between  Aspinwall  and  the 
city  of  Panama,  in  the  Bepublic  of  New  G-renada,  where  it  is 
allied  the  husband  of  the  plaintiff  was  killed,  by  the  negli* 
gence  and  unskillful  conduct  of  the  agents  and  servants  of  the 
defendants.  Clearly,  no  action  at  common  law  would  lie  for 
the  cause  stated  in  this  complaint,  even  if  the  death  had  oc- 
curred in  this  state.  {Quin  v.  Moore,  15  N.  T.  Bep,  436.  9 
Cranch,  480.  Grem  v.  Hudson  Biver  B.  B.  Co.,  28  Barb. 
13.  21  id.  245.)  The  right,  therefore,  to  maintain  this  ac- 
tion, depends  upon  the  question  whether  the  acts  of  the  le- 
gislature of  this  state,  of  1847  and  1849,  (Sees.  Laws  of  1847, 
p.  575 ;  Id.  of  1849,  p.  388,)  giving  a  right  of  action  to  the 
next  of  kin  of  persons  killed  by  '^  the  wrongful  act,  neglect  or 
default  of  another,"  applies  to  the  case.  If  the  defendants 
were  a  foreign  corporation  the  case  would  be  precisely  identi- 
cal with  the  cases  of  Vanderventer  v.  The  New  York  and 
New  Haven  B.  B.  Co.,  (27  Barb.  244,)  and  Beach  v.  The 
Bay  State  Company,  (id.  248,)  in  which  Justices  Peabody 
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and  Gierke,  at  special  term,  came  to  opposite  concliudonB. 
The  general  proposition  is  nndoubted  and  indisputable,  that 
the  statutes  of  one  state  have  no  force,  ex  proprio  vigore^  be- 
yond the  territorial  limits  of  the  state.  This  is  too  obvioas 
far  discussion.  But  the  courts  in  all  civilized  states  do,  more 
or  less,  take  cognizance  of  causes  of  action  arising  in  other 
states  and  countries,  in  respect  to  persons  within  their  juris- 
diction. This  is  universally  done  in  all  civilized  countries, 
and  especially  where  the  common  law  prevails  in  respect  to 
personal  rights  of  action,  so  far  as  they  are  transitory.  That 
the  acts  of  1847  and  1849  cannot  affect  foreign  corpora- 
tions, or  .citizens  or  residents  of  other  states,  and  give  rights 
of  action  against  them  enforceable  in  our  courts,  for  acts  done 
in  other  states  and  countries,  is,  I  think,  quite  conclusively 
shown  in  the  opinion  of  Justice  Peabody,  in  the  case  of  Van- 
dervetUer  v.  The  New  York  and  New  Haven  B.  B.  Co.y  {m- 
pra^  in  which  I  fully  concur.  But  the  question  remains, 
may  not  these  acts  apply,  as  between  citizens  of  this  state, 
where  the  n^lect  or  wrongful  act  causing  the  death  took 
place  in  another  state  or  country.  The  question,  in  this  as- 
pect of  it,  is  precisely  the  same  as  if  one  citizen  of  this  state, 
by  some  neglect,  or  default,  or  wrongful  act,  killed  another 
citizen,  in  a  foreign  state  or  country.  Whatever  civil  right 
of  action  by  the  law  of  the  place  attached  to,  or  was  given  by, 
or  arose  from  the  act  of  killing  in  such  case,  would  doubtless 
be  transitOTy  and  follow  the  person,  and  might  be  enforced  in 
this  state.  But  if  the  law  of  the  place  gave  no  civil  right  of 
action  for  such  cause,  none  of  course  would  exist  any  where 
else  at  the  time ;  and  if  the  party  causing  the  death  never  re- 
turned to  this  state,  he  could  not,  obviously,  in  any  way  be 
amenable  to  its  law,  or  be  subject  to  any  liability  under  or  by 
virtue  of  the  same.  Would  his  return  to  this  state,  ipso  fac- 
to, subject  him  to  an  action  under  our  statute  ?  I  think  not. 
In  Beach  v.  The  Bay  State  Company,  {supra,)  Judge  Gierke 
says :  ''  It  cannot  be  doubted  that  any  one  state  or  nation 
has  the  right  to  give  to  its  citizens  redress  for  personal  inju- 
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ries  committed  without  as  well  as  toUhin  its  territorial  limits. 
This  is  \indoubtedly  so^  within  the  scope  of  civil  actions  for 
the  enforcement  of  all  those  rights  of  action  which  follow  the 
person.  Bnt  is  it  true  beyond  this  limit  ?  Can  one  of  oar 
state  governments,  by  its  legislation,  follow  the  citizen  out  of 
its  territory,  so  as  to  confer  jurisdiction  on  onr  courts  to  take 
cognizance  of  his  acts,  and  give  redress  to  or  against  him,  for 
extra-territorial  wrongs  ?"  The  learned  judge  also  says  :  ''  I 
can  see  no  reason  to  infer  that  the  legislature  intended  to  con« 
fine  the  operation  of  these  acts,  (the  acts  of  1847  and  1849,) 
in  their  remedial  features,  to  injuries  committed  within  the 
territorial  limits  of  this  state/'  But,  on  the  other  liand,  is 
there  any  goxmd  to  infer  that  the  legislature  intended  to  ea>* 
tend  the  operation  of  these  acts  beyond  the  limits  of  this  state, 
or  designed  to  apply  them  to  persons  residing  in  other  states, 
artificial  or  natural,  or  citizens  of  this  state  residing  tempo* 
rarily  abroad,  so  as  to  give  a  remedy  against  them,  for  inju- 
ries committed  out  of  the  state  ?^  If  the  state  can  do  so,  I 
>  can  see  no  evidence  of  any  iatent  on  the  part  of  the  legisla- 
ture to  give  these  acts  such  an  extra  territorial  force.  The 
purpose  of  the  legislature,  in  such  cases,  should  be  very  ex- 
plicitly declared,  if  such  were  the  intent  of  an  act.  But  .if 
these  acts  follow  the  citizen  out  of  the  state,  so  as  to  give  a 
right  of  action  enforceable  against  any  pprson  or  coq)oration 
of  which  the  courts  can  get  jurisdiction,  for  wrongs  done  out 
of  the  state,  then  the  acts  of  any  other  state  or  legislature 
may,  upon  the  same  principle,  operate  throughout  the  union, 
or  throughout  the  civilized  world,  as  valid  laws,  so  far  as  to 
give  a  right  of  action  whenever  jurisdiction  of  the  person  could 
be  obtained.  An  act  of  the  legislature  of  this  state  would 
thus  practically  become  universal  public  law.  I  think  this 
cannot  be  the  intent  or  force  of  these  acts.  They  are  purely 
localy  and  limited  to  the  sovereignty  and  domain  of  the  state, 
and  only  apply  when  the  subject  matter  of  the  action  arose 
within  this  state. 
But  as  the  defendants  are  a  corporation  organized  under  a 
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special  charter  of  this  state^  and  therein  authorized  to  con- 
Btmot  and  maintain  a  rail  road  acroBS  the  Isihmns  of  Pana- 
ma,  I  have  no  doubt  the  legislature  might  expreBBlj  have 
subjected  them^  in  the  use  of  their  said  rail  road,  and  in  the 
exercise  of  their  corporate  franchises,  to  the  operation  of  these 
acts,  as  part  of  the  condition  of  their  being.  In  looking  into 
the  charter  I  find,  however,  no  provision  on  the  subject. 

The  only  question  which  remains  to  be  considered  is,  how 
far  the  &ct  that  the  contract  was  made,  and  the  jGeure  paid,  in 
this  state,  for  the  transportation  of  the  plaintiff's  intestate 
upon  the  defendants'  road,  affects  the  right  of  action  here, 
notwithstandmg  the  killing  was  in  New  Grenada.  The  com- 
plaint states  ^Hhat  on  or  about  the  24th  day  of  April,  1856,  at 
the  city  of  New  York,  for  a  reasonable  compensation  paid  to 
the  defendants  by  the  said  Bartholomew  Crowley,  (the  plain- 
tiff's intestate,)  the  defendants  agreed  to  convey  the  said 
Bartholomew  over  their  said  rail  road  from  Aspinwall  to  Pa- 
nama, when  he,  the  said  Bartholomew,  should  thereafter  ar- 
rive at  Aspinwcdl ;  and  that  the  defendants  received  him  on 
their  said  road  on  his  arrival  there,  and  that  the  servants  and 
agents  of  the  defendants  so  negligently  and  unskillfully  con- 
ducted themselves,  in  the  management  of  the  said  rail  road, 
that  through  such  negligence  the  said  Bartholomew  was  killed, 
while  a  passenger  in^ne  of  their  cars."  Here  was  an  express 
agreement  made  in  this  state  safely  to  transport  the  plaintiff's 
intestate  over  the  defendants'  rail  road  as  a  passenger,  which, 
if  Crowley,  from  the  negligence  of  the  defendants'  agents  or 
servants,  had  sustained  any  injury  on  the  said  rail  road,  that 
he  had  survived,  would  unquestionably  have  entitled  him  to 
maintain  his  action  therefor,  in  this  state.  If  the  cause  of 
action  set  out  in  this  complaint,  therefore,  could  be  considered 
as  arising  upon  this  contract,  and  surviving  by  force  of  the 
statute,  in  behalf  of  the  plaintiff  jas  the  representative  of  the 
deceased,  then  most  certainly  the  action  could  be  maintained 
in  this  state.  But  such  is  not  this  action.  It  is  not  upon 
the  contract    It  is  founded  upon  a  tort.    No  right  of  action 
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for  injories  to  the  person  of  Crowley  can  Burviye  ;  for  ^^aeUo 
jpersonalis  morUur  cum  persona."  The  cause  of  action  un- 
der the  acts  of  1847  and  1849  is  a  new  and  original  one,  giv^ 
en  by  and  depending  whoUy  upon  the  statute.  Such  was  the 
view  of  these  statutes  taken  by  Judge  Hogeboom  in  the  case 
of  Tertore^  adm%  do.  v/  WiswaJl,  (16  Hotoardy  8,)  which, 
being  a  general  term  decision,  is  authority  upon  this  point. 
And  the  same  view  was  taken  by  the  court  of  queen's  bench, 
of  the  English  statute  of  9  and  10  Victoria,  93,  from  which 
statute,  I  presume,  ours  was  copied,  in  Blake  v.  Midland 
Bailway  Co.,  (10  JEng.  Law  and  Equiiy^  442  ;)  and  by 
Judge  Hoffman  in  Safford  v.  Drew^  (3  Duer^  638.) 

I  think,  therefore,  that  this  court  has  no  jurisdiction  of  the 
cause  of  action  set  out  in  the  plaintiff's  complaint,  and  that 
the  judgment  of  the  special  term  should  be  reversed,  and 
judgment  given  for  the  defendant,  upon  the  demurrer. 

Judgment  reversed. 

[MovBOB  Gbbbbal  Tbbm,  September  6,  1869.  T.  J2.  Strong,  Joh/nMon^ 
Welles  and  SmiUi^  Justices.] 


Tracy  vs.  Suydam  and  others. 

A  commission  to  take  testimony  is  a  writ  or  process  Issued  by  the  special 
order  of  the  court,  and  a  seal  is  essential  to  itr  validity.  If  it  bo  iasoed 
without  a  seal  it  confers  no  authority  upon  the  commissioners,  and  deposi- 
tions taken  under  it  are  extra-Judicial  and  cannot  be  received  in  evidence. 

After  the  death  of  one  of  several  partners,  no  action  will  lie  against  his  per- 
sonal representatives,  for  the  recovery  of  a  partnership  debt,  while  the  sur- 
viving partner  is  alive ;  until  the  inability  of  the  latter  to  pay  the  debt  has 
been  legally  ascertained,  or  clearly  shown. 

Where  a  claim  is  presented  to  executors,  against  the  estate  of  their 
testator,  the  justice  of  which  is  disputed,  and  the  parties  agree  to  rtftr  the 
same,  under  the  statute,  the  agreement  to  refsr  need  not  notloe  matton  of 
defense  to  the  daim. 
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On  the  approvalby  the  surrogate  of  the  agreement  to  refer,  and  filing  the  same 
in  the  office  of  a  clerk  of  the  sapreme  conrt,  the  agreement  becomes  opera- 
tiye  as  a  Tolwitary  appearance  by  the  parties,  in  this  court,  and  a  submis- 
sion to  its  jurisdiction,  for  the  purpose  of  abjudicating  upon  the  claim  pre- 
sented. 

The  account  prosenisd  is,  in  effect,  the  plafaitiff 's  complaint,  and  there  being 
no  pleadings,  and  no  pronsion  in  the  statute  for  pleadings,  the  defendant  is 
limited  to  no  particular  defense ;  and  consequently  any  and  erery  legal  de- 
fense against  the  claim  must  necessarily  be  arailable.    Per  Smith,  J. 

On  the  trial  before  the  referees,  the  plaintiff  must  prove  his  claim,  and  satisfy 
the  referees  of  its  justice  and  validity ;  and  every  species  of  legal  proof 
adapted  to  show  the  ii\justice  of  the  daun,  or  its  invalidity  as  a  whole,  or  in 
degree  or  amount,  is  admissible. 

Within  this  rule,  a  set-off  may  be  proved ;  or  a  payment  in  whole  or  In  part ; 
or  proof  given  to  reduce  the  amount. 

And  the  ezecutors  are  at  liberty  to  make  any  defense  that  their  testator  could 
himaelf  make,  if  alive,  and  the  same  were  properly  pleaded,  in  an  action 
upon  such  claim. 

They  may,  therefore,  insist  upon  the  statute  of  limitations ;  and  if  that  de- 
fense is  snstuned,  it  is  a  eomplete  answer  to  the  whole  cause  of  action. 

APPEAL  from  a  judgment  entered  upon  the  report  of  ref- 
erees. This  was  a  reference  under  sections  39  and  40  of 
article  2,  title  3^  chapter  6,  of  part  2  of  the  revised  statutes^ 
of  a  disputed  daim,  against  the  estate  of  Carlton  Legg^  deceas- 
ed, to  three  referees.  The  appellants  are  the  executors  of 
L^g ;  and  the  respondent,  claiming  to  he  a  creditor  of  said 
estate,  presented  an  account  to  the  appellants,  as  such  execu- 
tors, claiming  a  balance  due  him  of  $1058.85,  verified  by  his 
affidavit,  on  the  15th  day  of  March,  1855.  The  executors 
doubting  the  justness  of  the  said  claim,  entered  into  an  agree- 
ment with  the  respondent  to  refer  the  same  pursuant  to  the 
statute.     That  agreement  was  as  follows : 

"  Whereas  Morgan  D.  Tracy  has  lately  presented  a  claim 
against  the  estate  of  Carlton  Legg,  deceased,  to  Nicholas  D. 
Suydam  and  Moses  A.  Legg,  the  executors  thereof,  for  moneys 
due  him  for  his  share  of  wood  and  timber  sold  and  secured 
from  a  farm  jointly  owned  by  said  Carlton  Legg  and  Morgan 
D.  Tracy,  and  moneys  paid,  and  for  his  services  in  superin- 
tending the  said  farm  and  getting  off  said  timber  and  wood. 
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and  Belling  the  same^  and  for  expenses  incurred  and  paid  on 
the  joint  account,  and  for  other  demands  against  the  said  es- 
tate as  former  pcu-tner  or  joint  owner  with  said  Legg,  of  a  cer- 
tain farm,  and  other  demands  against  the  said  estate,  and  for 
interest  on  the  same.  And  whereas  the  said  executors  doubt 
the  justice  of  the  said  claim,  alleging  that  the  said  claims  are 
not  just  and  valid  against  said  estate ;  it  is  therefore  agreed, 
in  conformity  with  the  statute  in  such  case  made  and  pro- 
vided, by  and  between  the  said  Nicholas  D.  Suydam  and  Moses 
A.  Legg,  executors  of,  &c,  of  said  Carlton  Legg,  deceased,  and 
Morgan  D.  Tracy,  that  the  said  matter  in  controversy  and  all 
claims  and  demands  which  he  has  against  said  estate,  be  refer- 
red, pursuant  to  statute,  to  Samuel  S.  EUsworth,  Daniel  W. 
Streeter  and  Theodore  F.  Sharpe,  all  of  Penn  Yan,  Yates 
county,  three  disinterested  persons,  as  referees  to  hear  and  de- 
termine the  same  with  all  convenient  speed.  Sept  1, 1855.'' 
The  agreement  was  signed  by  the  parties,  and  the  surrogate 
of  Yates  county  indorsed  upon  it  his  approval  of  the  persons 
named  therein  as  referees ;  and  it  was  filed  in  the  office  of  the 
derk  of  that  county.  An  order  was  thereupon  made  by  this 
court,  referring  the  matter  to  Samuel  S.  Ellsworth,  Daniel 
W.  Streeter  and  Theodore  F.  Sharpe.  Theodore  F.  Sharpe 
having  removed  from  the  county  and  refused  to  act,  Benjamin 
L.  Hoyt  was  substituted  as  referee  in  his  place.  The  matter 
was  brought  to  a  hearing  before  the  said  referees,  at  Penn 
Yan,  on  the  9th  day  of  August,  1858,  when  the  following 
facts  appeared.  In  the  month  of  May,  1839,  Carlton  Legg 
and  Stephen  Bice  owned  a  farm  of  about  145  acres,  in  Pult- 
ney,  Steuben  county,  which  had  been  conveyed  to  them  by 
one  Yoorhies.  On  the  4th  of  May,  1839,  Bice  conveyed  his 
share  of  the  farm  to  Moi^an  D.  Tracy,  the  respondent,  and 
Seymour  Tracy.  By  an  arrangement  between  L^g  and  the 
two  Tracys,  Morgan  D.  Tracy,  the  respondent,  was  to  go  on 
and  take  the  supervision  of  the  land ;  attend  to  getting  out 
wood,  timber,  &c.,  and  the  farm  was  to  allow  him  $300  a  year 
for  his  services  j  {.  e.  Legg  was  to  pay  one  half,  Seymour  Tracy 
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one  quarter,  and  Morgan  D.  Tracy  one  quarter.  On  the  14th 
day  of  March,  1842,  0.  Legg,  8.  Tracy  and  M.  D.  Tracy  con- 
veyed the  ferm  in  question  to  Thomas  Caly,  who  entered  into 
possession  of  the  same  and  remained  so  in  possession  nntil  the 
spring  of  1844.  Oaly  executed  to  Legg  and  the  Tracys  a 
mortgage  on  the  said  farm  for  a  part  of  the  purchase  money, 
hearing  date  the  same  day  with  the  deed  to  him.  That  mort- 
gage was  subsequently  foreclosed  in  chancery,  and  the  prem- 
ises were  sold  by  a  master  in  chancery,  and  bought  in  by  C 
Legg  and  M.  D.  Tracy,  and  conveyed  to  them  May  1, 1844. 
Seymour  Tracy  sold  his  interest  in  the  land  to  M.  D.  Tracy 
at  the  time  of  the  foreclosure,  in  May,  1844.  After  the  sale 
of  the  farm  under  the  foreclosure  and  the  purchase  by  Legg 
and  M.  D.  Tracy,  they  owned  the  farm  equally  for  about  three 
years,  when  they  sold  most  of  it.  From  the  time  of  the  sale 
to  Caly,  Seymour  Tracy  had  no  farther  interest  in  the  land. 
The  balance  of  the  farm  was  sold  by  Legg  and  M.  D.  Tracy 
in  March,  1849. 

On  the  hearing  before  the  referees,  the  counsel  for  the  de- 
fendants claimed  and  insisted,  1st.  That  the  plaintiff  could 
not  recover  any  thing  for  matters  growing  out  of  the  owner- 
ship, occupancy,  working  or  sale  of  the  farm  in  question,  by 
the  plaintiff,  0.  Legg,  the  testator,  and  Seymour  Tracy,  previ- 
ous to  the  sale  to  Caly  in  1842,  because  they  were  tenants  in 
common  of  the  ferm,  and  one  could  not  recover  of  the  other, 
until  there  had  been  a  full  accounting,  which  cannot  be  had 
in  this  proceeding  for  want  of  proper  parties.  That  Seymour 
Tracy  should  be  a  party,  as  he  was  equally  interested  with 
the  plaintiff  2d.  That  so  much  of  the  plaintiff's  daim  as 
grew  out  of  and  arose  during  the  joint  ownership  of  the  farm 
by  L^g  and  the  Tracys,  constituted  an  independent  account 
between  the  parties  to  this  sdit  and  Seymour  Tracy.  That 
no  part  of  such  account  accrued  to  the  plaintiff  within  teu 
years  before  the  institution  of  these  proceedings,  and  that 
the  plaintiff  could  not  recover,  and.  that  the  same  was 
barred  by  the  statute  of  limitations.    3d.  That  the  plain- 
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tiff  oonld  not  recover  any  thing  growing  out  of  the  own- 
ership of  the  farm  by  him  and  Legg^  after  the  purchase  under 
the  mortgage  in  1844,  until  there  had  been  a  full  accounting 
between  them,  as  they  were  joint  owners  of  the  farm  and  in 
partnership  as  to  the  proceeds.  And  furthermore,  that  the 
account  was  barred  by  the  statute  of  limitations,  as  to  the 
whole  of  the  aopount,  e:(cept  the  last  charge  of  wood  from 
1847  to  185L  4th.  That  the  plaintiff  was  not  entitled  to  re- 
cover any  thing  for  superintending  the  farm  after  he  and  liOgg 
bought  it  under  the  mortgage,  because  the  agreement  to  pay 
the  $300  a  year  was  between  Legg  and  the  two  Tracys,  and 
when  they  sold  the  farm  ii  terminated,  and  the  repurchase  by 
L^g  and  the  plaintiff  did  not  revive  it,  and  there  was  no  new 
agreement  between  them,  nor  any  proof  as  to  the  value  of  the 
services ;  andhadtherebeenany  proof  of  the  value  of  the  services, 
the  plaintiff  could  not  recover  without  an  express  promise  to 
pay.  Which  several  positions  and  points  were  controverted 
by  the  plaintiff's  counsel,  who  amongst  other  things  claimed 
and  insisted  that  the  defendants  not  having  set  up  the  statute 
of  limitations  as  a  defense,  at  the  time  the  agreement  of  refer* 
ence  was  ihade  and  issue  joined,  could  not  now  avail  themselves 
of  such  defense  on  the  trial ;  and  that  the  defendants  were  not 
entitled  to  any  set-off  against  the  plaintiff's  claim,  because, 
1st.  They  set  up  no  such  claim  in  the  agreement  of  reference 
or  in  joining  issue ;  and  2d.  They  had  not  proved  any  on  the 
trial 

The  referees  subsequently  made  their  report  in  favor  of  the 
plainti£^  and  the  defendants  filed  and  served  exceptions  to 
said  report^  and  appealed  from  the  judgment  entered  thereon. 

S.  E.  WeUea,  for  the  appellant. 

C.  B.  Judd^  for  the  respondent. 

By  the  Gourty  E.  Dabwin  Smith,  J.  The  referees,  it 
seems  to  me,  erred  in  several  particulars  on  the  trial  and  de- 
cision of  this  causa    In  the  first  place,  the  conmiission,  and 
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the  depositions  annexed,  were  improperly  received  in  evi- 
dence. The  paper  purporting  to  be  a  commission,  being 
irithout  seal,  conferred  no  authority  upon  the  commissioners, 
and  the  depositions  annexed  were  eztra-judidal.  (5  IredeU,  96. 
4  Dev.  95.  3  id.  279.)  A  commission  is  a  writ  or  process 
issued  by  the  special  order  of  the  court,  and  a  seal  is  essen* 
tial  to  its  validity.  (19  John.  212.  6  Ham.  Ohio  Bep.  11.) 
The  judiciary  act  of  1847  only  dispensed  with  the  seal  in 
rrapect  to  process  which  issues  of  cowrse  without  any  appli- 
cation to  the  court. 

But  upon  the  merits,  other  errors,  more  important,  occur. 
In  the  first  place,  it  appears  that  on  the  4th  day  of  May, 
1839,  the  plaintiff  and  Seymour  Tracy  became  the  owners, 
with  the  defendant's  testator,  of  an  undivided  half  of  the  lot 
of  land  referred  to  in  the  case,  under  an  agreement,  as  the 
referees  find,  that  the  plaintiff  should  receive  $300  a  year  for 
taking  the  charge  and  oversight  thereof.  This  agreement  was 
made,  necessarily,  with  his  tenants  in  common,  and  as  a  per- 
sonal claim  was  a  claim  against  both  of  them,  and  survived 
against  Beymour  Tracy  on  the  death  of  the  testator,  Legg ; 
and  no  action  at  law,  or  suit  in  equity,  would  lie  against  the 
defendants  singly  therefor,  Seymour  Tracy  being  still  living, 
until  his  inability  to  pay  the  same  had  been  legally  ascertained 
or  clearly  shown.  (2  Denio,  585.  Foorhis  v.  ChUdff  Eafr^ 
17  New  York  Rep.  357.)  But  the  agreement,  as  found  by 
the  referees,  made  between  L^g  and  the  two  Tracys,  in  May, 
1839,  for  the  payment  of  $300  to  the  plaintiff  for  his  care 
and  oversight  of  the  farm,  clearly  terminated  with  the  sale  of 
the  farm  on  the  14th  March,  1842.  On  the  repurchase  of 
the  farm  by  Legg  and  the  plaintiff  in  May,  1844,  the  agree- 
ment for  the  salary  did  not,  ipso  facto,  revive.  And  there  is 
no  proof  of  any  new  agreement  between  Legg  and  the  plain- 
tiff for  its  revival  or  continuance.  The  referees,  therefore, 
clearly  erred  in  allowing  the  plaintiff  a  salary  of  $300  for  six 
years,  against  the  defendant,  as  for  his  services  in  respect 
to  the  farm,  upon  the  basis  of  the  original  agreement  for  such 
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oompensatioiu  The  referees  also  erred  ui  overruling  the 
jproof  that  the  plaintiff  had  received  payment  for  the  pastur- 
ing in  1846  of  the  100  sheep  on  the  farm  then  owned  by  him 
,  and  Legg,  and  for  the  wheat  sold  therefrouL  Upon  the 
assumption  that  the  plaintiff  was  entitled  to  recover  of  the 
defendant  for  his  services  in  taking  care  of  the  farm^  and  to 
have  an  aooQunting  with  them  in  respect  to  his  disburse- 
ments for  and  receipts  therefi-om^  he  was  clearly  bound  to 
account  for  the  money  received  for  the  pasturing  of  the  sheep 
and  for  the  wheat  sold.  The  money,  so  &r,  paid  him  for  his 
services  in  taking  care  of  the  farm^  and  was  a  proper  offset 
to  his  claim,  or  was  admissible  in  proof  to  reduce  the  same 
by  way  of  payment  It  was  objected  to  this  evidence,  that 
the  claim  therefor  was  not  contained  in  the  agreement  to 
refer.  This  is  true.  But  I  do  not  understand  that  matters 
of  defense  are  ever,  or  need  be,  in  these  cases,  set  up  in  the 
agreement  to  refer.  The  whole  proceeding  is  sui  generis. 
The  agreement  to  refer  relates  to  a  particular  claim  presented 
to  the  executors  or  administrators,  the  justice  of  which  is 
disputed.  (2  S,  S.  p.  88,  §36.  Dayton's  Surrogate, 
354.)  The  agreement  to  refer  recites  this  fact,  and  on  the 
approval  thereof  by  the  surrogate  and  filing  of  the  same  in 
the  ofGice  of  a  clerk  of  this  court,  becomes  operative  as  a  vol* 
untary  appearance  by  the  parties  thereto  in  this  court  and  a 
submission  to  its  jurisdiction,  for  the  purpose  of  ac|judicating 
upon  the  claim  presented.  The  account  presented  is  in  effect 
the  plaintiff's  complaint;  and  there  being  no  pleadings  and 
no  provision  in  the  statute  for  pleadings,  the  defendant  is 
limited  to  no  particular  defense,  and  consequently  any  and 
every  legal  defense  against  the  claim  must  necessarily  be 
available.    (7  Wend.  522.    13  id.  453.) 

On  the  trial  before  the  referees,  the  plaintiff  must  prove 
his  claim  and  satisfy  the  referees  of  its  justice  and  validity, 
and  every  species  of  legal  proof  adapted  to  show  the  injustice, 
of  the  olaim,  or  its  invalidity  as  a  whole,  or  in  degree  or 
amount,  must  be  admissible.    Within  this  rule  a  set  off  may 
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be  proved^  or  a  payment  in  whole  or  in  part,  or  proof  given 
to  reduce  the  amount  And  the  defendants  standing  upon 
iheir  denial  in  the  agreement  to  refer,  of  the  justice  of  the 
daim,  must  be  at  liberty  to  make  any  defense  that  their  tes- 
tator or  intestate  could  himself  make  if  alive,  and  the  same 
were  properly  pleaded  in  an  action  upon  such  claim.  Within 
this  rule  the  defendants  were  entitled  to  insist  on  the  statute 
of  limitations.  The  statute  of  limitations  is  a  very  proper 
and  meritorious  defense  in  cases  like  this,  where  claims  of  a 
doubtful  character  are  suffered  to  lie  along  till  witnesses  and 
parties  are  dead,  and  executors  or  other  peitK)ns  entirely  ignor- 
ant in  regard  to  them  are  called  upon  to  make  payment 

It  was  the  obviotis  right  and  duty  of  the  executors  to 
interpose  this  objection  to  the  plaintiff  ^s  recovery,  and  I  can- 
not see  why  it  was  overruled  by  the  referee,  or  why  it  was 
not  a  complete  defense  to  the  whole  cause  of  action. 

The  judgment  should  be  reversed,  and  a  new  trial  granted, 
with  costs  to  abide  the  event 

Judgment  reversed  and  new  trial  granted. 

[MoiTBOB  GmaAi.  Tbsx,  September  6,  1860.  T,  A  Strong,  JoAAfon, 
fTeto  aod  Smith,  Justices.] 


K0EBI8 1;^.  Denton  and  others. 

A  itstement  upon  which  a  judgment  is  entered  by  confession,  which  aUeges 
the  c(»sideraUon  for  the  judgment  to  be  a  promiBsory  note^^en  by  the 
debtors,  to  the  plaintiff;  for  valoe  reoeiYed,  bat  without  specifying  the 
amoont  or  consideration  of  the  note,  is  defective ;  and  it  has  been  held  in 
repeated  cases  that  such  a  judgment  may  be  set  aside  on  motion,  at  the  in- 
stance of  other  judgment  creditors. 

And  the  right  to  set  aside,  or  attack,  a  Toid  jodgment  thus  entered  up  by 
ocmfeosion,  upon  a  defective  statement,  is  not  limited  to  judgment  creditors. 

A  Judgment  confessed  without  full  compliance  with  the  provisions  of  the  code, 

*  is  to  be  deemed  fraudulent  and  void,  as  against  the  creditors  of  the  Judg- 
ment debtor ;  and  it  may  be  attacked  by  a  grantee  or  mortgagee  of  premi- 
ses upon  which  such  judgment  is  a  lien,  as  weU  as  by  judgment  crediton. 
^onsov,  J.,  dissented. 
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They  may  do  thisi  either  by  bringing  an  action  for  that  purpose,  or  in  de- 
liBnae  of  an  action  brought  to  enforce  sach  jadgment,  to  which  they  are 
made  parties. 

APPEAL  from  a  judgment  entered  at  a  Bpecial  term,  upon 
the  report  of  a  referee.  The  action  was  brought  to  re- 
cover $312.44,  the  surplus  moneys  arising  from  a  sale  of 
premises  under  a  mortgage  executed  by  the  defendant  Wood, 
which  amount  was  in  the  hands  of  the  defendant  Welles,  and 
was  claimed  by  the  plaiQtiff  as  a  judgment  creditor  of  the  de- 
fendant Wood.  On  the  1st  of  February,  1852,  Henry  Wood, 
one  of  the  defendants,  executed  and  delivered  to  Charles  C. 
Sheppard,  a  mortgage  on  certain  real  estate  owned  by  Wood 
in  Penn  Tan,  to  secure  the  payment  of  a  certain  debt,  which 
mortgage  was  subsequently  assigned  to  Isaac  Hartshorn.  On 
the  3d  day  of  January,  1853,  the  defendant  Wood,  with  John 
H.  Bruen,  his  partner,  confessed  a  judgment  in  favor  of  the 
plaintiff  Norris  for  $300,  and  judgment  was  on  that  day  duly 
docketed  with  the  clerk  of  Yates  county  for  $305  damages 
and  costs.  That  judgment  was  entered  upon  the  following 
statement  of  the  consideration  thereof,  signed  by  Wood  & 
Bruen  :  "  We,  Henry  Wood  and  John  H.  Bruen,  defendants, 
hereby  severally  confess  ourselves  indebted  to  James  H.  Nor- 
ris, plaintiff,  in  the  sum  of  three  hundred  dollars,  with  inter- 
est thereon  from  this  date,  and  hereby  authorize  him,  his  ex- 
ecutors, administrators,  attorney  or  assigns,  to  enter  a  judg- 
ment against  us  for  that  amount.  The  above  indebtedness 
arises  on  a  promissory  note  given  by  us  for  value  received,  to 
the  said  plaintiff,  and  to  which  note  this  judgment  is  given 
as  a  collateral  security  ;  and  we  hereby  state  that  the  sum 
above  by  us  confessed  is  justly  owing  to  the  said  plaintiff  by 
us,  and  will  be  due  according  to  the  condition  of  the  said 
note,  without  any  fraud  whatever  ;  and  this  judgment  is  giv- 
en upon  the  express  condition  that  no  execution  shall  issue 
thereon  till  the  first  installment,  payable  on  said  note,  becomes ' 
due  and  remains  unpaid.  Dated  January  3,  1853."  On  the 
23d  day  of  November,  1854,  the  defendant  Wood  executed 
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and  delivered  to  the  defendants  Lewis  and  Sylvester  Benton, 
a  mortgage  to  secure  them  against  contingent  liabilities  incur- 
red, and  to  be  thereafter  incurred.  On  the  19ih  day  of  Jan- 
nary,  1856,  the  Sheppard  mortgage  was  foreclosed,  and  the 
premises  were  sold ;  and  after  paying  the  amount  of  tlie 
mortgage  and  costs  of  foreclosure,  a  surplus  of  $312.44  was 
left  in  the  hands  of  the  defendant  Welles,  which  was  claimed 
by  the  plaintiff  Korris,  and  also  by  the  defendants  Dentons. 
The  action  was  brought  against  Lewis  and  Sylvester  Denton, 
and  Wood  and  Welles.  Wood  and  the  Dentons  appeared  and 
defended.  Welles  suffered  a  default.  The  cause  was  refer- 
red to  a  referee,  who  reported  that  the  plaintiff  was  entitled 
to  the  surplus  moneys.  A  motion  was  made  at  the  Ontario 
special  term  on  the  27th  of  August,  1857,  for  the  appropriate 
judgment  against  Welles,  upon  his  defiault,  which  motion 
was  granted,  and  judgment  was  entered  against  Welles  that 
he  pay  oyer  said  money  to  the  plaintiff,  but  without  costs. 
There  was  no  judgment  against  Lewis  and  Sylvester  Denton, 
yet  they  alone  appealed. 

G.  O.  Juddj  for  the  appellants.  L  The  referee  erred  in. 
overruling  the  objection  by  the  appellants  to  the  proof  of  the 
plaintiff's  judgment.  (1;)  It  was  entered  by  confession  with- 
out action,  and  without  any  such  statement  in  writing  as  is 
required  by  §  383  of  the  code.  The  indebtedness  was  for  mo- 
ney due,  or  to  become  due,  and  there  was  no  statement  of  the 
facts  out  of  which  it  arose ;  nor  did  it  appear  that  the  sum 
confessed  did  not  elceed  the  amount  due,  or  to  become  due. 
{Johnston  V.  Fdkrman^  13  Howardy  21,  145.  Chappd  v. 
Chappd,  2  Keman,  215.  11  How.  505.  12  id.  141,  410. 
10  id.  494  IS  id.  142.  Dunham  v.  Waterman,  17  N.  T. 
Bep.  9.)  (2.)  The  judgment  was  not  merely  irr^ular,  but  was 
absolutely  void  as  against  these  appellants,  having  a  specific 
lien  on  the  mortgaged  premises  sold  and  the  surplus  moneys  in 
the  hands  of  the  defendant  Welles.  (4  Paige,  503.  11  How. 
503,  506.    13  id.  142, 144,  145.    2  Keman,  215,  222.    1 
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SiU,  144  5  Cawen,  547.  7  Abb.  Bep.  23.  1  Denio,  190, 
198.    4  SmUhy  496.) 

IL  The  referee  erred  in  finding  that  the  plaintiff's  judg- 
ment was  a  valid  lien  on  the  surplus  moneys  in  question, 
prior  to  that  of  the  appellant's  mortgage^  (See  arUhorUies 
qbove  referred  to.) 

IIL  The  referee  erred  in  finding  that  the  appellants  were 
not  entitled  to  the  surplus  money.  {See  the  points  and  an- 
thoritiea  above;  aiso  TaUman  v.  Farley^  1  Barb.  280.) 

D.  J.  Sunderltny  for  the  respondent.  I.  The  judgment  of 
the  plaintiff  against  Wood  &  Bruen  for  $305,  on  the  3d  of 
January,  1853,  was  a  valid  judgment,  and  bound  the  real  es- 
tate of  the  defendants  until  satisfied  or  set  aside.  It  is  a 
judgment  in  the  supreme  court,  and  until  paid  or  set  aside, 
the  lien  created  by  such  judgment  on  the  premises  of  Wood 
continues  on  the  surplus  in  the  hands  of  the  defendant 
Welles.  It  matters  not  that  the  statement  is  defective  in 
some  particulars  ;  that  does  not  render  it  void.  It  may  be  a 
ground  for  setting  aside  the  judgment  on  motion  by  a  judg- 
ment creditor,  but  by  no  other.  Sylvester  and  Lewis  Denton 
are  not  judgmmt  creditors.  They  are  merely  mortgagees, 
holding  the  mortgage  as  collateral  security  for  a  contingent 
liability,  and  liable  to  have  their  mortgage  attacked  on  the 
ground  of  firaud. 

II.  None  but  judgment  creditors  can  attack  the  plaintiff's 
judgment.  As  long  as  it  is  permitted  to  stand,  so  long  its 
lien  continues  on  the  surplus  money.  The  defendants  must 
first  seek  to  set  aside  the  judgment  by  an  appropriate  pro- 
ceeding ;  they  cannot  attack  it  in  this  collateral  way.  The 
remedy  is  by  motion.  {Ohappel  v.  Chappd,  2  Keman,  222. 
2  Whitdker^s  Pr.  77.  BurJOuirdt  v.  Sanford,  7  EowarcFs 
Pr.  Bep.  329,  333.) 

in.  If  the  statement  upon  which  judgment  was  confessed 
was  not  full,  or  was  defective  in  some  particulars,  then  it  was 
an  irregularity,  only  in  the  atry  of  judgment    (WkUnejf  v. 
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f  enyofii  7  Haw.  Pr.  B.  458.)  And  Bach  inr^golaiitjr  can 
only  be  taken  advantage  of  by  motion  within  one  year  after 
the  entry  of  judgment  {WhUakef^s  Pr.  77.  5  SowarcFs 
Pr.  B.  381.  8  id.  312.  9  id.  35.  Code,  §  174.  2  B.  S. 
282,  §2.) 

lY.  The  defendants,  by  their  answer,  do  not  ask  for  affinn«- 
ative  relief  They  do  not  ask  to  have  the  plaintiff's  jadgment 
set  asidei  The  question  whether  the  plaintiffs  judgment  shall, 
or  shall  not  be  set  aside,  or  adjudged  yoid,  is  not  before  the 
court  The  court  cannot  upon  this  appeal  disturb  the  judg- 
ment ;  it  must  remain  a  judgment  of  record,  and  being  good 
as  against  Wood  &  Bruen,  and  creating  a  lien  on  their  real 
estate,  their  subsequent  mortgagees  can  acquire  no  greater 
right  than  Wood  &  Bruen  had.  And  the  Dentons,  having 
taken  their  mortgage  nearly  two  years  after  the  entry  of  the 
judgment,  took  it  subject  to  the  incumbrance  existing  at  the 
time. 

Y.  The  indebtedness  for  which  the  plaintiff's  judgment 
was  confessed,  is  nowhere  denied  in  the  defendants'  answer. 
The  intention  to  give  the  plaintiff  a  lien  by  the  judgment  is 
dearly  manifest  nearly  two  years  before  the  execution  of  the 
mortgage.  The  equities  are,  therefore,  most  strongly  in  £s^ 
vor  of  the  plaintiff  and  the  court  possess  as  much  power  to 
amend  the  judgment  on  this  appeal,  as  they  would  to  set 
aside  or  vacate  it,  or  to  reform  a  mortgage  and  apply  the  sur- 
plus money  arising  firom  a  jHrevious  sale. 

E.  Dabwin  Smith,  J.  The  first  error  complained  of  in 
the  decision  of  the  referee  on  the  trial  of  this  action  was 
committed,  as  is  claimed,  in  overruling  the  objection  of  the 
appellants  to  the  proof  of  the  plaintiff's  judgment  This 
judgment  was  entered  upon  a  confession,  pursuant  to  sections 
382  and  383  of  the  code. 

The  statement  signed  by  the  defendant  showing  the  con- 
sideration for  the  judgment  was  clearly  defective,  according 
to  the  decisions  in  the  case  of  Ohappd  v.  Ohappd,  (2 
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Keman,  211^)  and  in  12  Howard^  141  and  410,  and  nu- 
merons  other  cases  in  this  oonrt.  The  counsel  for  the  de- 
fendants Denton  claims  that  the  judgment  for  this  reason 
is  absolutely  void  as  against  the  appellants,  they  having  a 
specific  lien  upon  the  surplus  moneys  in  the  hands  of  the 
defendant  Welles.  The  judgment  is  doubtless  valid  and 
amendable  between  the  parties,  reserving  the  rights  of  existing 
creditors.  It  has  been  held  in  repeated  cases,  that  such  a 
judgment  may  be  set  aside  on  motion,  at  the  instance  of  other 
judgment  creditors.  The  plaintiff's  counsel  contends  that 
none  but  judgment  creditors  can  attadk:  the  judgment,  and 
that  while  it  is  permitted  to  stand  it  is  a  valid  and  conclusive 
lien  upon  the  surplus  moneys  which  are  the  subject  of  contest 
in  this  action.  I  can  see  no  reason  why  the  right  to  set  aside 
or  bttack  a  void  judgment  like  this,  entered  up  by  confession 
upon  a  defective  statement,  should  be  limited  to  judgment 
creditors.  It  is  held  in  Chappd  v.  Chappd^  and  in  other 
cases,  that  the  object  and  policy  of  the  statute  is  the  same 
as  that  of  the  act  of  1818,  regulating  confessions  of  judgment. 
In  that  act  it  was  expressly  declared,  that  such  judgments 
should  be  deemed  and  adjudged  fraudulent  in  respect  to 
bona  fide  judgment  creditors,  and  bona  fide  purchasers  for  a 
valuable  consideration,  of  any  land  bound  or  affected  by  such 
judgment.  In  the  recent  case  of  Dunham  v.  Waiermany  in 
the  court  of  appeals,  (17  New  York  Rep.  9,)  Judge  Sel- 
den  says  of  the  present  statute,  that  considering  the  object 
in  view,  it  is  plain  that  its  meaning  is  the  same  as  that  of 
the  act  of  1818.  It  must  therefore  be  considered  as  settled 
by  the  highest  court  in  the  state,  that  a  judgment  confessed 
without  full  compliance  with  the  provisions  of  the  code,  is  to 
be  deemed  fraudulent  and  void  as  against  the  creditors  of 
the  judgment  debtor.  In  a  note  at  the  end  of  this  case,  by 
the  reporter,  it  is  stated  that  all  the  judges  agreed  that  the 
judgment  was  void.  Strong  and  Rooaevett  deemed  it  valid  as 
to  the  parties,  though  fraudulent  as  to  creditors.  The  defect 
is  one  of  substance  and  not  of  mere  form^  and  affects  sub- 
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fltantial  rights.  K  it  were  a  mere  question  of  regnlarity^ 
then  this  oonrt  would  have  exdnsive  control  over  the  jnd^ 
ment,  and  coold  amend  it  in  its  discretion,  as  against  any 
creditors,  and  the  judgment  could  not  be  attacked  except  in 
this  court,  and  by  a  motion  directly  to  set  it  aside.  But  the 
defectiveness  of  the  statement  being  regarded  as  matter  of 
9ubH<mce  is  conclusive  evidence,  upon  the  face  of  the  record, 
as  against  any  creditors  whose  rights  are  affected  by  such 
judgment  A  grantee  or  mortgagee  of  premises  upon  which 
such  judgment  is  a  lien,  must  have  the  same  right  to  attack 
it  as  a  judgment  creditor.  Judgment  creditors  may  move  to 
set  it  aside,  or  commence  a  suit  for  that  purpose  in  equity. 
The  case  of  Cfkappd  v.  Chappel,  as  Judge  Selden  says  in 
Dunham  v.  Watennanf  merely  affirmed  the  power  of  this 
court  to  set  aside  such  judgment  upon  motion.  '^  That  the 
same  end  might  be  attained  by  an  original  suit,''  he  says, 
"is  dear/'  (17  N.  T.  Rep.  15.)  But  if  grantees  and 
mortgagees  caimot  move  to  set  aside  such  judgment  because 
they  have  no  place  in  court,  which  I  do  not  think  to  be  the 
law,  though  so  held  in  some  cases,  they  certainly  can  com- 
mence a  suit  for  that  purpose,  and  may  also,  with  equal  rea- 
son, propriety  and  right,  attack  and  resist  in  defense  of  any 
action  to  which  they  are-  parties,  any  such  judgment  where 
the  same  is  sought  to  be  enforced  by  suit  upon  the  judgment, 
by  the  pUuntifE  Such  is  the  present  case.  The  appellants 
set  up  their  defense  to  this  judgment  in  their  answer,  and 
all^e  that  it  is  fraudulent  and  wholly  void  as  against  the 
creditors  of  Horace  Wood,  and  as  against  them,  the  appel- 
lants, aa  such  creditors,  by  reason  of  the  very  defects  in  the 
statement  apparent  on  the  face  of  the  record,  and  that  such 
confession  was  not  made  in  manner  and  form  according  to  the 
requirements  of  the  statute.  It  is  a  nustake  to  consider  this 
an  attack  upon  the  judgment  coUaUraUy.  It  is  as  direct  an 
attack  upon  the  judgment  under  the  present  system  of  plead- 
ing and  proceeding  as  if  the  defendants  had  commenced  the 
suit^  setting  up  the  same  matter  and  asking  to  set  aside  the 
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judgment ;  and  the  judgment  roll,  when  prodaced,  diaoIoBed 
these  defects,  and  was  dnly  objected  to  by  the  appellants,  and 
such  objection  overruled.  The  decision  of  the  referee  upon 
this  question  was  clearly  erroneous.  The  judgmait  was  ab- 
solutely void  80  against  the  defendants,  the  Dentons,  for 
firaud,  upon  the  face  of  the  record,  and  their  defense  to  the 
plaintiff's  action  was  completely  established  by  the  judgment 
record  itself.  The  plaintiff  having  no  valid  judgm^t,  the 
appellants  were  clearly  ^titled  to  a  judgment  declaring  their 
right  to  receive  the  surplus  money  in  the  hands  of  the  de- 
fendant Welles.  As  the  decision  of  the  exception  disposes 
of  the  whole  action,  it  is  unnecessary  to  consider  the  other 
question  presented  in  the  case.  There  should  be  a  new  trial, 
with  costs  to  abide  the  event 

T.  B.  Steong,  J.,  concurred. 

JoHiraoN,  J.,  dissented.  New  trial  granted. 

(MovBOB  Gbvbbaii  Tbbx,  September  5,  1859.    T.  B.  Strong,  SmUh  md 
Johnsoni  Jusiiced.] 

! 


Wilson,  executor,  &c.  and  others,  vs.  Ltnt  and  others. 

A  testatrix,  by  her  will  made  in  1846,  directed  that  upon  the  death  of  her 
mother,  the  valae  of  her  lot  fronting  on  C.  street  in  the  Tillage  of  H.  should 
be  estimated  aa  land  only,  irrespectlTe  of  any  improvements  which  should 
be  made  thereon,  and  that  the  amonni  ao  estimated  should  be  paid  by  her 
executors  ont  of  the  prodnce  of  her  real  or  personal  estate,  to  the  trustees  of 
the  Baptist  church  in  Oliver  street,  in  the  city  of  N.  T.,  to  be  by  them  put  out 
at  interest  until,  with  the  additions  which  should  be  made  by  subscriptions  or 
otherwise,  a  sufficient  sum  should  aceumulate  to  enable  the  tmsteet  of  that . 
church  to  erect  in  the  said  village  of  H.  a  church  or  place  of  worship  for 
christians  of  the  Baptist  denomination.  The  will  contained  a  general  power 
to  the  executors,  as  trustees,  to  sell  and  dispose  of  all  the  real  and  personal 
estate  of  the  testatrix,  and  dfarected  them  to  dividethe  proceeds,  after  the  pay- 
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skBnft  of  her  d^ibti  and  the  performaiiM  of  the  trnsti  menUoned  hi  the  wIB, 
to  her  brothers  and  sister,  and  the  children  of  a  deoeaaed  brother.  After 
the  making  of  the  will,  the  testatrix  sold  the  lot  on  C.  street  for  (260.  The 
Talne  of  the  lot  subsequently  increased,  so  that  at  the  death  of  her  mother, 
in  1866,  it  amoonted  to  from  flOOO  to  |1500,  irreipective  of  any  improve- 
mentB  made  after  the  date  of  the  wHl.  The  acting  ezecotor  had  in  hii 
hands  about  $700,  being  what  remained  of  the  personal  ertate  of  the  testa- 
trix, after  payment  of  debts,  dtc  and  all  her  bequests,  except  those  to  the 
Baptist  church  and  the  residuary  legatees.  He  had  sold  the  real  estate  to 
the  defendant  L.  for  |2600,  who  was  willing  to  take  a  conreyance  and  pay  the 
purchase  money,  if  the  court  should  determine  that  the  executor  had  power 
to  sell  and  oonvey  the  land,  so  as  to  give  a  good  title.  After  the  date  of  the 
wHl,  and  during  the  lifetime  of  the  testatrix,  a  church  was  erected  by  the 
Baptists  in  H.,  sufficient  to  accommodate  all  of  that  denomination  residing 
in  that  vicinity,  to  which  the  testatrU  contributed  |50. 

MMt  I,  That  under  the  pioTisions  of  the  revised  statutes  rslatiTe  to  aoenmu- 
hitions  (1  B.  S.  778, 774,  $  3)  and  the  decision  of  the  court  of  appeals  hi  WiU^ 
jam*  T.  WiUiamSf  (4  Sddaij  625,)  making  those  provisions  applicable  to 
bequests  to  religious  societies,  the  direction  for  an  accumulation  for  tho 
erection  of  a  church  at  H.  was  inoperative  and  void. 

%  That  donations  to  incorporated  reiigioua  societies  an  exempt  from  the  pro- 
visions of  the  revised  statutes  to  prevent  perpetuities. 

8,  That  the  legacy  to  the  Baptist  church  in  Oliver  street  could  not  be  sustain- 
ed, either  as  a  contribution  towards  building  another  church,  or  to  defray 
Ule  expenses  of  the  edifice  which  ivas  erected  during  the  lifetime  of  the  tes- 
tatrix ;  inasmuch  as  the  bequest  could  not  be  eflbctuated  without  violating 
the  provisions  of  the  revised  statutes  against  accumulations,  and  because  tho 
proposed  object  had  been  accomplished  through  other  means,  in  the  lifetime 
of  the  testatrix. 

4.  That  although  the  legacy  to  the  Baptist  church  was  v<^d,  the  power  given 
to  the  executors  to  sell  the  real  estate  of  the  testatrix  was  valid  \  and  that 
L.  must  complete  his  purchase. 

It  teems  that  the  trustees  of  an  incorporated  religious  society  have  not  the  ca- 
pacity to  take  property  devised  or  bequeathed  to  them  in  trust  for  other 

fUS  action  was  brought  by  Olement  A.  Wilson,  executor 
&a  of  Hannah  Godfrey,  deceased,  and  by  seyeral  other 
persons,  her  heirs  at  law,  and  the  devisees  and  l^^tees  named 
in  her  will,  against  Peter  B.  Lynt,  and  the  Baptist  church  in 
Oliyer  street  in  the  city  of  New  York  Its  object  was  to  ob- 
tain a  construction  of  the  will  of  the  testatrix,  some  of  the 
provisions  of  which  were  supposed  to  be  of  doubtful  validity. 
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The  defendant  Lynt  had  become  a  purchaser  of  certain  real 
estate,  from  the  executor,  and  was  willing  to  complete  his 
purchase,  if  the  court  should  decide  that  the  executor  could 
oonvey  a  good  title,  but  not  otherwise. 

J7.  S.  Mackay,  for  the  plaintifis. 

B.  S.  Bofjoley,  for  the  defendants. 

S.  B.  Strong,  J.  The  testatrix,  by  her  will,  directed  that 
upon  the  death  of  her  mother  the  value  of  her  lot  fronting  on 
Constant  street,  in  the  village  of  Hastings,  (in  the  county  of 
Westchester,)  should  be  estimated  as  land  only,  irrespective 
of  any  improvements  which  should  be  made  thereon,  and  that 
the  amount  so  estimated  should  be  paid  by  her  executors  out 
of  the  proceeds  of  her  real  or  personal  estate,  to  the  trustees 
of  the  Baptist  church  in  Oliver  street,  in  the  city  of  New 
York,  to  be  by  them  put  out  at  interest  until,  with  the  addi- 
tions which  should  be  made  by  subscriptions  or  otherwise,  a 
sufficient  sum  should  accumulate  to  enable  the  trustees  of  that 
church  to  erect,  in  the  said  village  of  Hastings,  a  church  or 
place  of  worship  for  christians  of  the  Baptist  denomination. 
The  will  contains  a  general  power  to  the  executors  as  trustees, 
to  sell  and  dispose  of  all  the  real  and  personal  estate  of  the 
testatrix,  and  directs  them  to  divide  the  proceeds,  after  the 
payment  of  her  debts  and  the  performance  of  the  trusts  men- 
tioned in  the  will,  to  her  brothers  and  sister,  and  the  children 
of  a  deceased  brother.  The  will  was  made  in  1845.  The 
testatrix  afterwards  sold  the  lot  on  Constant  street  for  #250. 
The  value  of  the  lot  subsequently  increased,  so  that  at  the 
death  of  her  mother,  in. 1856,  it  amounted  to  from  $1000  to 
$1500,  irrespective  of  any  improvements  nutde  subsequently 
to  the  date  of  the  wilL  The  acting  executor  has  now  in.  his 
hands  about  $700,  being  what  remained  of  the  personal  estate 
of  the  testatrix,  after  payment  of  her  debts  and  funeral  ex- 
pensesy  and  all  her  bequests  except  those  to  the  Baptist  church 
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and  the  recddnaiy  legatees.  He  has  recently  sold  the  real  es- 
tate to  the  defendant  Lynt,  for  $2600,  who  is  willing  to  take 
a  conveyance  and  pay  the  purchase  money,  provided  this  court 
shall  decide  that  the  executor  can  make  a  good  title,  but  (as 
he  is  advised  that  the  power  to  sell  and  convey  the  land  is 
doabtfnl)  not  without,  and  until,  such  determination.  After 
the  date  of  the  will,  and  during  the  lifetime  of  the  testatrix,  a 
church  was  erected  by  the  Baptists,  in  Hastings,  sufficient  to 
accommodate  all  of  that  denomination  residing  in  that  part 
of  the  county,  to  which  she  contributed  the  sum  of  Sfty  dollars. 
The  plaintiffs  now  ask  for  a  determination  of  this  court,  giv- 
ing a  legal  construction  of  the  will,  and  passing  upon  the  va- 
lidity of  its  doubtful  provisions,  in  order  that  the  executor 
may  safely  execute  the  powers  conferred  upon  him,  the  pur- 
chaser be  quieted  in  his  title  or  protected  in  refusing  to  take 
any,  and  the  beneficiaries  under  the  will  receive  the  portions 
to  which  they  are  entitled. 

The  principal  question  involved  in  this  action  relates  to  the 
bequest  to  the  Baptist  church  in  New  York,  for  the  erection 
of  a  church  edifice  for  worshippers  of  the  same  denomination 
in  Hastings.  It  has  been  contended,  for  various  reasons,  that 
it  cannot  be  maintained.  The  counsel  for  the  plainti£b  sup- 
pose that  if  it  had,  originally,  sufficient  elements  of  vitality, 
it  fidled  upon  and  by  reason  of  the  sale  of  the  lot  on  Constant 
street,  by  the  testatrix,  after  she  had  executed  her  wiU.  That 
would  have  been  the  effect  if  the  devise  had  been  of  that  lot 
or  its  proceeds.  But  it  was  not  of  either.  The  will  directed 
that  the  lot  should  be  estimated,  and  that  the  amount  at 
which  it  should  be  estimated  should  be  paid  to  the  trustees 
of  the  church  out  of  the  produce  of  her  real  or  personal  estate. 
The  lot  was  designated  simply  to  ascertain  and  fix  the  extent 
of  the  gift.  Possibly  the  testatrix  may  have  supposed  that 
her  residuary  donees  would  have  an  equivalent,  in  the  lot,  to 
what  would  be  deducted  from  their  respective  portions ;  but  a 
devise  or  bequest  does  not  fail,  simply  because  the  moving 
eonstderation  may  have  ceased  to  exist,  or  to  be  available. 
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The  &ct  that  the  will  was  not  subsequently  revoked  or  alter- 
ed would  be  indkatiye  of  a  continuance,  of  the  intent,  what* 
ever  may  have  been  the  original  motive. 

There  is  no  positive  direction  to  erect  a  church  at  Hastings ; 
but  as  the  trustees  of  the  church  in  New  York  are  required  to 
put  out  at  interest  the  principal  fund  bequeathed  to  them 
until,  with  the  additions  from  subscriptions  or  otherwise,  a 
sufficient  sum  should'  accumulate  to  enable  them  to  erect  the 
church  at  Hastings^  a  direction  to  that  effect  is  dearly  and 
sufficiently  implied. 

The  proposed  accumulation  is  not  exclusively,  if  at  all,  for 
the  benefit  of  minors ;  nor  is  it  to  terminate  at  the  expira- 
tion of  the  minority  of  any  one.  It  is  not  therefore  such  an 
one  as  is  allowed  by  the  revised  statutes.  (1 B.  8.  TIZj  4,  §  3.) 
Those  statutes  provide  (§  4)  that  all  directions  for  the  accu- 
mulation of  the  interest,  income  or  profits  of  personal  prop- 
erty, other  than  such  as  are  therein  allowed,  shall  be  void. 
As  the  court  of  appeals  has  permitted  that  provision  to  ap- 
ply to  bequests  to  religious  societies,  {WiUiafOB  v.  WiUtamSy 
4  Seldmy  525,)  the  direction  for  accumulation,  in  the  will  in 
question,  is  inoperative  and  void. 

As  the  fund  could  not  be  used  for  the  designated  purpose, 
nor  indeed  for  any  other,  according  to  the  terms  of  the  will, 
except  to  accumulate  until  there  should  be  sufficient  to  erect 
the  church  at  Hastings,  the  absolute  ownership  would  in  the 
mean  time' be  suspended.  That  might  be  for  a  longer  period 
than  during  two  lives  in  being  at  the  death  of  the  testatrix. 
The  revised  statutes  declare  that  the  absolute  ownoBhip  of 
personal  property  shall  not  be  suspended  by  any  limitation  or 
condition  whatever,  beyond  the  lives  which  I  have  iudicated. 
That  avoids  the  bequest  in  question,  unless  it  is  saved  by  the 
consideration  that  it  is  to  a  religious  society  and  fi>r  pious 
purposes. 

It  has  been  supposed  that  devises  and  bequests  to  religious 
incorporated  societies  are  exempt  from  the  provisions  of  the 
revised  statutes  to  prevent  perpetuities,    Oue  reason  assigned 
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ifl,  that  the  act  relative  to  religious  societies  which  at  the  time 
of  its  passage  authorised  them  to  hold  property  in  effect  in 
perpetnity^  has  not  heen  repealed.  It  is  true  that  religious 
societies  might,  previously  to  the  passage  of  the  revised  stat- 
utes, have  held  property  for  an  unlimited  period.  Bo  might, 
in  effect,  any  family.  But  it  by  no  means  follows  that  an  ex- 
press limitation  to  that  effect  would  have,  in  either  case,  been 
valid.  Possibly  it  might  have  been  allowed  to  religious  soci- 
eties, as  th^re  was  no  statutory  provision  to  the  contrary. 
Perpetuities  were  not  antecedently  prohibited  by  statute. 
They  were  prevented  by  judicial  legislation,  and  the  same 
power  may  have  sanctioned  an  exemption  from  the  general 
rule  in  favor  of  ecclesiastical  bodies.  But  there  is  nothing  in 
our  statutes  relative  to  religious  societies,  requiring  them  to 
hold  property  given  to  them  in  perpetuity.  Indeed,  they  are 
expressly  authorized  to  sell  any  real  estate  belonging  to  them, 
through  an  order  of  a  court  of  equity.    (2  B.  8, 210,  §  II.) 

Aooording  to  the  decision  of  the  court  of  appeals,  in  Jtolh- 
erUon  v.  Btdiiona,  (1  Kern,  243,  8th  propoeiiion^)  it  is  at 
least  doubtful  whether:,  a  religious  incorporated  society  can 
take  a  title  to  real  estate  with  a  perpetual  suspension  of  this 
power  of  alienation*  Clearly  these  religious  societies  can  take 
and  hold  lands  or  personal  property  for  two  lives,  or  a  shorter 
tam,  under  their  general  authority  to  purchase  and  hold  real 
and  personal  estate.  (3  J?.  S.  205,  §  4)  The  greater  power 
io  acquire  the  fee,  or  the  absolute  property,  includes  the  less, 
provided  that  is  not  crippled  by  any  illegal  restriction.  G^- 
eral  laws  relative  to  the  acquisition  of  property  and  the  dura- 
tion of  estates,  ordinarily  relate  to  corporations  as  well  as 
individuals ;  whether  the  acts  of  incorporation  are  continued 
with  or  without  express  modification.  It  has  never  been  sup- 
posed that  religious  incorporations  were  exempt  from  the  pro- 
visions of  the  revised  statutes  prescribing  the  manner  of  mak- 
ing wills  or  contracts.  Why  should  gifts  to  religious  societies 
be  in  perpetuity  ?  Is  it  not  enough  that  one  should  control 
the  destination  of  his  {nroperty  for  two  lives  beyond  the  period 
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when  it  can  be  subjected  to  his  use  ?  If,  after  that  period 
has  expired,  it  must  be  subject  to  the  absolute  disposal  of 
those  who  may  be  controlled  by  new  and  unforeseen  circum- 
stances, can  that  be  prejudicial  to  the  cause  of  religion? 
Surely  not,  if  the  officers  of  the  society  should  be  faithful  and 
conscientious ;  and  if  not,  who  can  guard  property  from  the 
future  abuse  of  bad  men  ?  It  seems  to  have  been  the  general 
opinion,  in  England,  from  the  time  of  the  statute  of  mort- 
main, down  to  the  passage  of  the  act  of  3  George  the  2d, 
(chap.  36,)  that  donations  to  corporations,  whether  for  secu- 
lar or  pious  purposes,  should  be  subjected  to  some  restrictions ; 
and  in  that  sentiment  there  is  a  very  general  concurrence  in 
this  country.  But  if  they  are  not  subject  to  the  restrictions, 
upon  the  acquisition  and  enjoyment  of  property,  prpvided  in  the 
revised  statutes,  there  are  none  in  this  state.  And  men  who 
are  conscience  stricken,  upon  their  death  beds,  may  divert 
their  property  from  the  enjoyment  of  those  who  may  have 
strong  natural  claims  upon  them,  and  appropriate  it  for  ever 
to  the  advancement  of  a  religion  which  may  or  may  not 
be  true.  ^ 

It  has  been  decided,  however,  by  our  court  of  appeals,  that 
the  general  and  strong  language  of  the  revised  statutes,  against 
the  perpetual  suspension  of  the  absolute  ownership  of  personal 
property,  is  inapplicable  to  religious  societies,  and  that,  as  to 
them,  such  suspension  may  endure  for  all  time  to  come. 
{Williams  v.  WiUiamSy  supra.)  In  differing  from  that  high 
tribunal  in  that  particular,  as  I  do  toto  in  ccelo,  I  may  be  ex- 
empted from  the  charge  of  presumption,  by  the  history  of  the 
case  which  I  have  just  cited.  That  action  was  brought  to 
annul  two  legacies,  one  to  a  religious  society  and  the  other  to 
certain  trustees  for  a  charitable  purpose,  of  $6000  each,  to  ac- 
cumulate by  the  addition  of  half  of  the  income,  until  each 
should  amount  to  $10,000,  to  be  held  in  perpetuity  for  pur- 
poses which  permanently  suspended  the  absolute  ownership. 
In  its  different  stages  it  was  heard  by  eleven  judges.  Of 
those,  Judge  Buggies  (who  had,  as  vice  chancellor,  a£5umed 
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the  validity  of  those  bequests,)  and  Judge  Denio,  of  the  court 
of  appeals,  and  Justices  Morse,  Mason  and  Willard,  of  the 
supreme  court,  (but  sitting  in  the  court  of  appeals,)  sustained 
the  legacies,  while  they  were  condemned  as  null  and  void  by 
Judges  Gardiner  and  Johnson,  of  the  court  of  appeals,  and 
Justices  Taggart,  (sitting  in  that  court,)  McCoun,  Barculo 
and  Brown,  of  the  supreme  court;  so  that  the  judgment 
which  was  eventually  pronounced  was  actually  against  the 
opinion  of  a  majority  of  the  Judges.  Possibly  that  may 
lead  to  a  reconsideration  of  the  questions  involved,  and  a 
different  determination  by  that  high  tribunal;  especially 
as  it  has  in  some  instances  reversed  its  own  decisions.  (See 
Brewster  v.  Silence,  4  Seld.  209,  expressly  overruling  Broum 
V.  Curtiss,  2  Comst.  225 ;  and  Durham  v.  Manrow,  id.  533 ; 
and  Robertson  v.  Bullions^  1  Kem.  243 ;  and  an  unreported 
case  relative  to  a  direction  for  charitable  purposes  to  an  unin- 
corporated association,  overruling  some  of  the  points  decided 
in  Williams  v.  Williams^ 

In  this  court,  however,  I  am  bound  by  the  decision  in  WilU 
iams  V.  Williams,  and  in  accordance  with  it  must  hold  that 
donations  to  incorporated  religious  societies  are  exempt  from 
the  provisions  of  the  revised  statutes  to  prevent  perpetuities. 

There  are,  however,  two  strong  objections  to  the  validity  of 
the  bequest  to  the  Baptist  church,  in  this  case,  which  remain 
to  be  considered  :  First,  that  it  could  not  be  effectuated  with- 
out violating  the  provisions  of  the  revised  statutes  against  ac- 
cumulations ;  and  second,  that  the  proposed  object  was  accom- 
plished through  other  means  in  the  lifetime  of  the  testatrix. 
If  it  can  be  sustained  at  all,  notwithstanding  the  direction  for 
an  illegal  accumulation,  it  must  be  through  the  English  doc- 
trine of  cypres  or  approximation.  In  England,  when  prop- 
erty has  been  donated  for  charitable  purposes,  it  is  considered 
as  an  absolute  dedication  ;  and  where  the  object  cannot  be  ac- 
complished as  donated  or  designated  by  the  doner,  the  king 
can,  by  virtue  of  his  prerogative,  through  his  chancellor,  upon 
an  information  filed  by  the  attorney  general,  devote  it  to  some 
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charitable  use  corresponding,  as  near  as  may  be,  with  the 
original  design.  In  the  case  of  WiUiama  v.  Wittiama^  the 
court  of  appeals  made  a  practioal  application  of  that  doctrine. 
There  was  a  direction,  in  the  bequest  of  the  principal  sum  to 
the  rdigious  society,  that  one  half,  only,  of  the  income  should 
be  appropriated  in  payment  of  the  salary  of  the  clei^man  of 
the  parish,  until  the  principal  should  be  increased  by  accumu- 
lation to  a  specified  sum,  nearly  double  of  the  original  amount 
The  court  decided,  however,  that  the  entire  income  might  be 
paid  towards  the  dergyman^s  salary  from  the  interest  That 
was  contrary  to  the  donation  in  the  will,  and  could  only  be 
justified,  if  at  all,  by  the  principle  of  approximation.  Still, 
the  learned  judge  who  gave  the  prevailing  opinion,  said :  ''It 
is  unnecessary  to  decide,  in  this  case,  whether  we  could  pro- 
ceed upon  the  principle  of  approximation^  when  it  is  impossi- 
ble to  execute  the  gift  substantially  according  to  the  terms  of 
the  grant  or  devise.  My  own  opinion  is,  that  the  distribution 
of  powers  among  the  great  departments  of  the  government, 
which  is  a  fundamental  doctrine  in  the  American  system, 
would  prohibit  the  courts  from  exercising  a  jurisdiction  so 
purely  discretionary.''  In  the  unreported  case  in  the  court  of 
appeals  to  which  I  have  alluded,  the  non-applicability  of  the 
doctrine  of  approximation,  in  donations  for  charitable  pur- 
poses, is  expressly  adjudicated.  In  the  case  under  considera- 
tion, therefore,  the  legacy  to  the  Baptist  church  cannot  be 
sustained,  either  as  a  contribution  towards  building  another 
church,  or  to  defray  the  expenses  of  the  edifice  which  was 
erected  during  the  lifetime  of  the  testatrix. 

I  am  strongly  inclined  to  agree  with  the  'counsel  for  the 
plaintiffs,  that  the  trustees  of  an  incorporated  religious  society 
have  not  the  capacity  to  take  property  devised  or  bequeathed 
to  them  in  trust  for  other  societies.  It  is  not  given  to  them 
by  the  statute  relative  to  religious  incorporations,  and  they 
have  none  from  any  other  source.  The  trust  is  not  confided 
to  the  trustees  as  individuals,  but  in  their  official  capacity, 
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and  88  officers  they  cannot  take  property,  except  for  the  use 
of  their  society. 

The  remaining  question  is  whether,  as  the  power  to  sell  the 
property  of  the  testatrix  was  for  the  purpose  of  paying  the 
legacy  to  the  church)  which  has  failed,  as  well  as  for  the  sat- 
isfaction of  other  legacies,  it  is  still  validj  and  can  be  success- 
fully executed  ?  If  the  sole  object  of  the  power  had  been  to 
raise  the  requisite  fllnds  for  the  payment  of  the  rejected  1^- 
acy,  it  would  doubtless  have  &iled.  But  that  was  one  only, 
and  not  positively  one,  of  the  objects  for  which  the  property 
was  to  be  sold.  The  main  design  was  to  e£fectuate  an  event- 
ual distribution  of  the  principal  part  of  the  property  of  the 
testatrix  among  her  fiivoted  relatives.  In  such  cases,  where 
the  principal  design  can  yet  be  effectuated,  although  some 
comparatively  unimportant  object  not  expressly  qualifying  the 
ddegation,  (and  it  is  not  thus  qualified  in  this  instance,)  may 
faO,  the  power  is  valid,  and  of  course  available.  It  would  be 
most  unreasonable  and  unjust  to  hold  that  a  power  to  sell 
such  estate,  for  the  payment  of  legacies,  must  fail,  because 
one  of  such  legacies  may  have  lapsed  or  failed,  for  any  cause. 
The  title  of  the  defendant  Lynt,  to  the  property  purchased 
by  him,  could  not,  as  he  seems  to  apprehend,  be  invalidated 
by  any  misapplication  of  the  purchase  money  by  the  acting 
executor.    (1 JB.  S.  730,  §  66.) 

Ko  olgection  has  been  raised  that  the  causes  of  action  in 
this  case  could  not,  with  propriety,  be  included  in  one  suit. 
As  the  objection,  if  raised,  might  have  been  in  effect  obviated 
by  the  substitution  of  distinct  suits  for  the  separate  causes  of 
action,  it  can  be  effectually  waived. 

A  decree  must  be  entered,  declaring  that  the  proposed  leg- 
acy to  the  Baptist  church  is  void ;  that  the  power  to  sell  the 
real  estate  is  nevertheless  valid,  and  that  the  defendant  Lynt 
must  complete  his  purchase. 

The  costs  of  the  several  parties  must  be  paid  out  of  the 
estate,  or  its  avails  in  the  hands  of  the  executor. 

[Knes  Sfboial  Tsbm,  December  7, 1867.    S.  i,  Sirong,  Jofitice.] 
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Where  the  court  is  satisfied  that,  though  a  testator*!  capacity  was  slender,  he 
yet  had  a  disposing  mind,  if  the  evidence  is  sufficient  to  show  that  he  ftilly 
understood,  and  intended  to  make,  the  disposition  which  he  has  made  of 
hit  property,  the  will  must  stand,  howerer  mmatoial  and  ui^iast  may  be  ita 
provisions. 

Where  the  testator  is  unable  to  read  or  write,  is  extremely  ignorant,  is  weak 
in  understanding,  and  is  susceptible  to  influence,  or  the  victim  of  passion 
or  prejudice,  a  simple  compliance  with  the  statutory  forma  of  execution 
will  not  be  sufficient  to  render  the  will  vBlid» 

The  burthen  of  proof  is  shifted  in  such  a  case.  The  party  propounding  the 
wiU  is  bound  to  show,  not  only  that  the  formal  acts  required  by  the  statute, 
in  all  cases,  were  performed,  but  that  the  testator's  mind  accompanied  the 
will ;  that  he  knew  what  he  was  executing,  and  was  cognizant  of  the  pro- 
visions of  the  testament 

If  there  is  not  sufficient  evidence  to  establish  the  Ikct  that  the  will  was  care- 
fully read  over  to  the  testator,  and  that  he  fully  understood  its  contents,  a 
feigned  issue  may  be  awarded,  to  try  that  question  and  other  questions 
arising  upon  the  application  to  the  surrogate  for  probate  of  the  wilL 

APPEAL  from  a  decree  of  the  surrogate  of  Bichmond 
county,  admitting  to  probate  the  will  of  Jacob  Van 
Pelt,  deceased. 

WUliam  WaJtaon^  for  the  appeUant. 

Lot  O.  Clarky  for  the  respondent* 

By  the  Courty  Davies,  J.  The  testator,  Jacob  Van  Pelt, 
died  on  the  9th  day  of  October,  1856,  at  the  age  of  seventy- 
seven  years.  He  was  twice  married.  By  the  first  wife  he 
had  ten  children,  of  whom  seven  survived  him,  and  two 
others  had  died  not  long  before  him,  leaving  issue.  After 
the  death  of  his  first  wife  he  married  a  widow  having  several 
children.  There  were  no  children  of  the  second  marriage. 
Puring  his  early  life  he  was  an  oysterman.  In  his  advanced 
years  he  devoted  himself  principally  to  the  cultivation  of  his 
farm.  He  accumulated  a  good  estate,  a  principal  part  of 
which  consisted  of  his  fitruL    For  many  years  his  sons 
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labored  with  him  faithfully  in  his  bcusiness  of  oysterisg^  and 
in  the  management  of  his  farm ;  and  it  is  in  proof  that  at 
that  time  he  declared  himself  pleased  with  their  condnct,  and 
expressed  his  intention  of  leaving  his  property  to  those  who 
had  assisted  him  to  earn  it.  He  left  a  will  dated  the  22d 
day  of  'September^  A.  D.  1845^  the  principal  clanse  of  which 
is  in  these  words :  "  After  all  my  lawM  debts  are  paid  and 
discharged,  I  give^  devise  and  bequeath  to  my  loving  wife, 
my  real  and  personal  estate  as  it  now  stands^  to  enjoy  and 
possess  for  ever^  and  that  my  said  wife  may  have  a  full  and 
perfect  light  to  sell,  give  by  will  as  she  pleases,  and  to  whom 
she  pleases.^'  He  appointed  his  wife  and  Benben  P.  Wella 
(by  whom  the  will  was  drawn)  his  executors.  Some  of  his 
children  and  grandchildren  were  in  destitute  circumstances, 
and  it  is  testified  as  to  them,  there  had  been  no  i^nkindness 
of  feeling  on  the  part  of  the  testator,  though  to  some  of  his 
sons  there  is  evidence  that  he  entertained  feelings  of  displeas- 
ure, if  not  of  enmity.  Without  stating  particularly  the  tes- 
timony of  the  several  witnesses  called  and  examined  before 
the  surrogate,  it  may  be  said  the  following  fitots  are  proved : 

The  wiU  was  drawn  by  Beuben  P.  Wells^  who  seems  to 
have  been  a  justice  of  the  peace,  residing  in  the  neighbor- 
hood of  the  testator.  The  directions  for  drawing  the  will 
were  given  by  the  testator  himself,  the  wife  not  then  being 
present.  The  will  was  forthwith  drawn,  was  read  by  Wells 
to  the  testator,  and  was  then  executed  in  presence  of  the 
other  witnei»es,  one  of  whom  was  the  brother  of  the  testa- 
tor's wife.  The  certificate  of  its  execution  and  acknowledg- 
ment was  in  due  form ;  but  the  will  was  not  read  to  the 
testator  in  the  presence  of  either  of  the  witnesses,  nor  did 
they  know  that  the  testator  was  aware  of  it,  or  understood 
the  contents  of  the  paper.  . 

The  daughter  of  Wells  had,  a  year  or  two  before  the  exe- 
cution of  the  will,  married  the  son  of  Mrs.  Van  Pelt,  the 
testator's  second  wife.  Wells  was  on  intimate  terms  with 
Mrs.  Van  Pelt  and  the  testator,  and  was  made  the  custodian 
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6f  the  will  from  its  execution  till  the  death  of  the  testator. 
Neither  the  making  nor  the  contents  of  the  will  were  made 
known  to  the  children  of  the  testator. 

The  testator  was  a  man  wholly  without  education.  He 
could  neither  read  nor  write.  His  natural  capacity  would 
seem  to  have  heen  not  veiy  inferior^  hut  to  have  heen  wholly^ 
undeyeloped,  except  as  to  the  acquisition  of  money.  But 
even  in  that  direction,  it  was  not  so  developed  as  to  enable  him 
io  compute,  except  in  small  sums,  or  to  very  limited  amounts. 
He  could  not  discriminate  between  bank  bills  of  various  de> 
nominations,  except  between  one  or  two  dollar  bills  and  five 
dollar  bills.  The  common  coin  in  circulation  he  seems  to 
have  known.  But  some  of  the  witnesses  state  that  if  he  sold 
a  load  of  hay  of  one  thousand  ponnds'  weight  at  one  dollar 
and  fifty  cents  a  hundred,  or  a  skiff-load  of  oysters  at  fifty 
cents  a  hundred,  he  could  not  tell  how  much  the  loads  came 
to.  For  many  years  he  was  accompanied  by  his  sons  and 
others  when  selling  oysters  in  the  city,  and  they  would  com- 
pute the  price  of  his  oysters,  receive  and  count  the  money, 
and  pay  it  over  to  him.  After  the  will  was  executed,  one 
witness  (Brown)  states  that  when  the  testator  wished  to  com- 
pute the  price  of  a  thing,  and  no  person  was  present  to  do  it 
for  him,  he  woidd  do  it  by  beans.  '^  He  would  take  and 
count  eight  big  beans  for  a  dollar,  and  small  ones  for  six- 
pence." For  many  years  before  his  death  his  conversations 
were  rambling  and  disconnected.  During  all  his  life,  it  would 
appear  from  all  the  testimony,  that  his  mode  of  conversing 
and  speaking  was  singular,  so  as  frequently  to  be  difBicult  of 
comprehension,  especially  to  those  not  intimately  acquainted 
with  him.  He  was  a  man  of  quick  and  sullen  temper,  of 
violent  passions,  of  great  obstinacy,  and  strong  prejudices. 
If  irritated  against  any  persons,  he  was  bitter  and  rough  in 
his  conduct  towards  them.  But  if  his  confidence  was  ob- 
tained, he  was  very  much  under  the  influence  of  the  person 
who  had  won  it.  He  was  very  suspicions.  Several  witnesses 
state  that  he  did  not  know  the  difforenoe  between  fiM^  wit- 
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XMMed  1^  himself  and  infonnation  derived  by  hearsay^  and  that 
he  would  testify  positively,  and  as  if  upon  his  own  knowl- 
edge, to  matters  that  he  merely  heard  stated,  not  distingoish- 
ing  between  hearsay,  or  supposition,  and  fact 

The  witnesses  for  the  appellant  speak  of  his  mental 
capadty  as  being  v^  limited,  as  do  several  of  the  witnesses 
tor  the  respondent  But  this  incapacity  was  rather  the  result 
of  an  oitire  want  of  education,  and  of  an  indulgence  in  pas- 
sioD,  tiian  of  a  defect  of  understanding.  When  a  matter 
which^  stated  in  ordinary  language,  was  quite  beyond  his 
compirehension,  was  explained  to  him  in  terms  with  which  he 
was  familiar,  he  could  understand  it,  especially  if  the  expla- 
nation was  slowly  and  deliberately  made.  His  memory  was 
fonnerly  good  within  the  range  of  subjects  with  which  he  was 
conversant ;  but  for  ten  or  twelve  years  before  his  death  it 
had  become  much  impaired. 

Though  commonly  prudent  and  shrewd  in  the  management 
of  his  pecuniary  affairs,  it  is  abundantly  clear  from  his  con- 
duct at  the  division  of  his  father's  estate,  that  if  his  passions 
or  prejudices  were  aroused,  he  utterly  lost  sight  of  his  own 
interest.  His  conduct  at  the  time  of  his  mother's  funeral 
shows  that  he  was  equaUy  blinded  by  passion  to  obligations, 
which  ore  usually  the  most  powerful  over  the  minds  of  men. 

We  are  all  of  opinion,  however,  that  though  the  testator's 
capacity  was  slender,  he  had  still  a  disposing  mind ;  and  if 
the  evidence  is  sufficient  to  show  that  he  fully  understood, 
and  intended  to  make,  the  disposition  which  he  has  made  of 
his  property,  the  will  must  stand,  however  unnatural  and  un- 
just may  be  its  provisions. 

Does  the  evidence  in  this  case  show  that  fact  ?  In  other 
words,  when  the  testator  is  unable  to  read  or  write,  is  ex- 
tremely ignorant,  is  weak  in  understanding,  and  is  susceptible 
to  influence,  or  the  victim  of  passion  or  prejudice,  will  a 
simple  compliance  with  the  statutory  forms  for  a  valid  testa- 
mentary act,  be  sufficient  to  sustain  the  will  ? 

It  has  been  said  by  a  most  learned  jurist,  who  has  illustra- 
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ted  the  sniTogate's  oonrt  of  the  most  populous  county  in  the 
state  for  several  years,  and  the  too  early  termination  of  whose 
judicial  services  is  a  public  loss,  that  the  statutory  forms 
'^  are  necessary,  hut  even  when  satisfied  by  the  evidence,  do 
not  always  entitle  the  will  to  be  admitted  to  proof.  Some- 
thing more  is  necessary  to  establish  the  validity  of  the  will 
in  a  case  where,  from  the  infirmities  of  the  testator,  his  im- 
paired capacity,  or  the  circumstances  attending  the  transact 
tion,  the  usual  inference  cannot  be  drawn  from  the  mere 
formal  execution.  Additional  evidence  is  therefore  required, 
that  the  testator's  mind  accompanied  the  will,  and  was  cog- 
nizant of  the  provisions  of  the  will/'  (Wier  v.  FU^erald, 
2  Bradford's  Sur.  Bep.  69.) 

In  the  case  of  Mowry  v.  SilheVy  (Id.  133,)  the  decedent  was 
seventy-five  years  of  age,  his  mind  and  memory  were  im- 
paired, and  though  he  was  not  legally  incompetent  to  make  a 
wiU,  it  was  properly  held  that  a  testamentary  disposition  of 
his  property  ought  not  to  be  sustained  unless  proved  to  have 
been  fairly  made,  to  have  emanated  from  him  of  his  own  free 
will,  without  interposition  of  others,  and  to  have  accorded 
with  his  intentions,  otherwise  expressed,  or  implied  from  the 
state  of  his  family  relations.  It  was  declared  not  to  be 
enough,  in  such  a  case,  to  show  that  instructions  were  given 
by  the  testator,  especially  when  he  was  so  situated  that  the 
instructions  might  have  been  procured  by  undue  influence. 
And  it  was  there  held  that,  iH  case  of  an  unequal  will,  exe- 
cuted by  a  person  weak  in  mind  and  body,  at  the  house  of  the 
party  most  largely  benefited,  the  execution  of  which  was  not 
communicated  to  the  children  of  the  decedent,  and  the  pro- 
visions of  which  were  not  in  harmony  with  his  previously 
expressed  intentions  and  dispositions,  the  ordinary  presump- 
tions flowing  from  the  formal  act  of  execution,  did  not  ob- 
tain ;  that  the  burden  was  thrown  on  the  party  seeking  to 
establish  the  testamentary  act  of  proving  that  precautions 
were  taken,  and  explanations  had,  to  secure  to  the  testator 
the  full  and  free  action  of  his  impaired  faculties ;  and  that  in 
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sach  a  case  the  order  of  proof  was  reyersed^  and  it  should  be 
shown  affirmatively  that  no  imposition  was  practised. 

It  was,  as  1  understood  it,  upon  substantially  the  same 
grounds  that  the  same  learned  judge  put  the  decision  in  the 
recent  and  very  interesting  will  of  Henry  Parish.  The  will 
and  the  earlier  codicils  were  sustained ;  for  when  they  were 
made,  the  testator  was  in  possession  of  his  powers  and  Acui- 
ties, and  fully  able  to  communicate  his  intentions  to  others. 
The  later  codicils  were  rejected,  though  the  formal  acts  of  ex- 
ecution seem  to  have  been  performed.  But  the  power  of  the 
testator  was  so  far  weakened,  and  he  was  so  situated,  as  to 
expose  him  peculiarly  to  the  exercise  of  undue  influence,  while 
his  ability  to  make  known  his  precise  wishes  was  rendered  at 
least  very  questionable. 

Substantially  the  same  ground  has  been  laid  down  in  nu- 
merous other  cases.  Thus,  in  Chaffee  v.  The  Baptist  Mission- 
ary Gonveationy  (10  Faige^  85,)-  the  chancellor  said  that 
when  the  testator  was  illiterate  and  inoapable  of  reading  and 
writing,  it  was  proper  the  whole  should  be  read  over  to  him, 
in  the  presence  and  hearing  of  the  witnesses ;  and  that  the 
&ct  of  such  reading  in  his  presence,  should  be  stated  in  the 
attestation  clause,  or  at  least  the  witnesses  should,  by  inquiry 
of  such  illiterate  testator,  ascertain  the  fact  that  he  is  aware 
of  the  contents  of  the  instrument  which  he  executes  and  pub- 
lishes as  his  will ;  and  that  he  is  possessed  of  a  competent 
understanding  to  make  a  testamentary  disposition  of  his  prop- 
erty. The  learned  chancellor  decided,  however,  that  the  neg- 
lect of  these  provisions  will  not  render  the  will  invalid,  if  the 
court  and  jury  before  whom  the  question  of  its  validity  is 
tried,  are  satisfied,  upon  the  whole,  evidence,  that  the  will 
was  duly  executed,  and  that  the  testator  understood  its 
contents. 

Without  stopping  to  cite'other  authorities  to  support  these 
views,  as  might  be  easily  done,  I  think  it  may  be  stated  as  a 
general  rule,  that  where  the  circumstances  which  attend  this 
case  are  found — the  age,  the  ignorance,  the  inability  to  read 
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or  \mte,  the  exposure  to  influence  on  the  part  of  the  testator, 
the  conceded  fact  that  he  is,  and  has  for  many  years  been, 
wholly  swayed  by  passion  and  prejudice— there  the  mere  com- 
pliance with  the  statutory  formalities  of  execution  is  not  su£S- 
dent  The  burden  of  proof  is  shifted.  The  party  propound- 
ing the  will  is  bound  to  show,  not  only  that  the  formal  acts 
required  by  the  statute  in  all  cases  were  performed,  but  that  the 
testator's  mind  accompanied  the  will ;  that  he  knew  what  he 
was  executing,  and  was  cognizant  of  the  provisions  of  the  testa- 
ment The  true  question  presented  by  this  case  is,  whether  the 
proponent  has  succeeded  in  assuming  this  burden  and  establish- 
ing this  &ct.  For  my  part,  I  do  not  think  she  has.  At  the 
utmost,  it  can  only  be  said  that  her  proof  leaves  the  question 
in  doubt.    I  think  it  hardly  does  that. 

.  In  the  first  place,  the  main  provision  of  the  will,  that  which 
gives  to  the  wife  the  ultimate  power  of  disposition  over  the 
property  after  her  own  life,  is  at  variance  with  every  feeling 
of  nature  in  the  testator.  For  the  natural  result  of  that  pro- 
vision must  be  to  send  the  property  from  his  own  name  and 
blood  to  strangers.  Such  a  result  is  at  war,  too,  with  feelings 
which  the  testator  had  entertained  and  declared,  for  many 
years  before  the  will  was  made,  and  which  he  freely  ex- 
pressed about  that  time,  and  frequently  afterwards,  till  near 
his  death. 

Though  the  state  of  his  feelings  towards  some  of  his  sons 
might  warrant  the  belief  that  he  designed  to  disinherit  them, 
there  is  no  pooof  of  any  such  intention  towards  others  of  his 
children,  or  towards  any  of  his  grandchildren  ;  the  proof  be- 
ing that  he  was  always  kindly  disposed  to  the  latter,  and  that 
some  of  them  were  in  destitute  circumstances.  Although  it 
is  plain  that  the  older  children  had  but  little  intercourse  with 
their  father  or  the  inmates  of  his  household,  after  the  second 
marriage,  and  had,  therefore,  but  little  opportunity  of  proving 
the  direct  exercise  of  undue  influence  over  the  testator,  by  hia 
wife,  yet  the  case  is  by  no  means  free  from  circumstances 
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wMch  Btioiigly  indicate  €iuch  an  infloence.  The  mtD600 
Brown,  the  principal  if  not  the  only  witness  who  was'an  in- 
mate of  the  testator's  family  dnring  his  last  years,  states,  that 
Mrs.  Van  Pelt  often  spoke  against  his  children,  to  the  de« 
ceased ;  she  dwelt  frequently  on  the  fact  that  Prior  (one  of 
the  sons)  owed  the  old  man  and  would  not  pay  him ;  and  she 
said  that  he  (testator)  was  a  fool  to  Ifet  him  have  any  thing 
without  he  paid  for  it  So  Parker  states  that  Mrs.  Van  Pdt 
had  great  influence  over  her  hushand,  in  many  instances. 

Seven  witnesses  on  the  part  of  the  contestants,  all  of  whom 
knew  the  testator  intimately  and  for  long  periods,  give  it  as 
their  opinion,  that  the  testator  had  not  sufficient  knowledge 
to  understand,  without  explanation,  that  sudi  a  will  as  he 
did  sign,  would  enable  his  wife  to  give  the  estate  by  will  away 
from  his  own  children.  Monel,  a  witness  called  for  the  pur- 
pose, says  that  he  thinks  the  testator  had  capacity  to  under- 
stand the  will,  if  it  tpns  read  and  eacpladned  to  him  in  plain 
fffords;  very  plain,  he  adds,  they  ought  to  he,  for  he  had  no 
education.  The  other  witnesses  for  the  proponent  do  not 
materially  contradict  this  statement,  thus  strongly  fortified. 
They  speak  of  certain  particulars,  in  which  the  capacity  of  the 
testator  seemed  greater  to  them  than  the  witnesses  on  the 
other  side  had  stated  it  to  be.  And  Doctors  Eddie  and  Har- 
rison think  that  his  capacity  to  make  a  disposition  of  his 
property  by  will  about  an  average  one.  But  they  had  only  a 
limited  acquaintance  or  intercourse  with  him ;  and  though 
very  intelligent  witnesses,  their  opinions,  under  the  circum- 
Btaoces,  do  not  by  any  means  outweigh  those  of  the  eight  wit- 
nesses on  the  other  side. 

It  was  insisted,  at  the  argument,  that  this  evidence  of 
opinion,  on  the  part  of  the  witnesses  for  the  contestants,  was 
inadmissible,  within  the  case  of  Demtt  v.  Barley,  (58elden, 
371.)  That  case,  however,  expressly  concedes  that  in  the  ec- 
desiastical  courts  such  evidence  has  generally  been  admitted, 
mi  ui  authority  only  as  to  what  is  or  is  not  admissible  in  tri- 
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alfl  in  actions  at  law.  The  reasoning  of  the  learned  jadge, 
who  delivered  the  prevailing  opinion,  does  not  seem  to  me 
to  apply  to  the  courts  christian,  where  judge  and  jxuj  are 
both  one. 

The  only  testimony  in  the  whole  case  to  show  that  the  tes- 
tator was  made  aware  of  the  effects  of  the  will,  or  understood 
its  provisions,  is  that  of  Wells.  He  says  he  took  the  instruc- 
tions for  drawing  the  will  from  the  testator  himself,  and  that 
when  drawn  he  read  it  over  to  him.  There  is  not  a  word  of 
his  explaining  its  effect  or  results.  It  was  simply  read  to 
him,  without  comment  or  explanation.  To  my  mind,  the  in- 
structions given  to  Wells  for  drawing  the  will  bear  the  marks 
of  influence.  They  show  that  his  mind  had  been  carefully 
prepared  for  giving  them.  But  they  do  not  indicate  any  thing 
more  than  he  told  Parker  he  meant  to  do,  just  about  the  time 
the  will  was  made :  That  as  his  totfe  had  been  a  good  ti^e, 
she  should  have  a  good  home  as  long  as  she  lived. 

The  only  proof  then,  that  the  testator  was  made  aware 
of  the  contents  and  effect  of  the  will,  is  this  simple  declara- 
tion of  Wells.  But  he  was  under  very  strong  influences  to 
sustain  the  will.  His  daughter  had  married  the  son  of  Mrs. 
Van  Pelt,  the  sole  devisee  and  legatee  under  this  will.  If  the 
•will  was  established,  the  whole  of  the  property  might,  a  very 
considerable  part  almost  certainly  would,  come  to  his  son-in- 
law  and  daughter.  Nor  is  Wells'  testimony  free  from  suspi- 
cion. Though  that  marriage  took  place  two  years  before  the 
execution  of  the  will,  he  was  unable  upon  his  cross-examina- 
tion to  state  whether  the  marriage  was  prior  or  subsequent  to 
the  execution  of  the  will. 

Upon  the  whole  case,  I  do  not  deem  the  evidence  sufficient 
to  meet  the  requirements  which  the  law  imposes  on  the  party 
propounding  such  a  will  as  this  for  probate. 

The  case  of  a  blind  man  was  mentioned  at  the  argument, 
and  it  was  sought  to  show  that  what  was  done  in  this  case 
was  sufficient  to  uphold  the  will  of  a  blind  person.    No  doubt 
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there  may  be  cases  where,  from  the  blindness  being  congeni- 
tal, the  testator  may  be  wholly  nn&miliar  with  affidrs,  and 
pecnliarly  exposed  to  undue  influence.  A  will  made  by  such 
a  one,  especially  if  it  was  at  variance  with  the  declarations  or 
known  intentions  of  the  testator,  might  req[uire  to  be  read 
ovor  to  him  in  the  presence  of  the  witnesses,  its  contents  ex- 
plained, and  the  capacity  of  the  testator  inquired  into  and  a»- 
certained.  But  in  case  the  blindness  had  supervened  late  in 
life,  and  upon  a  man  of  business,  familiar  with  the  world, 
then,  I  feel  no  doubt,  it  would  be  sufficient  if  he  gave  instruc- 
tions for  drawing  the  will,  and  if  it  could  be  proved  that  it 
had  been  read  over  to  him,  though  not  in  the  presence  of  the 
attesting  witnesses.  Especially  would  this  be  so,  if  there  were 
no  violence  done  by  the  will  to  the  natural  claims  of  kindred, 
and  the  declared  intentions  of  the  testator.  In  such  a  case, 
the  only  question  would  be  whether  the  paper  executed  as  the 
will  had  been  honestly  and  truly  read  over  to  the  testator,  be- 
fore his  execution  of  it « 

The  testimony  of  an  unimpeached,  impartial  and  disinter- 
ested witness,  that  such  a  will  had  been  carefully  read  over  to 
the  testator,  that  he  fully  understood  its  contents,  added  to 
the  testimony  of  the  attesting  witnesses,  and  the  compliance 
with  all  the  statutory  forms,  would  seem  to  leave  no  doubts 
that  the  paper  propounded  was  the  will  of  the  testator.  This 
fact  must  be  satisfactorily  established,  before  any  court  is  jus- 
tified in  allowing  the  paper  writing  produced,  to  be  pro- 
bated as  the  will  of  the  testator.  In  my  judgment,  there  is 
not  sufficient  evidence  in  this  case  to  establish  that  fact.  I 
am  not  satisfied  that  it  is  the  will  of  the  testator  in  fact ;  and 
not  being  so  satisfied,  the  order  of  the  surrogate  cannot  be 
affirmed,  but  should  be  reversed. 

The  decision- of  the  surrogate  admitting  the  will  to  probate 
was  erroneous,  and  must  be  reversed.  But  this  reversal  be- 
ing upon  a  question  of  fact,  a  feigned  issue  must  be  made  up 
to  try  the  questions  arising  on  the  application  to  prove  the 
will ;  and  the  sdme  must  be  sent  for  trial  to  the  next  circuit 
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oonrti  to  be  held  in  Bicbmond  county.  The  coBtB  of  this  ap- 
peal^ to  the  appellant,  may  abide  the  event  of  that  issae,  to 
be  paid  out  of  the  estate  if  he  is  finally  snccessfol, 

[EisGB  Gbnxbal  Tbbm,  February  9,  1868.     S.  B.  Strong^  JDavi^i  and 
Bi/rdnye^  Justices.] 
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A  Judgment,  entered  by  Gonfession,  upon  a  statement  in  these  words :  "  The 
above  indebtedness  arose  on  a  promissory  note  made  by  the  defendants  to 
the  plaintiff,  dated  June  21,  1864,  in  the  sum  of  $700,  with  interest,  that 
amomit  of  money  being  had  by  the  defendants  of  the  plaintiff,  and  opon 
which  there  is  this  day  due  the  svm  of  |782.07,  together  with  |B0.41,  now 
doe  the  plaintiff  from  the  defendants  as  costs  in  an  action  brought  against 
the  defendants  by  the  plaintiff  on  said  promissory  note,  in  the  supreme 
court,  which  suit  is  now  discontinued  by  the  plaintiff  upon  this  confession 
of  Judgment  to  him  by  the  defendants,"  set  aside,  on  the  ground  of  the  Insu^ 
fldenoy  of  the  statement 
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OTION  to  set  aside  a  judgment  entered  by  confession,  on 
aocoant  of  the  insufficiency  of  the  statement 


Schoonmaker  d  Westbrook^  for  the  motion. 

R  WhitdkeTj  opposed. 

Bbown,  J.  Jeremiah  Bussell,  a  judgment  creditor  of  the 
defendants,  Brink  and  Snider,  moyes  to  set  aside  the  judgment 
entered  by  confession  in  this  action,  for  the  insufficiency  of 
the  statement,  which  is  in  the  following  words  :  ^'  The  aboye 
indebtedness  arose  on  a  promissory  note  made,  by  the  defend- 
ants to  the  plaintiff,  dated  June  21, 1854,  in  the  sum  of  seven 
hundred  dollars,  with  interest,  that  amount  of  money  being 
had  by  the  defendants  of  the  plaintiff,  and  upon  which  there 
is  this  day  due  the  sum  of  seven  hundred  and  eighty-two  dol- 
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Ian  and  seven  cents,  together  with  eighty  dollars  and  forty- 
one  cents,  now  dne  the  plointifif  from  the  defendants  as  costs 
in  an  action  hronght  against  the  defendants  by  the  plaintiff 
on  said  promissory  note,  in  the  supreme  court,  which  ismt  is 
now  discontinued  by  the  plaintiff  upon  this  confession  of  judg- 
ment to  him  by  the  defendants.'' 

Bo  much  of  the  statement  as  refers  to  the  promissory  note 
as  the  fact  out  of  which  the  debt  arose,  is  of  no  avail  to  sus- 
tain the  judgment,  upon  the  authority  of  the  case  of  Ohappd 
V.  Ghappel,  (2  Keman^  215,)  for  the  reason  there  given,  that 
the  note  is  but  presumptive  evidence  of  the  debt,  and  not  the 
debt  itself,  which  arose  out  of  facts  dehors  the  instrument, 
and  antecedent  to,  or  simultaneous  with,  its  execution.  The 
reference  to  the  note  is  immediately  followed  by  the  words, 
"  that  amoiyit  of  money  being  had  by  the  defendants  of  the 
plaintiff/'  And  the  force  and  validity  of  the  judgment  would 
seem  to  depend  solely  upon  the  sufficiency  of  the  fact  therein 
stated.  The  case  of  Chappel  v.  Chappd  is  also  authority  for 
the  construction,  that "  the  object  of  the  statute  is  to  improve 
the  condition  of  other  creditors,  by  compelling  parties  to  spread 
upon  the  record  a  more  particular  and  specific  statement  of 
the  facts  out  of  which  the  indebtedness  arose;  thus  enabling 
them  by  a  comparison  of  that  statement  with,  the  known  cir- 
cumstances and  relations  of  the  debtor,  to  fonn  a  more  accu- 
rate opinion  as  to  his  integrity  in  confessing  the  judgment 
than  was  possible  under  the  former  system."  In  Ihmham  v. 
Waterman^  (6  Ah.  Pr,  Bep,  357,)  the  court  of  appeals  also 
determined  that  section  383  of  the  oode  was  designed  to  re- 
quire, by  implication,  what  the  act  to  prevent  abuses  in  the 
practice  of  the  law,  &c.  passed  April  21,  1818,  required  by 
express  words ;  that  is  to  say,  a  particular  statement  and  sp^ 
cification  of  the  nature  and  consideration  of  the  debt  or  de- 
mand, and  in  case  such  demand  should  arise  upon  a  note, 
bond  or  other  specialty,  that  the  origin  and  consideration  of 
the  same  should  be  particularly  set  forth.  Lawless  v  Hach^ 
ett,  (16  VoAn.  149,)  arose  under  the  act  of  1818 ;  and  it  was 
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there  held^  that  a  Btatement  as  general  as  the  oommon  counts 
in  a  declaration  was  not  sufficient  In  Dunham  y.  Waterman 
the  statement  was  a  note  given  upon  settlement  of  accounts, 
which  was  held  insuffident,  and  the  doctrine  was  reasserted 
that  a  statement  as  general  as  the  common  counts  was  insuf- 
ficient to  sustain  the  judgment.  The  account  stated,  and  the 
indebUatus  aasumpaii  for  money  had  and  received,  &c.  were 
both  common  counts  under  the  old  forms  of  pleading;  and 
we  have  seen  that  a  statement  of  a  debt  as  general  as  either 
is  ineffectual  to  sustain  a  judgment  by  confession.  The  lan- 
guage of  the  statement  in  this  case  is  quite  as  general,  and  is 
indeed  substantially  the  same  as  the  language  of  the  count  for 
money  had  and  received,  and  falls  within  the  principle  of  the 
two  cases  to  which  I  have  referred.  To  say  "  that  amount  of 
money  being  had  by  the  defendants  of  the  plaintiff,''  without 
saying  when  and  in  what  sums  had,  or  under  what  circum- 
stances, and  for  what  objects  or  purposes — ^whether  as  a  gift 
or  a  loan,  or  for  money  collected  and  misapplied^  or  in  pay- 
ment of  property  not  delivered,  or  upon  any  other  contract 
which  the  defendants  failed  to  execute — is  to  withhold  and 
conceal  from  the  other  creditors  of  the  defendants  the  most 
material  facts  out  of  which  the  debt  arose.  Suppose  the  state- 
ment had  said  that  the  sum  of  seven  hundred  dollars  was  for 
so  much  money  paid  by  the  plaintiff  for  the  defendants,  with- 
out saying  in  what  sums,  at  what  times,  to  what  persons,  or 
for  what  objects  and  purposes,  could  it  have  been  regarded  as 
sufficient  ?  Would  it  have  furnished  the  creditors  with  any 
useful  information  ?  And  would  not  such  a  lean  and  narrow 
statement  have  been  a  depr  and  palpable  evasion  of  the  spirit 
of  the  statute  as  construed  and  expounded  by  the  court  of 
appeals? 

Begarding  the  statement  as  wholly  inadequate  to  sustain 
the  judgment,  the  motion  to  set  it  aside  is  granted,  with  ten 
dollars  costs  to  the  moving  party. 

[DuTCHBSS  Spbcial  TbsXi  June  14,  1868.    Brown,  Jnatice.] 
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To  bold  the  owner  of  a  dog  liable  for  an  iijory  committed  by  bim,  it  must 
appear  that  the  dog  was  Ticlons  and  the  owner  knew  It,  or  that  he  was  a 
treepaaser,  at  the  time  of  doing  the  injury.    F§r  Caxpbbll,  J. 

K  an  indlTidoal  knows  that  his  dog  is  In  the  habit  of  following  teams  driven 
by  sncb  person,  and  of  watching  them  after  they  are  hitched  pjid  left  by 
him ;  and  if  he  knows  that  such  dog  is  accustomed  to  attack  and  bite  stran- 
gers approaching  teams  so  watched,  he  is  liable  for  any  ii^nry  done  by  th« 
dog  to  a  person  lawftUly  approaching  the  team  for  the  purpose  of  unhitch- 
ing it.    Mason,  J.,  dissented. 

A  man  owning  such  a  dog,  knowing  its  character,  must  secure  it  at  home,  so 
that  it  win  not  follow  him.  If  it  follows  him,  and  bites  a  person  rightfully 
coming  to  remove  the  team  from  an  inn-shed  where  the  owner  has  left  it, 
and  where  the  dog  is  watching  it,  such  owner  is  liable  in  damages.  Ma- 
soir,  J.,  dissented. 

Whether,  in  such  a  case,  a  dog  has  a  right  to  follow  his  master  and  lie  down 
in  the  open  shed  of  a  public  inn,  or  whether  he  is,  quoad  the  master,  an  in- 
Tolnntary  trespasser,  the  master  is  not  liable,  in  an  action  of  trespass,  for 
the  iqjury  done  by  himi  without  proof  of  knowledge  of  his  vicious  habits. 
Per  Cajcpbslx<,  J. 

THIS  18  an  action  on  the  case  to  recoyer  damages  for  the 
bite  of  a  dog.  The  cause  was  tried  at  the  Cortland  cir*- 
cnit,  Jvljy  1857,  before  Justice  Mason,  and  a  verdict  rendered 
for  the  plaintiff  against  the  defendant  Bentley,  for  $50  dam<- 
ages.  The  defendant  Sweet  was  acquitted  on  the  trial,  there 
being  no  evidence  against  him.  The  court  ordered  a  stay  of 
proceedings,  and  that  the  cause  be  heard  in  the  first  instance 
at  general  term.  The  plaintiff  in  his  complaint,  after  setting 
forth  that  the  d(^  attacked  and  bit  him,  proceeds  to  say : 
''And  said  plaintiff  further  alleges,  that  before,  and  at  the 
time  of  the  injury  harein  before  allied,  the  said  d^endants 
well  knew  thai  the  said  dog  was  a  fierce^  ferocious  and  dan- 
gerous dog^  and  thai  he  had  [attacked  and  bitten]  and  was 
used  and  accustomed  to  attack  and  bite  mankind,"  The  de- 
fendants answered,  denying  each  and  every  allegation  in  the 
complaint  From  the  evidence  it  appeared  that  the  dog  be- 
longed to  Bentley^  who  lived  about  four  mil^s  from  Cortland 
village,  and  that  on  the  day  of  the  accident  the  dog  followed 
the  sleigh  in  which  Bentley  rode,  to  the  village.    When  he 
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started,  the  dog  followed  him  for  a  short  distance,  and  he  then 
£ot  out  and  drove  the  dog  back.  He  saw  no  more  of  the  dog 
until  afker  the  accident.  The  person  with  whom  Bentley  rode, 
drove  his  sleigh  into  the  yard  of  the  Eagle  Tavern  and  left  it, 
having  hitched  the  horses  to  a  place  pointed  out  by  the  hostler. 
The  owner  of  the  team,  with  Bentley,  then  went  into  the 
Eagle  Tavern,  where  they  purchased  and  paid  for  cigars  and 
beer.  After  this  they  went  about  the^viUage.  It  did  not  ap- 
pear when  the  dog  came  to  the  village,  but  he  was  found  soon 
after  by  the  plaintiff  (who  was  the  son  of  the  proprietor  of  the 
Eagle  Tavern)  watching  the  team.  The  horses  being  hitched 
near  a  wagon  belonging  to  the  plaintiff's  father,  they  were 
foimd  gnawing  the  end  board,  whereupon  the  plaintiff  took 
hold  of  the  horses'  heads  to  back  them  away.  The  dog  then 
jumped  up  and  bit  the  plaintiff  in  the  groin,  which  was  the 
injury  complained  of.  The  dog  appeared  to  have  been  irritated 
by  boys  throwing  snow  balls  and  other  missiles  at  him.  There 
was  no  proof  that  the  dog  had  ever  bitten  any  person  previovs 
to  this  time  J  or  tha;t  he  was  a  savage  or  dangerous  dog.  One 
witness  testified  that  previous  to  the  accident  in  question,  he 
attempted  to  take  hold  of  a  team  that  the  dog  was  watching, 
and  that  the  dog  growled.  The  defendant  Bentley  knew 
nothing  against  the  character  of  the  dog  until  he  bit  the  plain- 
tiff; and  a  witness  for  the  plaintiff,  at  whose  house  the  dog 
was  kept,  testified  that  she  thought  him  a  mild  and  peaceable 
dog.  It  was  proved  (under  the  defendant's  objection)  that  in 
April  after  the  accident  in  question,  the  dog  bit  a  small  boy 
who  was  passing  near  a  bam  where  the  dog  was  kept,  and  also 
that  he  jumped  upon  another  person  who  came  upon  him  sud^ 
denly,  and  that  he  snarled  at  the  same  man  at  another  time. 
The  defendant  Bentley,  upon  a  case  and  exceptions,  moved 
for  a  new  trial 

B.  H.  DueUy  for  the  defendant  I.  The  defendant  is  not 
liable  as  a  trespasser,  for  the  injury  committed  by  his  dog. 
(1.)  The  defendant  was  a  guest  of  the  innkeeper.    {McDonald 
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V.  Edgerton^  5  Barb.  560.)  (2.)  If  the  dog  was  trespasBing  at 
the  time^  the  defendant  is  not  liable  without  proof  of  the 
aderUeTy  as  the  plaintiff  was  not  the  oumer  of  the  dose  and 
cannot  recover  for  any  injury  done  to  it.  The  cases  where  a 
recovery  has  been  had  without  proof  of  a  scienter ^  is  where 
the  breaking  and  entering  the  dose  is  the  substantive  dUtgon 
Hon,  and  the  rest  is  laid  as  matter  of  aggravation  merdy, 
(Van  Leuven  v.  Lyke,  1  Oomst,  515,  517.)  (3.)  In  the  case 
at  bar,  the  liability  of  the  defendant  was  not  put  upon  the 
ground  of  his  being  a  trespasser,  and  therefore  the  point  does 
not  arise  here. 

XT.  The  judge  erred  in  chai^ng  the  jury  that  if  the  dog 
was  vicious  and  dangerous  only  to  strangers  passing  by  him 
when  watching  a  team,  then  the  defendant  was  liable  without 
proof  of  the  defendant's  knowledge  of  the  vicious  and  danger- 
ous propensity  of  the  dog.  The  law  seems  to  be  well  settled, 
both  in  our  courts  and  in  those  of  England,  that  as  any  per* 
son  may  keep  a  domestic  animal,  the  owner  is  only  liable  for 
an  injury  it  may  do  upon  the  ground  of  some  actual  or  pre- 
sumed n^ligence  on  his  part.  It  is  essential  to  the  proof  of 
negligence  that  the  owner  be  shown  to  have  had  notice  of  the 
propensity  of  the  animal  to  do  mischief.  Therefore  in  this 
case,  as  the  plaintiff  gave  no  evidence  that  the  defendant  had 
notice  of  the  dog^s  propensity  to  do  mischief,  the  action  can- 
not be  sustained.  (IS  John.  339.  1  Denio,  495.  17  Wend. 
496.  4  2)e»to,500.  4  Cotrcn,  351.  4JDemo,  127.  1  Corns. 
515.  4  Dewlo,  175.  13  John.  312.  23  Barb.  324)  In 
England  it  has  been  held  that  an  action  for  keeping  a  fero- 
cious dog,  which  bit  the  plaintiff,  (the  defendant  well  knowing 
the  dog  to  be  ferocious,)  does  not  lie,  unless  the  defendant 
knew  that  the  dog  was  accustomed  to  bite.  (Hogan  v.  Sharpe, 
7  Car.  <k  Payne,  755.  Beck  v.  Dyson,  4  Camp.  198.  Thomas 
▼.•  Morgan,  2  (7.,  M.  dk  B.  496.)  The  judge  at  the  circuit  held, 
in  substance,  that  any  person  who  keeps  a  watch  dog  that  is 
dangerous  to  strangers  when  watching,  is  liable  for  an  injury 
catised  by  the  dog,  although  he  has  no  notice  that  the  dog  was 


150  OASES  IN  THE  SUPBXHE  OOUBT. 

Ftirehild  «.  Bcntley. 

dangerous  to  strangers  while  thus  watching.  With  dae  respect 
to  the  decision  of  the  learned  justice^  it  is  submitted  that  no 
case  has  yet  gone  that  length.  There  is  a  class  of  cases  hold- 
ing that  where  an  animal  is  by  naJturt  fierce  and  dangerous,  as 
a  lion,  tiger  and  the  like,  the  person  who  keeps  him  is  liable 
for  any  damage  he  may  do,  upon  the  principle  that  such  ani- 
mals, being  fierce  by  nature,  notice  t^jpre^vmed  On  the  other 
hand,  in  the  case  of  domestic  animals  not  naturally  inclined 
to  do  mischief,  such  as  dogs,  horses  and  the.  like,  the  owner 
must  be  shown  to  have  had  notice  of  their  yiciousness  before 
he  can  be  made  liable  for  their  injuries,  (per  Jewett^J,^ 
1  Comst.  516.)  In  both  cases  notice  is  eeaentud;  but  while 
in  one  case  aduai  notice  must  be  shmon^  in  the  other  it  is  pre- 
sumed. The  error  complained  of  in  this  cause  is  in  placing 
the  owner  of  a  dog,  dangerous  only  to  strangers  while  watch- 
ing, upon  the  same  level  ad  the  owner  of  a  lion,  tiger,  or  other 
animal  jSerce  b^  nature,  and  in  holding  that  neither  actual  or 
presumed  notice  was  necessary  to  be  shown  in  order  to  make 
the  defendant  liable.  Had  the  judge  assumed  that  proof  of 
the  vicious  and  dangerous  character  of  the  dog  while  watch- 
ing, was  equivalent  to  express  notice^  or  if  it  shall  be  contend- 
ed that  such  is  the  effect  of  his  charge,  then  we  say,  that  there 
is  a  distinction  between  the  presumption  arising  firom  the 
proof  that  an  animal  is  of  a  ferocious  and  dangerous  nature, 
or  in  other  words,  naturally  savage  and  dangerous,  and  that 
of  the  presumption  arising  from  the  proof  that  the  d(^  had  an 
acquired  habit  making  him  dangerous  only  in  a  particular  po- 
sition. A  man  may  be  presumed  by  a  jury  to  know  that  an 
animal  fierce  by  nature  is  a  dangerous  animal ;  but  it  would 
be  violence  to  presume  him  to  know  that  his  domestic  animal 
has  a  dangerous  habit,  especially  if  that  particular  habit  is 
contrary  to  his  nature. 

in.  For  the  reasons  stated  in  the  last  point,  the  court  erred 
in  refusing  to  nonsuit  the  plaintiff,  and  in  refusing  to  charge 
as  requested. 

IV.  ThB  court  erred  in  reftuung  to  charge  the  jury  that  thay 
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oonld  only  find  the  fact  of  the  dog  bdng  vioions  and  daogerona 
fi'om  the  prior  history  of  the  dog^  and  fiotfrom  hi8  conduct  on 
the  oceaaion  token  he  hit  the  plaintiff ^  or  from  the  9ubsequefnit 
acta  of  the  do^F— ^nd  in  charging  the  jury  that  they  might  find 
the  had  character  of  the  dog  fix>m  all  the  evidence  in  the  caae, 
hoth  hefore  and  c^ier  the  cLct  complained  of^  and  fiom  the  act 
itself  (1.)  The  accident  occurred  Feb.  23,  1855;  the  suit 
iras  commenced  Feb.  26, 1855 ;  the  defendant  parted  with 
the  dog  SIX  or  eight  days  after  the  accident.  The  vicious  acts 
of  the  d<^  took  place  in  April,  1855,  and  long  after  the  de- 
fendant parted  with  him.  The  vicious  and  dangerous  habits 
of  the  dog  were  likely  to  be,  and  probably  were,  engendered 
by  the  act  of  hiting  the  plaintiff  and  by  subsequent  treatment 
Was  it  right  that  .the  defendant  should  be  prejudiced  by  evi- 
dence which  was  got  up  after  the  suit  was  commenced  ? 
(2.)  If  the  dog^B  conduct  subsequently  is  allowed  to  be  shown, 
to  establish  what  his  prior  character  was,  it  would  imply  that 
the  character  of  the  dog  could  not  change,  and  was  entirely 
unaffected  by  drcumstances ;  whereas  the  habits,  disposition 
and  character  of  domestic  animals  undergo  a  change,  as  much 
as  those  of  men,  depending  upon  a  variety  of  drcumstances. 
It  would  hardly  do  to  say  if  an  individual  commits  a 
crime  to-day,  that  therefore  his  character  was  bad  months  or 
years  before,  or  that  because  a  money  lender  is  now  in  the 
habit  of  taking  usury,  therefore  it  is  evidence  of  his  habit 
formerly.  {Jackson  y.  Bmiith,  7  Olwcn,  717.)  (3.)  The  bur- 
den of  the  proof  was  upon  the  plaintiff  to  show  the  dog  to  be 
vicious  and  dangerous ;  the  presumption  being  that  the  char- 
acter of  the  dog  was  good  up  to  the  time  of  the  accident 
Could  this  presumption  be  overcome  by  proving  his  bad  char- 
acter mbsequen&yy  any  more  than  in  the  case  of  an  individual 
whose  character  at  a  certain  period  is  in  question  ?  (2  Wend. 
S52.)  (4)  If  the  defendant  was  only  liable  upon  the  ground 
of  actual  or  implied  notice  of  the  vicious  and  dangerous  char- 
acter of  the  dog,  then  the  evidence  was  improper,  as  the  de- 
fendant cannot  be  presumed  to  have  had  previous  notice  of  a 
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TioioQS  propensitj  which  the  dog  acquired  by  the  act  of  biting 
the  plaintifl^  aad  by  suboequent  treatment 

y.  The  evidence  as  to  vicious  acts  of  the  dog  after  he  bit 
the  plaintiff^  veas  improperly  admitted^  for  the  reasons  stated 
in  the  last  point    A  new  trial  should  be  granted. 

S.  BaUaard,  for  the  plaintiff. 

Oakfbell^  J.  The  complaint  in  this  cause  states  two 
grounds  on  which  a  recovery  is  claimed :  First,  that  ihe  de- 
fendant wrongfully  and  without  leave,  having  in  his  posses- 
sion and  keeping  a  large,  cross,  ferocious  and  dangerous  dog, 
entered  upon  the  premises  of  the  plaintiff's  fether,  and  where 
the  plaintiff  was  employed  and  lived  with  his  father,  where- 
upon the  dog,  without  provocation  and  without  the  feiult  of 
the  plaintiff,  ferociously  attacked  and  bit  him ;  and,  second, 
that  before  and  at  the  time  of  the  injury,  the  defendant  well 
knew  that  the  dog  was  ferocious  and  dangerous,  and  accus- 
tomed to  bite  mankind.  A*t  the  dose  of  the  case  on  the  part 
of  the  plaintifl^  the  defendant  moved  for  a  nonsuit,  on  the 
ground  that  there  was  no  evidence  to  charge  the  defendant 
with  knowledge  of  the  dog's  vicious  habits,  which  motion 
was  denied,  and  renewed  again  at  the  dose  of  the  whole  evi- 
dence in  the  case,  and  again  denied ;  to  which  ruling  the  de- 
fendant excepted. 

The  defendant  then  requested  the  court  to  charge  the  jury, 
tiiat  the  defendant  could  not  be  held  liaUe,  unless  he  was 
shown  to  have  had  knowledge  of  the  dog's  propensity,  and 
the  court  refused  so  to  chaiige ;  to  which  refusal  there  was  an 
exception.  The  judge  charged  the  jury,  that  if  they  found 
the  &ct  that  the  defendant's  dog  was  in  the  habit  of  follow- 
ing a  team  after  which  the  defendant  rode,  and  of  watching 
such  team,  and  that  he  was  a  dangerous  and  vicious  dog  to 
strangers  passing  by,  when  watching  such  team,  and  the  jury 
should  find  the  fact  that  he  bit  the  plaintiff  under  the  shed 
of  the  plaintiff's  &ther  at  the  public  inn,  in  the  manner  and 
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under  die  GircumstaiioeB  testified  to  by  the  plaintiff  and  hia 
ivitnesaeB,  then  the  defaidant  was  liable  wiihoat  proof  of  the 
defendants  knowledge  of  the  Tidons  and  dangerous  propen- 
sitieB  of  the  dog,  and  although  he  might  only  be  vicious  and 
dangerous  to  strangers  passing  when  he  was  watching. 

The  defendant  had  previously  requested  the  judge  to 
charge,  that  if  the  jury  found  the  fact  as  proved  by  the 
plaintiff's  witnesses,  as  to  the  hitching  of  the  horses  at  the 
shed  of  the  plaintiff's  fifiither,  &a,  and  the  biting  of  the 
plaintiff,  it  was  not  sufficient  to  charge  the  defendant,  unless 
the  defendant  had  knowledge.  There  was  a  refusal  so  to 
chaige,  and  an  exception. 

Without  stopping  now  to  c(msider  whether  there  was  suffi- 
cient legal  evidence  to  warrant  the  jury  in  finding,  that  at 
and  previous  to  thie  injury,  the  dog  was  a  vicious  and  danger- 
ous dog  to  strangers  passing  by,  when  he  was  watching  a 
team  which  he  had  followed ;  that  is,  that  he  would  bite  such 
strangers,  for  he  could  not  be  dangerous  otherwise,  inasmuch 
as  the  question  whether  the  defendant  had  knowledge  was 
wholly  withdrawn  and  excluded  from  the  consideration  of  the 
jury,  it  seems  to  me  that  the  case  narrows  down  to  the  single 
question,  whether  the  dog  was  a  trespasser  on  the  premises 
of  the  idaintiff 's  &iker. 

The  plaintiff's  fiither  was  the  keeper  of  a  public  inn ;  he 
was  obliged  by  law  to  provide  food  and  lodging  for  travelers, 
and  stabling  and  provender  for  their  beasts.  The  defendant 
came  as  a  traveler,  entered  the  inn,  and  with  his  fellow  trav- 
eler called  for  beer  and  cigars,  and  thus  became  the  guest  of 
the  house.     (McDonald  v.  Edgerlony  5  Barb,  560.) 

There  is  a  ccmtradiction  as  to  the  team :  the  hostler  swear- 
ing that  he  gave  no  directions  as  to  the  hitching,  and  the  de- 
fendant's witness,  Oran,  saying  that  the  hostler  pointed  out 
the  place  where  the  team  was  hitched,  and  told  him  he  might 
hitch  it  there.  This  was  in  front  of  the  shed.  The  dog  was 
not  there  then,  but  was  afterwards  found  lying  under  the 
shed  and  immediately  in  front  of  the  horses.    The  plaintiff 
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seeing  the  hones  injaring  the  wagon  of  his  &ther,  was  about 
unhitching  them,  when  the  dog  bit  him.  It  was  a  shed  be- 
longing to  the  inn  where  the  master  was  a  guest,  and  where 
the  team  after  which  the  master  rode  was  hitched.  It  does 
not  seem  to  me  that  the  dog  could,  under  the  circumstances, 
be  considered  a  trespasser,  any  more  than  if  he  had  been 
found  lying  in  front  of  the  team  in  a  public  highway.  It  is 
true  that  a  dog  is  not  a  necessary  traveling  companion, 
though  often  a  very  pleasant  and  useful  one,  and  I  would  be 
unwilling  to  hold,  that  when  he  followed  the  master  where 
the  master  had  a  right  to  go,  he  could  always  be  treated  as  a 
trespasser.  Certainly  the  least  exceptionable  place  where  a 
traveler's  dog  could  be  placed  would  be  by  his  horses,  under 
the  shed  of  a  public  inn.  The  dog,  almost  universally  con- 
sidered and  treated  as  the  £uthful  friend  of  man,  following 
him  in  his  labor,  his  joumeyings,  and  his  sports,  takes  the 
place  among  domestic  animals,  which  he  owns  and  uses  for 
his  protection  and  his  pleasures.  The  master  has  property 
in  him,  as  in  his  horse,  and  the  same  rule  must  apply.  To 
hold  the  master  liable,  it  must  appear  that  the  dog  was 
vicious,  and  the  master  knew  it,  or  that  he  was  a  trespasser 
at  the  time  of  doing  the  injury.  Certainly  if  the  plaintiff 
had  been  injured  by  the  bite  or  the  kick  of  one  of  the  horses 
at  the  time  he  was  unhitching  them,  it  would  hardly  be  con- 
tended that  the  owner  was  liable,  unless  it  had  appeared  that 
the  horse  was  vicious,  and  prone  to  kick  or  to  bite. 

I  hardly  think  that  the  evidence  of  subsequent  bad  conduct 
of  the  dog  was  admissible.  In  the  case  of  Dean  v.  Clayton^ 
(7  Tauntorij  489,)  Best,  justice,  cited  a  decision  of  Lord 
Mansfield,  in  a  case  where  an  ox,  driven  to  market,  was  tran- 
quil when  it  left,  and  became  frenzied  and  gored  the  plaintiff 
held  an  action  would  not  lie.  The  animal,  the  dog  for  in- 
stance, may  have  been  tantalized  and  annoyed  and  made  cross. 
Hence  the  necessity  of  proving  previous  bad  character,  and 
that  it  was  known.  The  subsequent  bad  chieuracter  proves 
little.    Besides,  in  this  case  the  defendant  parted  with  the 
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dog)  and  satiseqiient  treatment  and  training  may  haTe  jnuch 
to  do  with  sabeeqnent  bad  conduct 

But  there  is  another  view  of  thifi  caee^  as  regards  the  ques- 
tion of  trespass.  The  dog  was  in  the  shed,  not  in  acooidanoe 
with,  but  against)  the  will  of  the  owner.  In  the  same  case 
of  Dean  v.  Clayton,  Mr.  Justice  Park  says:  ^'A  man  may, 
and  easily  can,  control  his  horse,  but  he  cannot  his  dog/'  A 
dog  might  not  be  considered  an  intruder  or  trespasser,  where 
an  ox  or  a  horse  would.  In  this  case^  the  defendant  drove 
the  dog  back  when  he  was  leaving  home ;  and  conceding  that 
the  dog  had  no  right  to  lie  down  in  the  shed,  yet  the  trespass 
was  involuntary  and  excusable^  For  the  trespass  itself,  I  do 
not  think  an  action  would  lie.  When  the  plaintiff's  dog 
chased  a  hare  on  to  the  defendant's  ground,  and  was  killed  by 
a  dog  spear,  and  such  chasing  was  involuntary  and  against  the 
plaintiff's  will,  Dallas^  justice,  says  in  the  case  before  alluded 
to,  ^*  that  if  the  action  had  been  by  the  defendant  against 
the  plaintiff  for  the  trespass^  it  would  have  been  a  defense." 

There  is  an  exception  created  by  statute.  By  the  statute 
law  of  this  state,  the  owner  or  possessor  of  a  dog  is  liable  for 
any  sheep  killed  by  such  dog^  without  previous  notice  to  the 
owner  or  possessor  that  the  dog  was  mischievous,  or  disposed 
to  kill  sheep.  (1  B.  S.  704^  §  9.)  In  such  case,  and  though 
the  iog  may  trespass  against  the  owner's  wishes,  and  without 
his  notice  or  consent^  the  owner  or  possessor  is  liable.  The 
statute,  then,  makes  the  owners  of  dogs  liable,  while  owing 
to  the  decision  in  Van  Leuven  v.  Lyke,  (1  Oomet.  615,)  the 
owners  of  horses,  sheep,  swine,  &c.,  are  liable  at  common 
law,  because  the  owner  of  such  animals  can  restrain  them, 
and  is  therefore  bound  at  his  peril  to  confine  them  on  his  own 
land ;  and  if  such  animals  are  improperly  in  another's  close 
and  there  commit  mischief,  the  owner  is  liable,  without  al- 
leging or  proving  a  scienter.  No  law  would  be  requisite, 
that  is,  no  statute,  if  the  owner  was  at  common  law  liable 
for  the  involuntary  trespass  of  his  dog.  Frem  the  peculiar 
nature  and  haUt  of  the  animal,  it  may  be  seen  at  a  glance, 
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how  great  is  the  distinction  between  the  trespass  of  an  ox 
or  horse^  and  that  of  a  dog.  The  statute  makes,  and  the 
oommon  law  recognizes,  this  distinction.  In  either  view  of 
this  case,  whether  the  dog  had  a  right  to  follow  his  master, 
and  lie  down  in  the  open  shed  of  a  pnUic  inn,  or  whether  he 
was,  quocui  the  master,  an  involuntary  trespasser,  I  do  not 
think  the  defendant  liable  in  this  action,  without  proof  of 
knowledge  of  vicious  habits.  It  is  a  serious  injury  to  the 
plaintiff,  and  one  much  to  be  regretted ;  but  it  belongs  to 
that  class  of  misfortunes  to  which  we  are  all  subject  when 
there  is  an  injury  without  accountability,  and  which  the  law 
denominates  damnum  ahaque  injuria.  There  must  be  a  new 
trial,  with  costs  to  abide  the  event 

Balcom,  J.  The  conclusions  to  which  I  have  arrived, 
after  examining  the  q[ue6tion  presented  by  the  case  and  ex- 
ceptions in  this  action,  are  briefly  these :  If  the  defendant 
knew  his  dog  had  the  habit  of  following  teams  after  which 
he  rode,  and  of  watching  them  after  they  were  hitched  and 
left  by  the  defendant,  and  if  he  knew  his  dog  was  accustomed 
to  attack  and  bite  strangers  to  him,  who  approached  teams 
which  he  watched,  the  defendant  is  liable  to  respond  in  dam- 
ages for  the  injury  his  dog  did  to  the  plaintiff. 

A  manwho  owns  such  a  dog,  knowing  its  character,  must 
secure  it,  so  that  it  will  not  follow  him  when  he  rides  to  an 
inn,  after  a  team,  which  is  left  in  a  bam,  or  shed,  or  upon 
premises  used  by  the  innkeeper  in  taking  care  of  the  teams 
and  vehicles.  If  it  follows  him,  and  bites  a  third  person, 
who  lawfully  and  rightfully  approaches  or  meddles  with  the 
team  so  left  at  the  inn,  the  owner  is  liable,  although  the  dog 
be  watching  the  team  at  the  time. 

The  plaintiff  had  the  right  to  unhitch  and  remove  the 
team,  which  the  dog  was  watching  at  the  time  he  tried  to  do 
it,  and  the  dog  was  wrongfully  there ;  and  if  it  had  the  habit 
above  mentioned,  to  the  knowledge  of  the  defendant  at  the 
time  the  plaintiff  was  bitten,  the  plaintiff  should  recover. 
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I  think  the  judge  erred  at  the  trial,  in  laying  oat  of  view 
the  q[ne6tiony  whether  the  defendant  had  knowledge  of  the 
habits  of  his  dc^  at  the  time  the  plaintiff  was  bitten ;  and 
for  this  reason,  I  am  of  the  opinion  there  shonld  be  a  new 
trial ;  costs  to  abide  the  event 

Mason,  J.,  dissented. 

New  trial  granted. 

[CoRTLAVD  OsnoAL  TxBM,  NoTomber  9,  1868.     Mdmm,  CtmpbeU  and 
BdUoMt  justices.] 


House  and  others  vs.  Coopib  and  others. 

An  action  claiming  equitable  relief  on  behalf  of  a  foreign  corporation,  bronght 
in  the  name  of  stockholders  thereof,  against  another  foreign  corporation,  a 
oorporation  formed  imder  the  laws  of  this  state,  and  several  indlTidnals  who 
do  not  appear  to  be  residents  of  this  state ;  In  which  action  the  complaint 
does  not  state  that  the  plaintiffl  are  residents  of  this  state,  so  as  to  entitle 
them  to  maintain  an  action  against  a  foreign  corporation  for  any  canse ; 
and  in  which  it  does  not  appear  that  the  canse  of  action  has  arisen,  or  that 
the  snljeot  of  it  is  situated,  within  this  state,  cannot  be  maintained. 

In  Older  to  warrant  the  bringing  of  an  action  by  individnal  stockholders,  in 
their  own  names,  to  set  aside  a  sale,  it  is  necessary  to  sh^w  that  the  constl- 
toted  officers  of  the  corporation,  whose  especial  dnty  it  is  to  vindicate  its 
rights,  ha^e  been  reqnested  to  institnte  proceedings  for  that  purpose,  and 
haTe  reftiaed  to  do  so. 

In  an  action  for  equitable  relief  against  a  corporation,  it  is  improper  to  join, 
with  that  canse  of  action,  a  claim  for  damages  against  indlTidnal  de- 
fendants. 


M 


OTION  to  dismiss  the  complaint 


Clsbkb,  J.  This  court  has  frequently  decided  that  an  ac*- 
iion  may  be  maintained  fDr  a  damage  sustained  by  a  stock- 
bolder  from  illegal  and  iraudulait  acts  of  directors  and  officers 
pt  a  company.    But  this  action  contemplates  much  more  than 
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this.  It  claimfl  the  equitable  interpoBition  of  this  oonrt  on 
behalf  of  the  Boeton  and  New  York  Telegraph  Company,  in*' 
oorporated  and  existing  in  Massachusetts,  against  the  Oom«> 
merdal  Telegraph  Company,  also  inoorporated  and  eTJflting 
in  Massadiusetts,  against  the  American  Telegraph  Company, 
formed  under  the  laws  of  this  state,  and  against  several  indi- 
yiduals,  who  it  does  not  appear  are  residents  of  this  state. 

So  far  as  the  two  corporations  of  Massachusetts  are  con« 
cemed,  I  cannot  perceive  how  this  action  can  be  maintained 
against  them ;  and  if  it  cannot  be  maintained  against  them, 
I  am  unable  to  discover  how  it  can  be  maintained  at  alL  For 
no  effectual  relief  can  be  given  without  retaining  those  corpo-* 
tions  as  parties  in  the  action.  An  action  against  a  foreign 
corporation  can  be  brought  in  the  courts  of  this  state  only, 
1st.  By  a  resident  of  this  state,  for  any  cause  of  action. 
2d.  By  a  plaintiff  not  a  resident  of  this  state,  when  the  cause 
of  action  has  arisen,  or  the  subject  of  the  action  is  situated, 
within  this  state.  The  complaint  does  not  state  that  the 
plainti£b  are  residents  of  this  state,  to  entitle  them  to  main- 
tain an  action  against  a  foreign  corporation  for  any  cause  of 
action ;  and  further,  it  does  not  appear  that  the  cause  of  ac- 
tion has  arisen,  or  that' the  subject  of  the  action  is  situated, 
within  this  state.  On  the  contrary,  it  appears,  and  is  affirm- 
atively alleged,  that  the  cause  of  action  arose  in  the  state  of 
Massachusetts. 

The  complaint  also  omits  to  state  that  the  directors  of  the 
Boston  and  New  York  Telegraph  Company,  on  whose  behalf 
the  plaintiffs  undertake  to  sue,  refuse  to  bring  any  action  to  set 
aside  the  sale  to  Keith.  Kennedy  says  that  they  toiU  not  bring 
any  such  action.  I  think  it  is  necessary  to  show,  in  order  to 
warrant  the  interference  of  individual  stockholders,  that  the 
constituted  representatives  of  the  company,  whose  especial 
duty  it  is  to  vindicate  its  rights,  have  been  requested  to  insti- 
tute proceedings  for  that  purpose,  and  have  refused  to  do  so. 

The  defendants'  fourth  objection  to  this  complaint  I  also 
consider  to  be  well  taken.    In  this  action,  which  is  one  for 
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equitable  relief,  the  plaintiffs  join  a  daim  fbr  damages  against 
indiTidnal  defendants.  This  is  an  improper  joinder  of  causes 
of  action.  The  one  seeks  redress  that  can  be  determined  only 
bjr  a  judge  presiding  at  special  term ;  the  other  can  be  deter- 
mined only  by  a  jury,  at  the  circuit,  except  where  the  parties 
expressly  wiuve  a  jury,  at  the  time  of  trial  For  this  and 
other  reasons  which  it  would  be  superfluous  to  mention,  this 
action  cannot  be  maintained ;  at  least  in  its  present  shape. 

Complaint  dismissed  with  costs,  unless  the  plainti£fis  amend 
their  complaint  within  ten  days  and  pay  the  costs  of  the  term. 

[Nsw  ToBK  Spbcial  Tsbx,  April  6, 1858.    Clerke,  Justice.] 


The  Cumberland  Coal  and  Iron  Company  vs.  The  Hoff- 
man Steam  Coal  Compant,  and  others. 

AltlKnigb  foreign  corporations  may,  in  some  instances,  sue  or  be  sned  in  tiie 
oovrts  of  tiiis  state,  yet,  to  warrant  the  proceeding,  there  mnst  be  either  a 
neoesaity,  or  a  fitness  suggested  by  the  peculiar  circumstances. 

The  cause  of  action,  or  the  subject,  or  at  least  some  property  to  be  acted 
upon,  must  hare  arisen,  or  be  situated,  within  our  Jurisdiction. 

The  courts  of  this  state  will  not  entertain  jurisdiction  of  a  suit  between  two 
corporations,  both  chartered  by  the  laws  of  Maryland,  respecting  lands  ly- 
ing in  tiiat  state,  the  object  of  which  suit  is  to  annul  a  conveyance  of  such 
lands  made  to  the  defendants,  on  the  alleged  ground  of  fraud,  which  con* 
Teyanoe  was  executed  and  acknowledged  in  Maryland,  and  put  upon  record 
there.    Datibs  J.,  Assented. 

npHIS  was  an  appeal  from  an  order  made  at  a  special  term, 
X  setting  aside  the  summons,  complaint  and  all  subsequent 
proceedings  in  this  action,  as  to  the  defendants,  The  Hoff- 
man-Steam Coal  Company. 

The  following  opinion,  delivered  on  the  decision  of  the  mo- 
tion, at  the  special  term,  contains  the  material  facts : 

"  SuTHBBLAND,  J.  This  aotiou  was  commenced  by  the  service 
of  a  summons  and  complaint  on  the  defendants  Sherman  & 
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Dean,  penonaUy,  and  upon  the  preeident  and  one  of  the  di- 
rectors of  the  Hoffinan  Steam  Coal  Company,  in  the  dtjr  of 
New  York.  The  plaintiffl  and  the  defendants  (the  Hoffinan 
company)  are  both  foreign  corporations,  oiganized  under  the 
laws  of,  and  in,  the  state  of  Maryland.  Since  ihe  commences 
ment  of  the  action,  S.  Brook  Postly  has  been  made  a  party 
defendant  by  supplemental  complaint  The  defendants  Sher- 
man, Dean  and  Postly  are,  and  were,  when  the  action  was 
commenced,  aU  residents  of  the  state  of  New  York;  and 
Posdy  was,  and  is,  the  president  of  the  Hoffinan  company. 
No  attachment  was  issued  in  the  action  when  the  same  was 
commenced,  or  has  been  since. 

The  Hoffinan  company  has  not  appeared  generally  in  the 
action,  or  answered  or  demurred,  but  appears  specially  for  the 
mere  purpose  of  making  this  motion.  The  motion  is  on  the  part 
of  the  Hoffinan  company,  for  an  order  setting  aside  the  sum- 
mons, complaint  and  all  subsequent  proceedings  in  the  action, 
on  the  grounds,  1st.  That  the  Hoffinan  company  has  not  been 
lawfully  served  with  the  summons  or  complaint,  and  has  not 
appeared  in  the  action ;  2d.  Because  the  plaintiffii  and  the 
Hoffinan  company  are  both  non-residents  of  this  state,  and 
the  cause  of  action  did  not  arise,  and  the  subject  matter  of 
the  action  is  not  situate,  in  this  state ;  3d.  Because  the  said 
Hoffinan  Steam  Coal  Company  has  no  property  within  this 
state.  The  motion  is  made  on  the  summons  and  complaint 
and  an  affidavit  of  the  defendant  Postly.  I  d(yiot  deem  the 
question  of  property,  in  this  state,  a  question  of  any  import- 
ance on  the  motion.  If  the  question  of  the  regularity  of  the 
service  of  the  summons,  or  of  the  jurisdiction  of  the  court  as 
to  the  Hoffitnan  company,  in  this  action,  depended  on  the 
question  of  property  in  this  state,  I  could  hardly  say  that  it 
appears  from  the  papers  before  me,  that  the  Hoffinan'  com- 
pany had  property  in  this  state  when  the  action  was  com- 
menced, or  has  had  any  in  the  state  since.  The  complaint, 
which  is  verified  by  Mr.  Palmer,  the  vice  president  and  a 
director  of  the  plaintiflb,  alleges,  on  if^orfnation  oncf  bdirf. 
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that  the  Hoflhiaii  company  has  coal,  and  credits  for  the  pro* 
ceeds  of  coal,  and  property,  in  the  city  of  New  York  The 
defendant  Postly,  in  his  affidavit,  states  that  he  is,  and  has 
been  since  its  organization,  the  president  of  the  Hoffman  com- 
pany, and  has  been,  and  is,  well  acquainted  with  all  its  busi- 
ness affairs  and  transactions  and  its  property,  and  the  situation 
thereof,  and  that  to  his  knowledge  or  belief,  the  said  company 
has  not,  and  had  not,  when  the  summons  and  complaint  in 
this  action  were  delivered  to  him,  any  property  or  coal,  or 
credits  for  the  proceeds  of  coal,  in  this  state.  In  reply  to  this, 
the  affidavit  of  Mr.  Palmer,  read  on  the  motion  by  the  plain- 
tiffi,  states  facts  and  circumstances  merely,  which  would  make 
it  probable  that  the  Hoffman  company  had,  or  has,  property 
or  coal  in  New  York,  or  that  the  Hoffman  company  are  or  have 
been  working  its  mines  in  Maryland,  and  transporting  coal 
therefrom,  destined  for  New  York,  &c.  But,  as  I  have  said, 
I  do  not  think  the  question  of  property  in  New  York  of  the 
least  importance  on  this  motion.  By  section  134  of  the  code, 
in  a  suit  t^inst  a  corporation,  the  summons  shall  be  served 
by  delivering  a  copy  thereof  to  the  president,  or  other  head 
of  the  corporation,  secretary,  treasurer  or  cashier,  a  director  or 
managing  agent  thereof;  but  by  this  section,  such  service  can 
be  made,  in  respect  to  2k  foreign  corporation,  only  when  it  has 
property  within  this  state,  or  the  cause  of  action  arose  therein. 
By  section  427  of  the  code,  an  action  against  a  foreign  corpo- 
ration may  be  brought  in  the  supreme  court,  the  superior 
court  of  the  city  of  New  York,  or  the  court  of  common  pleas 
for  the  city  and  county  of  New  York :  1st.  By  a  resident 
of  this  state,  for  any  cause  of  action;  2d.  By  a  plaintiff, 
not  a  resident  of  this  state,  when  the  cause  of  action  shall 
have  arisen,  or  the  subject  of  the  action  shall  be  situated 
within  this  state. 

In  an  action  against  a  foreign  corporation,  the  regularity 
of  the  service  under  section  134,  and  whether  the  court  in 
which  the  action  was  brought  has  jurisdiction  of  the  cause  or 
subject  matter  of  the  action  under  section  427;  are  both  juris- 
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dictional  questions,  without  a  voluntaiy  appearance  on  the 
part  of  the  defendant.  In  such  an  action  the  court  must  not 
only  have  jurisdiction  of  the  cause  or  subject  of  the  action 
under  section  427,  but  the  service  must  be  on  an  officer  or 
agent  of  the  foreign  corporation,  according  to  section  134,  and 
in  a  case  in  which  such  service  is  allowed  by  that  section.  The 
code  has  done  away  with  the  theory  and  practice  of  formally 
entering  the  defendant's  appearance  for  him,  but  proof  of 
service  of  the  summons  in  the  manner  prescribed  by  the  code, 
substituted  for  such  appearance,  is  necessary,  without  volun- 
tary appearance,  to  give  the  court  jurisdiction. 

By  the  act  passed  April  10th,  1855,  foreign  corporations 
doing  business  in  this  state  are  required,  within  a  certain 
number  of  days,  to  designate  some  one,  in  each  county  where 
such  corporation  transacts  business,  on  whom  process  may  be 
served,  and  to  file  such  designation  in  the  office  of  the  secre- 
tary of  state.  By  the  act,  in  all  cases  where  such  designation 
shall  not  be  made,  and  such  foreign  corporation  cannot  be 
served  with  such  process,  according  to  the  then  provisions  of 
law,  it  shall  be  lawful  to  serve  such  process  on  any  person 
found  in  this  state  acting  as  the  agent  of  such  corporation,  or 
doing  business  for  them.  The  act  declares  that  a  summons 
shall  be  held  to  be  a  process,  &c. 

It  is  presumed  that  this  act  does  not  extend  or  enlai^  the 
jurisdiction  of  this  court  as  to  actions  against  foreign  corix)- 
rations,  under  sections  134  and  437  of  the  code.  It  was  in* 
tended,  evidently,  merely  to  increase  the  facilities  for  serving 
summonses,  &c  against  foreign  corporations,  in  the  cases  al* 
lowed  by  section  134^  and  of  which  the  court  has  jurisdiction 
by  section  427. 

The  sunmions  and  complaint  in  this  case  were  served  on 
Postiy  as  the  president  of  the  Hoffinan  company,  and  on  one 
of  its  directors  in  the  city  of  New  York.  As  it  respects  the 
person  or  officer  on  whom  service  was  to  be  made,  the  service 
was  regular,  in  this  case,  under  section  134.    I  do  not  see 
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that  the  act  of  1855  in  any  way  affects  the  question  of  rega- 
larity  of  service,  or  of  jurisdiction,  in  this  case. 

The  service  of  the  summons  in  this  case  was  regular,  and 
allowed  by  section  134.  K  the  Hoffman  company  had  prop- 
erty in  this  state,  or  the  oause  of  action  arose  therein,  although 
the  plaintiff  is  a  foreign  corporation,  section  134  makes  no 
distinction  between  actions  by  resident  and  actions  by  non« 
resident  plainti£b.  But  by  section  427,  the  plaintiff  being  a 
foreign  corporation,  this  court  has  no  jurisdiction  over  this 
action,  as  to  the  Hoffinan  company,  also  a  foreign  corporation, 
unless  the  cause  of  action  arose  in  this  state,  or  the  subject 
of  the  action  is  situated  within  this  state.  Both  being  for- 
eign corporations,  it  fbUows  from  these  two  sections  of  the 
code,  that  the  court  has  no  jurisdiction  in  this  Case,  as  to  the 
Hoffman  company,  unless  the  cause  of  action  as  to  it  arose  in 
this  state,  or  tiie  subject  matter  of  the  action  is  situated 
therein,  although  the  Hoffinan  company  had  property  in  this 
state  at  the  time  of  the  commencement  of  the  action  ;  but 
that  the  court  has  jurisdiction,  if  the  cause  of  action  arose  in 
this  state,  although  the  Hoffman  company  had  no  property 
in  this  state  at  the  time  of  the  commencement  of  the  action. 
If  the  cause  of  action  arose  in  this  state,  the  question  of  prop- 
erty in  this  state  is  not  a  jurisdictional  question,  under  either 
section  134  or  section  427  of  the  code,  whether  the  plaintiff 
be  a  resident  or  non-resident  of  the  state.  What  is  said  in 
HuCbert  v.  Hope  Mutual  Insurance  Company ^  (4  now.  Pr. 
a.  275 ;)  Brewster  v.  Michigan  Central  Bail  Boad  Company ^ 
(5  id,  183 ;)  Bates  v.  New  Orleans,  Jackson  and  Great  North 
BaU  Boad  Company,  (13  id.  415;  8.  C  4  Ahhotes  Pr.  B. 
72,)  as  to  an  action  against  a  foreign  corporation,  being  merely 
an  action  or  proceeding  against  its  property  in  this  state,  and 
the  judgment  in  such  action  a  judgment  merely  in  rem,  was 
not  called  for  by  those  cases^  and  would,  it  appears  to  me,  be 
very  apt  to  mislead.  A  much  more  correct  view  of  these  ac- 
tions against  foreign  corporations,  and  of  the  provisions  of  the 
code  relative  thereto,  was,  I  think,  taken  by  Judge  Hand  in 
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the  B(mk  of  Commerce  v.  The  Rutland  and  Washington  Bail 
Boad  Company^  (10  How,  Pr.  B.  1.) 

I  see  no  reason  why  private  foreign  corporations  Bhould  not 
be  sued  in  the  courts  of  this  state,  as  well  as  non-resident 
natural  persons ;  or  why  a  judgment  obtained  against  a  for* 
eign  corporation  by  service  of  summons  under  section  134  of 
the  code,  or  by  publication  under  section  135,  in  an  action  of 
which  the  court  has  jurisdiction  by  section  427,  should  not 
have  the  same  force  and  effect  as  a  judgment  against  a  non- 
resident natural  person  or  individual  The  code  makes  no  dis- 
tinction as  to  the  manner  €md  effect  of  entering  a  judgment 
in  the  two  cases. 

If  the  action  against  a  foreign  corporation  is  for  the  recov- 
ery of  money^  the  plaintiff,  by  section  227  of  the  code,  may, 
at  the  time  of  issuing  the  summons,  or  at  any  tivie  ijfter* 
foardsy  have  the  property  of  the  defendant  in  this  state  at- 
tached ;  but  there  is  nothing  in  the  code  which  makes  the 
issuing  the  attachment,  or  the  fact  of  there  being  property  of 
the  defendant  in  the  state,  jurisdictional  facts,  if  the  cause  of 
action  arose  in  the  state.  If  the  cause  of  action  did  not  arise 
in  this  state,  and  the  plaintiff  is  a  resident  of  this  state,  the 
regularity  of  the  service  of  the  summons,  under  section  134, 
or  of  publication,  under  section  135,  depends  on  the  question 
of  property  in  this  state ;  and  so  far,  and  in  such  case,  the 
question  of  property  in  this  state  may  be  a  jurisdictional 
question. 

It  is  true,  in  one  sense,  all  judgments  against  corporations, 
are  judgments  in  rem.  They  cannot  very  well  be  judgments 
in  personam;  for  corporations  have  no  persons.  They  are 
immaterial  creatures  of  the  law,  and  all  their  rights  and  lia- 
bilities come  from  law.  They  have  no  natural  rights,  for  na- 
ture never  made  a  corporation.  Judgments  against  them  can 
only  affect  their  property  or  chartered  rights.  Judgments 
obtained  in  the  courts  of  this  state  cannot  directly  reach  per- 
sons or  property  in  other  states ;  but  why  should  not  the 
property  of  a  foreign  corporation^  brought  into  this  state,  be 
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seized  by  execntion^  as  well  as  by  attachment?  And  why 
should  not  a  party  have  a  right  to  obtain  a  judgment  against 
a  foreign  corporation,  in  anticipation  of  property  of  the  corpo- 
ration coming  into  this  state  ?  Judgments  obtained  in  the 
courts  of  this  state  can  only  operate  directly  on  persons  or 
things  within  the  jurisdiction  of  the  state  j  but  so  far  as  it 
respects  the  force  and  effect  of  such  judgments  within  this 
state,  the  mode  or  manner  of  obtaining  such  judgments  ;  up- 
on what  previous  service  or  notice  to  the  defendant  or  defend- 
ants they  may  be  obtained ;  the  regularity  of  the  proceedings 
to  obtain  them,  and  their  regularity  when  obtained,  are  all 
questions  for  the  authorities  and  courts  of  this  state.  When 
sought  to  be  used  out  of  this  state,  in  other  states,  as  evidences 
of  debt,  or  otherwise,  their  force  and  effect  depends  upon 
the  constitution  of  the  United  States,  and  comity  of  those 
states  ;  and  their  courts  have  a  right  to  adjudicate  upon  their 
force  and  effect  under  the  constitution  of  the  United  States 
and  their  state  regulations.  (See  Moulin  v.  Insurance  Comn 
pany,  4  Zabr.  223.) 

Sufficient  has  been  said,  I  think,  to  show  that  the  only 
question  in  this  case,  on  this  motion,  is  whether  the  plaia- 
iA&f  cause  of  action  as  to  the  Hoffinan  company  arose  within 
this  state.  I  do  not  say  any  thing  on  the  subject  of  the  ac- 
tion as  distinguished  from  the  cause  of  action,  (if  it  be  distin- 
guished,) for  in  examining  the  question  as  to  where  the  cause 
of  action  arose,  it  will  be  perfectly  evident  that,  as  distin- 
guished from  the  cause  of  action,  the  subject  of  the  suit  is  in 
Maryland  ;  or,  at  all  events,  that  if  any  part  of  the  subject 
of  the  action  as  to  the  Hoffinan  company  is  in  New  York, 
{he  cause  of  action,  as  to  that  part  of  the  subject  of  the  ac- 
tion, arose  in  New  York. 

What,  then,  is  the  plaintiffs'  case,  and  where  did  the  cause 
of  action  as  to  it  arise  ?  The  complaint  alleges  that  the 
plaintiffs  were  possessed  of  certain  lands  and  of  a  rail  road  in- 
terest in  Maryland  ;  that  the  defendant  Sherman  was  one  of 
the  directors  of  the  plaintiffs ;  that  while  such  director  he 
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fraudtilently  procured  from  the  plaintifiis,  to  himself  and  the 
defendant  Dean^  a  deed  of  a  certain  portion  of  theae  coal 
lands,  (the  complaint  stating  yarions  facts  and  circumstances 
to  show  the  fraud,)  and  that  he  also  fraudulently  procured 
the  execution  by  the  plaintiffs,  to  and  with  himself  and  Dean, 
of  a  certain  contract  for  the  transportation  of  coals  which 
might  be  taken  from  the  coal  lands  so  conveyed  to  Sherman 
and  Dean,  over  the  raQ  road  of  the  plaintiffs ;  that  the  pur- 
chase of  coal  lands  by  Sherman  and  Dean  was  made  without 
the  payment  of  any  money,  and  that  the  rates  of  freight  spe- 
cified in  the  contract  for  the  transportation  of  coals  were  not 
sufficient  to  indemnify  the  plaintiffs  against  the  actual  cost  of 
transportation ;  that  Sherman  was  enabled  to  and  did  accom- 
plish his  purposes  of  fraud,  by  fraudulent  ooUusion  with  the 
president,  by  misrepresentations  to  the  directors,  and  by  an 
abuse  of  the  trusts  confided  in  him  as  a  director  of  the  plain- 
tiffs, and  as  chairman  of  a  committee,  appointed  at  his  insti- 
gation, to  negotiate  for  the  sale  of  the  lands  in  question ;  that 
the  deed  and  transportation  contract  were  executed  in  New 
York  city,  where  the  board  of  directors  of  the  plainti£b  met^ 
and  all  the  frauds  were  committed  there ;  that  afterwards  Sher- 
man, Postly,  and  certain  persons  of  Baltimore,  Maryland,  or- 
ganized, under  the  laws  of  Maryland,  the  incorporation,  by 
the  name  of  "  The  Hoffinan  Steam  Goal  Company  of  Alle- 
ghany,'' which  is  made  a  defendant  in  this  action ;  that  Sher- 
man and  Postly  are  two  of  the  five  directors  of  that  company, 
the  other  three  being  residents  of  Baltimore ;  that  on  or  about 
the  20th  of  August,  1858,  Sherman  and  Dean  executed  and 
delivered  to  the  said  Hoffinan  company  a  deed  of  the  lands  so 
conveyed  to  the  plaintiffs,  and  have  assigned,  or  are  about  to 
assign,  to  the  Hoffman  company,  the  transportation  contract 
made  with  them  by  the  plaintiffs ;  that  the  Hoffinan  company 
had  full  notice,  before  the  conveyance  and  assignment  to 
them,  of  all  the  frauds  by  which  the  deed  and  transportation 
contract  to  and  with  Sherman  and  Dean  had  been  procured 
of  the  plaintiffs ;  that  Sherman  and  Dean  jouned  and  took 
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from  the  lands  so  conveyed  to  them  abont  21,000  tons  before 
May  1st,  1857;  and  abont  26,000  tons  between  that  time  and 
May  1st,  1858,  and  about  32,000  tons  between  May  1st,  1858^ 
and  August  1st,  1858 ;  and  smce  the  last  mentioned  day 
have  taken,  directly  or  through  the  Hoffman  company,  about 
15,000  tons,  and  that  the  Hofiman  company  are  continually 
removing  coals  from  the  land,  and  converting  the  same  to 
their  own  benefit 

The  ori^al  complaint  alleges  that  aU  the  deeds  and  pa- 
pers, the  deed  to  Sherman  and  Dean,  the  deed  to  the  Hoff- 
man company,  the  transportation  contract,  and  the  assignment 
thereof,  are  in  the  possession,  custody  and  control  of  Sherman. 
The  supplemental  complaint,  making  Postly  a  party  defend- 
ant, alleges  that  he,  as  president,  is  entitled  to  the  possession 
of  these  papers,  and  that  he  has  the  possession  or  custody  of 
the  transportation  contract,  and  of  an  assignment  thereof,  or 
contract  in  relation  thereto,  by  Sherman  and  Dean,  under 
which  the  Hoffioian  company  claim  the  right,  and  have  exer- 
cised and  are  exercising  the  right,  to  transport  coals  xmder 
and  by  virtue  of  the  transportation  contract.  It  appears 
from  a  certified  copy  of  the  deed  to  the  Hofi&nan  company, 
taken  from  the  land  records  of  Alleghany  county,  Maryland, 
that  the  deed  is  dated  August  20th,  1858,  was  acknowl- 
edged before  a  justice  of  the  peace  in  Baltimore  the  same  day, 
and  was  recorded  on  the  2l8t  day  of  August,  1858,  at  the  re- 
quest of  the  Hofiman  company.  There  are  other  allegations 
in  the  complaint,  charging  Sherman  with  various  misapplica^ 
tions  and  appropriations  of  the  plaintiffs'  frinds  to  his  own 
use,  and  calling  upon  him  to  account  for  the  same,  which  I 
would  not  undertake  to  say  would  have  any  bearing  on  the 
cause  of  action  against  the  Hoffinan  company,  if  the  coal 
lands  were  in  this  state  and  all  the  parties  resident  of  this 
state.  It  also  appears  from  the  deed  to  the  Hoffinan  compa- 
ny, and  the  complaint  alleges,  that  the  consideration  of  the 
deed  was  the  issuing  to  Sherman  alid  Dean  of  certificates  for 
a  large  number  of  shares  of  the  Hoffinan  company  stock ;  and 
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the  oomplaint  alleges  that  Shennan,  Dean  and  Postly  are  the 
holders  of  said  stock.    The  complaint  asks  for  a  temporary  j 

injnnction  restraining  Sherman,  Dean  and  the  Hoffman  com-  ' 

pany,  and  each  of  them,  from  selling,  or  oonyeying,  or  encum- 
bering the  lands  ;  from  mining  or  taking  any  coal  therefrom ; 
from  carrying  away,  selling,  or  transporting  any  coal,  the  pro- 
duct of  the  mines ;  and  from  in  any  manner  using  or  inter- 
fering with  the  said  lands,  or  with  the  coal  or  other  product 
thereof;  and  from  assigning  or  parting  with  the  transporta- 
tion contract  or  rights  under  the  same ;  and  from  instituting 
any  action  or  proceedings  in  any  court,  for  the  purpose  of  en- 
forcing the  said  contract^  or  any  rights  claimed  under  the 
sama  As  final  relief,  the  complaint  asks  that  the  transpor- 
tation contract,  and  all  assignments  thereof,  or  of  any  rights 
under  it,  to  the  Hoffman  company  by  Sherman  and  Dean,  be 
a^udged  fraudulent  and  void,  and  be  decreed  to  be  delivered 
up  to  be  canceled ;  and  that  the  sale  and  deed  to  ShermjEtn 
and  Dean  by  plaintiffs,  and  the  deed  by  Sherman  and  Dean  to 
the  Hoffinan  company,  be  adjudged  to  be  fraudulent ;  and 
that  a  reconveyance  thereof  by  the  Hoffman  company  be  de- 
creed ;  and  that  the  defendants,  and  each  of  them,  be  decreed 
to  account  for  the  coal  they  have  taken  from  the  lands,  and 
the  proceeds  which  they  have  respectively  received,  and  to 
pay  the  same,  as  well  as  other  rents  and  profits  of  the  prem- 
ises, to  the  {daintifiGs.  The  original  complaint  also  asks  that 
Sherman  and  Dean,  and  the  supplemental  complaint  that 
Postly,  be  dacreed  to  assign  and  deliver  to  the  plaintiffs  all  the 
shares  of  stock  in  the  Hoffman  company  which  they  have  re- 
ceived, hold,  or  are  entitled  to,  and  all  rights  and  interests  in 
the  said  stock  or  company  which  they  have  acquired,  as  the 
consideration  in  whole  or  in  part  of  the  said  lands. 

Now,  what  is  the  cause  of  action  in  this  complaint  against 
the  Hoffman  company  ?  When  and  where  did  it  arise  ?  And 
can  this  court  give  the  plaintiffs  the  relief  asked  for  as  against 
that  company  ? 

The  complaint  implies  a  wrong — a  breach  of  duty— done 


VKV  YOSK— FBBBUABT,  18N.  169 

CnmborlBiMl  Coai  Co.  v.  Hofflnan  Goal  Co. 

or  Buffered  by  the  Hoffinan  company,  to  the  injciry  of  the 
plftintiflh,  for  which  the  relief  asked,  if  obtamed,  tdll  be  a 
remedy.  The  cause  of  action  is  the  right  to  that  remedy,  and 
that  light  accmed,  and  the  canse  of  action  arose,  when  and 
where  the  wrong  or  breadi  of  duty  was  done  or  suffered.  For 
one  to  daim  and  exercise  rights  of  ownership  and  profit  nnder 
a  deed  or  instmmemt  frandulently  procured,  against  the  true 
owner,  is  a  wrong,  for  which  the  law  gives  a  remedy ;  and  the 
grantee  of  such  claimant,  with  a  knowledge  of  the  fraud,  who 
claims  and  exercises  the  like  acts  of  ownership  and  profits 
agamst  the  true  owner,  also  commits  a  wrong.  It  is  his  duty 
to  give  up  the  property,  and  all  his  claims,  to  the  true  owner. 
But  such  wrong  is  committed  and  such  breach  of  duty  suffered, 
when  and  where  the  claim  is  wrongfrdly  made,  and  the  rights 
of  ownership  are  wrongfully  exercised  against  the  real  owner. 

In  this  case  it  appears  that  the  deed  to  the  Hoffman  com* 
pany  was  executed  in  Maryland,  was  acknowledged  and  record- 
ed there,  the  land  is  there,  and  all  claims  of  ownership  and 
acts  of  owneiship  and  profits  by  the  Hoffman  steam  com- 
pany under  it,  or  the  transportation  contract  stated  in  the 
complaint,  were  and  must  have  been  made  and  exercised  in 
Maryland.  The  Hoffman  company  is  a  corporation  of  that 
state.  It  is  plain,  I  think,  that  the  plaintiffs'  cause  or  causes 
of  action  as  to  the  Hoffman  company  did  arise,  and  must  have 
arisen,  in  that  state.  Unless  the  deed  of  the  Hoffman  com- 
pany is  fraudulent  and  void,  and  judicially  declared  to  be  so, 
the  plaintiffs  are  not  entitled  to  an  account  from  the  Hoffman 
company  for  the  rents  and  profits  and  proceeds  of  the  coal 
lands.  The  latter  claim  is  dependent  upon  the  right  to  have 
the  deed  canceled  and  to  a  reconveyance. 

Unless  the  cause  of  action  as  to  the  Hoffinan  company 
arose  in  this  state,  the  company  cannot  be  made  a  party  to 
the  action  by  section  427  of  the  code ;  and  having  no  property 
in  this  state,  it  cannot  be  made  a  party  by  a  service  under  sec- 
tion 134,  or  under  the  act  of  1855 ;  and  unless  the  Hoffman 
company  is  a  party,  how  can  the  court  grant  the  relief  asked 
for  against  it — ^that  it  reconvey  the  lands,  &c.  ? 
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Sherman  and  Postly  are  pensonallj  within  the  jnriadiction 
of  the  oonrt^  and  if  they  or  either  of  them  have  the  poBsession 
of  the  papers  asked  to  be  canceled,  this  court  has  power,  prob- 
ably, to  compel  them  to  deliver  up  the  papers  to  be  canceled ; 
but  a  decree  to  that  effect,  or  such  cancellation,  or  a  decree  as 
to  any  other  part  of  the  relief  asked  against  the  Hoffman 
company,  would  not  affect  it,  unless  it  is  made  a  party  to  the 
action.  The  action  as  to  the  Hoffman  company  proceeds  in 
rem  against  the  Hoffooian  company  for  real  estate  in  Maryland, 
for  acts  and  wrongs  done  and  suffered  in  Maryland  in  relation 
thereto,  and  under  the  transportation  contract  The  main 
relief  which  the  plaintiffs  do  not  ask  for  in  this  complaint, 
but  which  the  plaintiffs  require— to  wit,  restoration  of  the 
possession  of  the  real  estate — ^must  be  had  in  the  courts  or 
through  the  authorities  of  Maryland;  and  it  may  well  be 
doubted  whether  much  of  the  relief  asked  in  the  complaint 
against  the  HofRnan  company  is  not  incident  to,  or  can  be 
separated  from,  an  action  for  such  possessioa  Upon  the  whole, 
I  think  the  summons,  complaint,  and  all  subsequent  pro* 
ceedings  in  this  action  should  be  set  aside  as  to  the  Heffinan 
company.  The  plaintijBb  to  have  leave  to  amend  the  summons 
and  complaint  and  proceed  against  the  other  defendants  with- 
in the  jurisdiction  of  this  court,  as  they  may  be  advised. 

If  there  were  reasonable  grounds  for  doubt  on  this  question 
of  jurisdiction,  I  should  deny  the  motion,  and  leave  the  Hoff- 
man company  to  raise  the  question  by  their  motion,  as  well 
as  by  demurrer  or  answer.  All  the  cases  assume  such  right. 
In  addition  to  the  cases  before  cited,  see  Western  Bank  v. 
CUy  Bank  of  Mwnbue^  (7  How.  Pr.  Rep.  238.)'' 

The  following  opinion  was  given  on  the  decision  of  the  ap- 
peal, at  the  general  term  : 

BoosBVELT,  J.  This  suit,  so  far  as  the  appeal  is  concerned, 
is  an  attempt  to  determine,  in  a  court  of  the  state  of  New 
York,  a  controversy  between  two  corporations  created  by  the 
state  of  Maryland,  and  relating  to  lands  in  the  state  of  Mary- 
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knd.  Hr.  Justice  Suthebland,  at  special  term,  oonsideriiig 
the  matter  as  belonging  to  another  joiisdiction,  dismissed  the 
sammons  and  complaint,  and  sent  the  parties  to  the  forum  to 
which,  as  he  conceived,  they  properly  belonged.  From  that 
decision  the  plaiiitifib  have  appealed,  and  although  they  have 
presented  in  support  of  their  positions  a  very  extended  and 
elaborate  argument,  the  question,  as  it  appears  to  me,  requires 
little  more  than  a  brief  statement,  to  dispose  of  it.  As  a  mat- 
ter of  comity,  it  is  clear  that  no  duty  devolves  upon  this  state 
to  entertain  jurisdiction  of  the  controversy.  Indeed  it  might 
well  be  su^ested  that  to  do  so,  instead  of  comity,  would  savor 
somewhat  of  impertinent  interference.  And  certainly  the 
courts  of  this  state,  especially  those  in  the  first  district,  are 
not  so  deficient  in  business  as  to  make  it  incumbent  on  them 
ampliare  juriadictionem.  The  plaintifis,  as  their  charter 
shows,  were  created  a  body  corporate,  not  only  by  the  laws  of 
Maryland,  but  iix  the  purpose  of  managing  a  latge  body  of 
land  lying  exclusively  in  the  state  of  Maryland,  ^^  containing 
extensive  beds  of  coal  and  iron  ore.''  The  defendants.  The 
Hofiman  Steam  Coal  Company,  organized,  it  appears,  by  the 
same  authority  and  for  a  like  purpose,  became  the  purchasers, 
by  fraud,  it  is  alleged,  of  part  of  this  land.  And  the  great 
object  of  the  suit — ^the  only  one  that  need  be  noticed — ^is  to 
cancel  the  transaction  and  obtain  a  reconveyance.  What,  I 
repeat  it,  has  this  court  to  do  with  the  case  ? 

Foreign  corporations,  it  is  true,  in  some  instances,  may  sue 
or  be  sued  in  our  courts.  But  to  warrant  the  proceeding 
there  must  be  either  a  necessity,  or  a  fitness  suggested  by  the 
peculiar  circumstances.  The  cause  of  action,  or  the  subject, 
or  at  least  some  property  to  be  acted  upon,  must  have  arisen 
or  be  situated 'within  our  jurisdiction.  {Oode^  §§  427,  134.) 
Indeed  without  these  qualifications,  or  one  or  more  of  them, 
the  judgment,  should  the  court  render  it,  would  be  a  nullity. 
It  would  operate  on  nothing  in  the  state  and  be  regarded  by 
nobody  out  of  it.  Even  the  domestic  origin  of  the  cause  of 
action,  although  allowed  by  the  code,  existing  alone,  might 
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and  probably ,  would  be  disr^arded  by  other  states  when 
called  upon  to  give  effect  to  the  judgment.  We  ourselves^ 
in  the  instance  of  a  Vermont  divorce,  have  so  construed  the 
federal  constitution^  declaring  that  the  decree  rendered  under 
such  circumstances  was  not  a  ^^  judicial  act/'  to  which  another 
state  was  bound  '^  to  give  full  faith  and  credit.'' 

The  object  of  the  present  suit  is  not  to  obtain  a  moneyed 
judgment  to  be  levied  on  property  or  debts  which  may  by  pos- 
sibility come  within  the  jurisdiction.  In  such  a  case^  if  the 
foreign  corporation  were  '^  doing  business  in  this  state/'  {Ad 
of  1855,)  there  would  be  no  difficulty,  as  there  would  be  no 
unfitness,  in  allowing  them  to  be  sued  here  by  the  service  of 
a  summons  ^^  on  the  person  doing  business  for  them."  And 
that  is  the  whole  extent  of  the  act  referred  to.  But  here  the 
leading  object  is  to  annul  a  conveyance  made  to  the  defend- 
ants, the  Hoffman  company,  of  land  in  Maryland ;  a  convey- 
ance, too,  which  was  acknowledged  in  that  state  and  delivered 
and  placed  among  its  recorded  titles,  several  months  before 
this  suit  was  instituted.  In  other  words,  the  plaintifiiB,  a 
Maryland  corporation,  ask  the  courts  of  New  York  to  enter- 
tain in  effect  an  ejectment  against  another  Maryland  corpora- 
tion for  lands  in  Maryland ;  a  proposition  which  needs  only 
to  be  stated  to  be  refuted.  To  say,  in  such  a  case,  that  either 
"  the  cause  of  action"  or  "  the  subject  of  action"  exists  or  has 
arisen  in  New  York ;  or  that  the  legislature  of  New  York 
contemplated  assuming  jurisdiction  in  such  a  case,  would  seem 
little  short  of  preposterous.  As  the  plaintiffs  have  waived  all 
objections  to  the  form  in  which  the  question  is  presented,  and 
have  agreed  that  the  point  involved  should  be  disposed  of  on 
its  merits,  the  order  appealed  from  must  be  affirmed,  but 
without  costs. 

Clerke,  J.,  concurred.  Davies,  J.,  dissented. 

Order  affirmed. 

[New  Tork  Gbreral  Tebx,  Febraary  7,  1859.  Rooievdif  Daipies  and 
Clerke,  Jaaticea.] 
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Wliere  stock  u  pledged  as  security  for  the  payment  of  a  note,  the  pledgor's 
equitable  action  to  redeem  the  stock  accrues  or  conunences  when  the  note 
becomes  due ;  and  if  such  action  is  not  brought  within  ten  years  from  that 
time,  it  will  be  barred  by  the  statute  of  limitations. 

Such  a  case  comes  within  the  section  of  the  revised  statutes  relative  to  bills 
for  relief,  in  cases  of  trusts  not  cognizable  at  law,  &c    (2  E,  S.  801,  ^  62.) 

The  court  will  not,  for  the  purpose  of  relieving  a  pledgor  from  the  statute  of 
limitations,  assume,  m  the  absence  of  any  allegation  or  proof  on  the  subject, 
that  there  was  an  agreement  between  the  parties,  that  the  pledgee  should 
keep  the  stock  uitil  he  should  have  repaid  himself  out  of  the  divideoda 
and  proceeds. 

fhe  legal  remedy  of  a  pledgor,  by  trover  or  otherwise,  is  limited  to  six  years 
after  the  maturity  of  the  note,  for  the  payment  of  which  the  property  is 
pledged,  U  j 


f[IS  was  an  equitable  action,  brought  by  a  pledgor  against 
the  personal  representatives  of  the  pledgee,  for  the  re* 
demption  and  reassignment  of  the  stock,  and  for  an  account 
of  me  receipts  and  disbursements  of  the  pledgee  while  the 
holder  of  the  stock.  The  defense  set  up  in  the  answer  was 
the  statute  of  limitations.    The  trial  was  by  the  court. 

T.  BurrdUy  for  the  plaintiff. 

F.  B.  Tittou,  for  the  defendants. 

SuTHSBLAND,  J.  The  plaintiff,  on  or  about  the  3d  day 
of  April,  1840,  gave  his  note  to  John  B.  Desdoity  for  $500, 
with  interest,  payable  at  six  months,  and  at  or  about  the  time 
of  the  msiking  and  delivery  of*  said  note  transferred  to  Des- 
doity absolutely,  in  terms,  on  the  books  of  the  company, 
twenty  shares  of  the  capital  stock  of  the  Manhattan  Gas 
Light  Company ;  and  at  the  same  time  Desdoity  gave  the 
plaintiff  a  receipt  for  the  twenty  shares  of  stock,  stating  that 
the  same  was  received  as  collateral  security  for  the  payment 
of  the  note,  and  containing  an  express  promise  on  the  part 
of  Desdoity  to  transfer  the  shares  of  stock  to  the  plaintiff, 
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on  payment  of  the  note.  The  plaintiff  did  not  pay  the  note 
when  it  hecame  due,  nor  ask  for  a  re-transfer  of  the  stocky 
and  Desdoity  retained  it.  When  the  stock  was  tranferred  to 
Desdoity^  only  $27  per  share  had  been  paid  on  it,  and  it  was 
subject  to  a  call  of  $23  per  share,  on  Hie  payment  of  which 
it  would  be  full  stock.  This  call  was  made  on  Desdoily,  as 
the  holder  of  the  stock,  and  he  paid  the  $23  per  share, 
making  $460.  Subsequently  there  were,  from  time  to  time, 
,  three  several  increases  of  the  stock,  or  additional  stock  de- 
clared and  dnrtributed  among  the  holders  of  the  original 
scrip ;  so  that  each  stockholder,  at  each  increase,  received  as 
many  shares  as  he  then  held.  Desdoity,  as  the  holder  of  the 
twenty  shares  of  original  stock,  took  this  increase  or  addi- 
tional stock,  and  after  having,  in  1854,  transferred  to  third 
parties  forty  shares  thereof,  had,  in  1855,  at  the  time  of  his 
death,  forty  shares  of  stock.  The  first  increase  was  in  1847, 
the  second  in  1852,  and  the  third  in  1855.  Desdoity  never 
had  any  stock  in  the  company,  which  did  not  grow  oul  of 
the  stock  so  transferred  to  him  by  the  plaintiff.  He  from 
time  to  time  received  dividends  upon  the  stock,  and  from  time 
to  time  paid  various  sums,  for  calls,  and  on  account  of  the 
new  scrip. 

It  sufficiently  appears  from  the  proofs  that  after  deducting 
the  $500  note  of  the  plaintiff,  and  the  interest,  there  would 
have  been,  at  the  time  of  Desdoity^s  death,  in  November, 
1855,  a  considerable  balance  in  his  hands,  over  and  above  the 
disbursements  and  payments  made  by  him  on  account  of 
the  stock. 

There  is  no  allegation  in  the  oomplaint,  nor  is  there  any 
evidence,  that  the  plaintiff  ever  paid,  or  offered  to  pay,  the 
note,  or  demanded  the  note  or  a  transfer  of  the  stock,  other- 
wise than  that  it  is  alleged  in  the  oomplaint  that  on  or 
before  the  Ist  of  July,  1852,  Desdoity  had  received,  in  divi-> 
dends  on  the  stock  and  from  sales  of  portions  thereof,  over 
and  above  what  he  had  paid  for  installments  or  calls,  more 
than  sufficient  to  pay  the  $500  and  the  interest  thereon ;  and 
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otherwise  thaa  the  demaDd  in  this  action  for  a  transfer  of  so 
mnch  of  the  stock  as  Desdoity  held  at  the  time  of  his  death. 

It  is  not  alleged,  nor  does  it  appear,  that  the  plaintiff  ever, 
at  any  time,  interfered  with,  or  objected  to,  Desdoity's  dispo- 
sition of  the  stock  or  his  receipt  of  the  dividends ;  or  ever 
called  upon  him  to  account  for  the  stock,  or  the  proceeds,  or 
income  thereof;  or  that  he  has  ever,  since  the  ^JXX)  note  be- 
came due,  claimed  the  stock,  or  the  results  or  proceeds 
thereof, 'Otherwise  than  by  this  action. 

These  are  the  material  &cte  of  this  case,%u  they  appear 
firom  the  pleadings  and  proo&  before  me.  The  plaintiff  asks 
that  an  account  be  taken  and  stated  of  the  receipts  and  dis- 
borsements  of  Desdoity  in  his  lifetime,  as  the  holder  of  the 
twenty  shares  of  stock ;.  and  that  so  much  of  the  stock  as  he 
held  at  the  time  of  his  death,  be  reassigned  to  the  plaintiff 
by  the  defendants,  his  personal  representatives ;  and  that  the 
balance  of  moneys  found  in  their  hands,  with  interest,  be 
paid  to  the  plaintiff.  The  defendants,  in  their  answer,  set- 
ting up  and  insisting  upon  the  statute  of  limitations  in  bar 
of  the  plaintiff's  right  to  king  the  action,  the  question  is, 
shall  there  be  a  reference  to  take  and  state  the  account,  as 
asked  for  by  the  plaintiff  ?  Or  is  the  statute  of  limitations 
a  complete  bar  to  the  plaintiff's  right  of  action  ? 

After  giving  this  question  a  careful  examination,  I  cannot 
see  why  the  statute  of  limitations  is  not  a  complete  bar  to 
the  plaintiff's  right  of  action.  The  note  for  $500,  the  re- 
ceipt of  Desdoity,  and  the  transfer  of  the  stock  on  the  books 
of  the  company,  may  be  considered  but  as  parts  of  one 
instrument  or  transaction,  and  taken  together,  as  showing  the 
intent  of  the  parties,  and  the  legal  effect  and  operation  of 
the  arrangement.  So  considered,  they  show  that  the  stock 
was  transferred  to  Desdoity  as  a  pledge,  and  not  by  way  of 
mortgage.  (McLean  v.  Waiker,  10  John.  472.  Cortdyou 
▼.  Lansing,  2  Cat.  200.) 

The  time  for  the  redemption  of  the  pledge  was  fixed  by  the 
oontraot  between  the  parties.  The  note  was  payable  six  months 
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after  date,  and  the  stock  was  pledged  for  the  payment  of  the 
note.  The  express  promise  of  Pesdoity,  in  his  receipt,  to 
re-trapsfer  the  shares  of  stock  to  the  plaintiif  on  payment 
of  the  note,  is  precisely  such  a  promise  or  duty  as  the  law 
would  have  implied  from  the  fact  of  the  pledge,  had  the  re^ 
ceipt  contained  no  such  express  promise  ;  and  it,  therefore, 
does  not  affect  the  transaction,  or  the  rights  of  the  parties. 
The  absolute  transfer  of  the  stock,  on  the  books  of  the  com- 
pany, is  qualified  by  the  receipt,  and  did  not  prevent  such 
transfer  operating  as  a  pledge  between  the  parties. 

The  stock,  then,  having  been  transferred  to  Desdoity  as  a 
pledge  for  the  payment  of  the  note,  ^hat  were  the  rights  of 
the  respective  parties  ?  The  transfer,  as  a  pledge,  did  not 
transfer  the  plaintiff's  general  right  qf  property  in  the  stock ; 
but  the  same  remained  his,  after  the  transfer,  subject  to  Dee- 
deity's  right  of  possession  until  the  note  was  paid,  and  other 
special  rights  as  pledgee.  When  the  note  became  due,  the 
plaintiff  had  a  right  to  redeem  the  stock  by  paying  the  note ; 
and  upon  paying  or  tendering  the  amount  due  on  the  note, 
if  Desdoity  refused  to  re-transfer  the  stock,  the  plaintiff  had 
a  right,  by  bill  in  chancery,  to  enforce  such  transfer.  Had 
the  thing  pledged  been  an  ordinary  chattel,  a  watch  or  horsey 
the  plaintiff  would  also  have  had  a  remedy  at  law,  by  an  ac- 
tion of  trover  or  replevin  ;  and  perhaps  he  would  have  had  a 
remedy  at  law  in  this  case ;  but  it  is  not  necessary  to  inquire 
as  to  that.  It  is  sufficient  in  this  case,  to  say  and  admit, 
that  the  pledgor  had  a  right  in  all  cases  to  redeem  his  pledge 
by  bill  in  equity,  on  paying  or  tendering  the  debt  for  which 
the  thing  was  pledged ;  and  that  to  give  him  this  right  of 
redemption  he  was  not  obliged  to  pay  or  tender  the  debt  on 
the  precise  day,  or  at  the  precise  time  fixed  for  the  redemp- 
tion of  the  pledge,  but  could  do  it  afterwards. 

As  the  pledgor  had  this  right  to  redeem  by  bill  in  equity, 
so  the  pledgee,  his  debt  not  being  paid,  had  a  right  by  bill  in 
equity  to  foreclose  the  pledgor's  right  of  redemption,  or  to  sell 
the  pledge  at  public  auction,  giving  the  pledgor  notice  of  the 
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time  and  place  of  sale,  and  thus  get  his  money,  and  cut  off 
the  pledgor's  right  of  property  and  of  redemption.  (fiorteU 
you  V.  Lansing,  2  Cat.  Cos,  in  JEr.  200.  2  Kent's  Com.  582, 
5th  ed.  4  id.  138.  Brownell  v.  HawkinSy  4  Barb.  491.) 
The  pledgee  could  also,  without  resorting  to  his  pledge  or 
collateral,  bring  an  action  at  once,  for  his  debt. 

These  were  the  legal. rights  of  the  parties  to  this  transac- 
tion when  and  after  the  note  became  due,  and  were  the  legal 
rights  of  them  or  their  representatives  when  this  action  was 
commenced,  except  so  far  as  barred  or  taken  away  by  the  stat- 
ute of  limitations.  But  the  parties  did  not  choose  to  exercise 
any  of  these  rights  as  pledgor  or  pledgee.  The  plaintiff  never 
paid,  or  offered  to  pay,  the  note,  and  never  demanded  a  re- 
transfer  of  the  stock;  and  Desdoity  or  his  representatives 
have  never  given  the  plaintiff  notice  to  redeem  the  stock,  or 
of  a  sale  of  the  same,  or  undertaken  to  foreclose  the  plaintiff's 
right  of  redemption.  The  plaintiff  kept,  and  has,  Desdoity's 
receipt,  and  Desdoity  in  his  lifetime  kept,  and  his  representa- 
tives have,  the  plaintiff's  note ;  and  it  does  not  appear  that  a 
^ord  has  ever  passed  between  the  parties  about  the  stock,  or 
its  re-transfer,  or  the  payment  of  the  note,  or  the  rights  of  the 
parties  under  or  growing  out  of  the  oripnal  transaction,  since 
the  transfer  of  the  stock  to  Desdoity,  and  the  execution  of 
the  receipt,  by  him,  to  the  plaintiff. 

We  must  presume,  I  think,  that  the  parties  intended  to 
let  the  statute  of  limitations  settle  their  rights  ;  or,  that,  in 
fact,  they  settled  them  themselves,  as  might  be  inferred  from 
their  mutual  acquiescence  and  silence.  I  think  the  statute 
of  limitations  has  so  settled  their  rights  that  the  stock  and 
its  proceeds  are  left  in  the  hands  of  Desdoity's  representatives, 
without  any  remedy  or  right  of  action  on  the  part  of  the 
plaintiff. 

As  to  the  plaintiff's  legal  remedy  by  trover  or  otherwise, 
if  he  had  any,  I  think  it  was  limited  to  six  years  after  the 
maturity  of  the  note  ;  but  if  he  had  a  right  to  pay  the  note, 
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and  demanded  a  re-transfer  of  the  stock  at  any  time  within  six 
years  after  the  statute  of  limitations  had  attached  on  the  note, 
it  was  barred  long  before  this  action  was  commenoed ;  the 
note  falling  due  the  9th  of  October,  1840,  and  this  action 
having  been  commenced  on  the  16th  of  Peoember,  1856. 

As  to  the  plaintiff's  right  of  redemption  by  bill  in  equity, 
it  is  unnecessary  to  inquire  whether  there  was  any  limitation, 
or  what  was  the  limitation  of  such  right,  at  common  law,  or 
before  the  revised  statutes.  It  is  sufficient  to  say,  that  by 
section  52  of  article  6  of  the  title  of  the  revised  statutes,  rela- 
ting to  the  time  of  commencing  actions,  (2  S.  S.  301,)  ^^  bills 
for  relief  in  case  of  the  existence  of  a  trust  not  cognizable  by 
the  courts  of  law,  and  in  other  cases  not  herein  provided  for, 
shall  be  filed  within  ten  years  after  the  cause  thereof  shall  ac- 
crue, and  not  after."  This  action  would  fall  within  the  latter 
clause  of  that  section.  {Caulkins  v,  Catdkins^  3  Barb.  305.) 
This  section  is  positive  and  certain,  and  even  prohibitory. 
The  bill  must  be  filed  within  ten  years  after  the  cause  of  ac- 
tion accrues,  and  not  after.  The  limitation  by  section  97  of 
the  code  would  be  the  same ;  but  the  limitation  by  the  re- 
vised statutes  applies  to  this  case,  because  the  plaintiff's  right 
of  action,  if  he  had  one,  accrued  before  the  code  went  into 
operation.     (Cbde,  §  73.) 

I  think  the  plaintiff's  equitable  action  to  redeem  his  stock 
accrued  or  commenced  on  the  9th  of  October,  1840,  when  the 
note  became  due,  and  that  the  ten  years  given  to  him  by  the 
statute  to  file  bis  bill  expired  on  the  9th  of  October,  1850. 
But  supposing  the  ten  years'  limitation  did  not  commence 
running  against  his  equitable  right  until  the  six  years'  stat- 
ute of  limitation  in  his  favor  had  attached  on  his  note,  which 
was  on  the  9th  of  October,  1846,  even  then  his  ten  years  ex- 
pired on  the  9th  of  October,  1856,  more  than  two  months  be- 
fore the  commencement  of  this  action. 

In  any  aspect  of  the  case,  it  would  appear  that  the  plain- 
tiff's equitable  right  to  redeem  by  action,  was  barred  by  the 
statute. 
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The  theory  of  the  plaintiff 'b  complaint  probably  is,  that 
the  statute  did  not  oommenoe  running  against  him  until  Des- 
doity  had  received,  from  dividends  and  proceeds  of  the  stock, 
over  and  above  what  he  had  paid  for  calls  or  installments 
thereon,  sufficient  to  pay  the  note  and  interest.  If  this  were 
so,  we  could  not  say  whether  the  statute  of  limitations  had 
attached  or  not,  until  an  account  is  taken  of  the  receipts  and 
disbursements  of  Desdoity  and  his  representatives,  on  account 
of  the  stock. 

This  view  of  the  question  assumes  a  new  arrangement  or 
agreement  between  the  parties,  by  which  Desdoity  was  to 
keep  the  stock  until  he  paid  himself  out  of  the  dividends  and 
proceeds  ;  but  such  new  agreement  is  neither  alleged  in  the 
complaint  nor  proved  ;  and  I  do  not  feel  authorized  to  pre- 
sume it,  from  the  facts  in  this  case,  for  the  purpose  of  reliev- 
ing the  plaintiff  from  the  statute  of  limitations.  And  besides, 
perhaps  such  a  presumption  would  not  be  any  more  consistent 
with,  or  follow  from,  such  facts,  than  a  presumption  that  at 
the  time,  or  soon  after,  the  note  became  due,  the  parties  mu- 
tually agreed  that  Desdoity  should  keep  the  stock  as  his  own, 
to  pay  the  note,  the  value  of  the  stock  then  being  about  the 
amount  of  the  note,  and  being  liable  to  the  call  for  $460  to 
make  it  full. 

But  I  feel  obliged  to  decline  making  any  presumptions  in 
this  case,  and  to  decide  against  the  plaintiff's  right  of  action, 
on  the  ground  of  the  statute  of  limitations,  alone. 

The  defendants  must  have  judgment,  with  costs. 

[Nbw  York  Sfbcxal  Tbrx,  April  4, 1859.    Sutherland^  Justice.] 
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Where  a  person  takes  an  assignment  of  a  jndffrment,  with  notice  of  a  stipala- 
tion  entered  into  by  his  assignor,  the  plaintiff  in  the  jadgnaent,  relatiTe  to 
the  method  of  enforcing  it,  he  cannot  maintain  an  action  to  have  the  stipu- 
lation vacated  on  the  ground  that  his  assignor  was  induced  to  enter  into 
it  by  the  fraud  of  the  other  parties  to  )t. 

The  assignment  of  the  Ji^dgmrat  is  an  affirmance  thereof,  but  will  not  cany 
with  it  a  right  of  action  for  the  fhtud ;  nor  is  such  right  of  action  soscepd- 
ble  of  assignment,  so  as  to  authorize  the  assignee  to  sue  in  his  own  name. 

DEMURRER  to  the  complaint,  on  the  ground  that  it  did 
not  set  forth  fc^ots  sufficient  to  constitute  a  cause  of 
action. 

L.  H.  Van  Schaick,  for  the  plaintiff. 

Wm.  B.  LeedSf  for  the  defendant 

Sutherland,  J.  The  pl^iintiff  had  a  claim,  arising  on  con- 
tract, against  the  defendant  George  D.  Baldwin  and  one 
William  H.  Adams,  who  were  copartners  under  the  firm  name 
of  Adams  &  Baldwin,  as  bank  note  engravers,  for  $3000,  and 
which  claim  the  plaintiff  assigned  to  one  John  C.  Ansman* 
Ansman,  as  assignee,  brought  an  action  in  this  court,  on  the 
claim  against  Adams  &  Baldwin;  and  issue  being  joined 
therein,  the  action  was  noticed  for  trial  at  the  circuit.  Bald- 
win  proposed  to  the  plaintiff,  acting,  as  alleged,  as  the  agent 
of  Ansman  in  the  management  of  the  action,  and  in  relation 
to  the  subject  matter  thereof,  a  settlement  of  the  suit ;  and  it 
was  settled,  by  judgment  being  permitted  to  be  entered 
up  against  the  defendants  in  the  action,  for  $1361.21,  in  pur« 
suance  of  and  upon  the  terms  and  conditions  of  a  written 
agreement  entered  into  between  the  parties.  By  this  agree- 
ment Ansman  stipulated  to  enforce  the  collection  of  the  judg« 
ment  out  of  the  separate  property  of  Adams,  and  not  out  of 
the  property  of  Balwin,  and  to  use  all  lawful  means,  by  exe- 
cution and  supplemental  proceedings,  to  enforce  the  collection 
of  the  judgment  out  of  the  property  of  Adams ;  and  Baldwin 
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agreed  to  pay  Ansman^  in  bank  note  engraving  and  printing, 
on  demand,  a  sum  not  exceeding  $680.62,  or  any  deficiency 
less  than  that  sum,  which  could  not  be  collected  out  of  Ad- 
ams; and  on  payment  of  such  deficiency,  not  exceeding 
$680.62,  Baldwin  was  to  be  released  from  the  judgment. 

The  complaint  in  this  case,  after  alleging  substantially 
these  facts,  alleges  that  this  settlement,  and  the  agreement 
under  which  the  judgment  was  entered,  were  brought  about 
by  the  fraud  of  Baldwin ;  setting  out  the  facts  and  circum- 
stances,  and  the  aUeged  &lse  representations  of  Baldwin,  to 
show  the  fraud;  that  Adams  was  insolvent,  and  Baldwin 
knew  it;  that  nothing  had  been,  or  could  be  collected  of  Ad- 
ams, although  execution  had  been  issued  on  the  judgment, 
and  supplemental  proceedings  instituted  against  him;  that 
Baldwin's  fraud  was  first  discovered  by  Ansman  and  the  plain- 
tiff when  ^e  execution  was  issued ;  that  Baldwin  was  and  is 
responsible,  and  the  claim  could  have  been,  and  could  now  be, 
collected  of  him ;  that  before  the  commencement  of  the  ac- 
tion, the  said  "Ansman,  for  a  valuable  consideration,  soldy 
€i89igned  and  tran^erred  the  said  Judgment'*  against  Adams 
&  Baldwin  to  the  plaintiff;  and  that  the  said  Adams  &  Bald- 
win are  indebted  to  the  plaintiff,  on  the  judgment,  in  the  sum 
of  $1465.01,  with  interest  thereon  from  November  28,  1856. 
On  these  facts  the  plaintiff  asks,  in  his  complaint,  that  the 
said  stijpulation  or  agreement  may  be  set  aside  and  declared 
null  and  void,  and  for  such  other  relief  as  the  court  may  think 
proper  to  grant.  The  defendant  demurs,  on  the  ground  that 
the  complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action. 

The  question,  and  the  only  question  raised  by  the  de- 
murrer, is,  whether  the  plaintiff,  cw  the  assignee  of  the  judg- 
ment mereli/j  conceding  Ansman's  right,  on  the  discovery 
of  the  fraud,  to  bring  this  action,  and  ask  for  the  relief  sought 
by  the  plaintiff,  can  bring  the  action,  or  has  any  right  to 
such  relief. 

Ansman,  on  his  discovery  of  the  fraud,  could  have  consid- 
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ered  the  judgment  void  or  voidable,  aad  could  have  instituted 
an  action,  or  proceedings,  to  set  aside  the  stipulation  and 
judgment,  and  have  them  declared  void  on  the  ground  of  the 
fraud ;  or  he  could  affirm  the  judgment  and  stipulation,  and 
hold  Baldwin  personally  responsible,  in  an  action  for  the  de- 
ceit or  fraud. 

Ansman's  assignment  of  the  judgment  to  the  plaintiff  was 
an  affirmance  of  the  judgment  by  Ansman,  and  may  have  left 
in  him  the  action  or  right  of  action  against  Baldwin,  for  the 
fraud ;  but  the  assignment  of  the  judgment  could  not  carry 
with  it  this  right  of  action  for  the  fraud ;  nor  was  it  suscepti-> 
ble  of  assignment,  so  as  to  give  the  assignee  a  right  of  action 
in  his  own  name.     {Zabriakie  v.  Smithy  3  Kern.  322.) 

The  plaintiff  took  the  judgment  with  knowledge  of  the 
stipulation  restricting  its  operation,  and  must  be  presumed  to 
have  taken  it  subject  to  the  stipulation,  and  in  fact  to  have 
taken  the  stiptdation  as  part  of  the  judgment;  and' it  would 
be  very  extraordinary  if  it  could  be  presumed  that  the  plain- 
tiff took,  under  the  assignment  of  the  judgment,  a  right  at 
the  same  time,  and  by  the  same  assignment,  to  attack  and  re- 
pudiate the  judgment. 

In  my  opinion  the  complaint  shows  no  cause  of  action  in 
the  plaintiff ;  and  the  defendant  must  have  judgment  on  the 
demurrer,  with  costs. 

[Nbw  Yobk  BfBctAL  Tbbx,  April  4^  1869.    SuihsHand,  Justice.] 
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An  KDMWvr,  in  ui  actioQ  to  recoV«r  the  possessioti  of  MAl  e^taie,  which  denies 
thai  the  defendant  is  in  pwaeasion  of  the  premises  described  in  the  com- 
phunty  or  that  there  has  been  any  demand  of  the  possession,  by  the  plaintiff, 
or  any  nnlaw/hl  Withholding  thereof,  does  not  ptt  in  issne  the  title  of  the 
plaintiff,  or  raise  the  question  of  adverse  possession. 

If  the  defendant  designs  to  question  the  validity  and  force  of  the  deed,  nnder 
which  the  plaintiff  claims,  to  pass  the  title  to  the  lands  in  dispute  while  a 
stranger  was  in  possession  daimiug  title,  he  should  frame  his  answer  accord- 
ingly, and  set  Up  a  title  in  himself,  or  title  out  of  the  plaintiff 

r[IS  was  a  motion  to  tnm  a  verdict  foir  tlie  defendant  into 
a  verdict  for  the  plaintiff.  The  action  was  brought  to 
recover  the  possession  of  real  estate  in  Brooklyn.  The  defend- 
ant, in  his  answer^  denied  that  he  was  in  possession  of  a  por- 
tion of  the  premises  as  bounded  and  described  in  the  complaint. 
He  also  denied  that  any  demand  of  possession  had  been  made, 
\}f  the  plaintiff;  or  that  there  had  been  any  unlawful  with- 
holding ;  but  the  answer  contained  no  denial  of  the  plaintiff's 
seisin  or  right  of  possession. 

On  the  trial  the  judge  directed  the  Jury  to  find  a  verdict  for 
the  defendant,  with  leave  to  the  plaintiff  to  apply  to  the  court, 
at  a  general  term,  to  turn  the  same  into  a  verdict  fcfr  the 
plaintiff  for  a  strip  of  land  on  the  southerly  side  of  the  plain- 
tiff's  lot,  four  inches  in  nindth  at  the  rear  of  the  lot,  and 
twenty-two  feet  six  inches  in  length. 

Oordon  L.  Ford,  plaintiff,  in  person. 

A.  Lott  and  P.  S.  Crooke,  for  the  defendant. 

By  the  Court,  Brown,  J.  The  parties  to  this  action  are 
owners  of  separate  lots  of  ground  adjoining  and  upon  the  west 
side  of  Columbia  street  in  the  city  of  Brooklyn,  and  this  ac- 
tion is  brought  to  recover  a  small  gore  of  land,  six  inches  wide 
in  the  rear,  and  running  out  to  a  point  thirty-five  feet  easterly 
from  the  rear  of  the  lots,  and  which  the  plaintiff  claims  is  in- 
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daded  within  the  lines  of  his  lot,  and  is  now  in  the  possession 
of  the  defendant.  The  proof  shows  that  the  gore  of  land  in 
controversy  is  within  the  defendant's  inclosnre,  and  on  his 
side  of  the  division  fence.  George  S.  Rowland  owned  both 
of  the  lots  in  1841,  and  is  the  common  source  of  title.  He 
conveyed  the  plaintiff's  lot  to  Wildes  Thomas  Thompson,  by 
deed  dated  June  21,  1842,  who  conveyed  to  William  8.  Wet- 
more  by  deed  dated  September  7, 1848.  William  S.  Wetmore 
conveyed  to  the  plaintiff  by  deed  bearing  date  April  19, 1856. 
The  title  deeds  of  the  defendant  were  not  produced  upon  the 
trial,  so  that  we  do  not  see  precisely  when  he  or  his  grantors, 
mediate  or  immediate,  entered  into  the  possession.  If  the 
question  of  adverse  possession  arose  in  the  case,  as  the  counsel 
for  the  defendant  supposed,  upon  the  argument,  this  fact 
would  have  been  important ;  but  in  the  view  I  shall  take  of 
the  case,  it  cannot  be  of  any  consequence. 

The  complaint  sets  out  the  plaintiff's  seisin  in  fee  simple 
of  the  entire  lot  upon  the  westerly  side  of  Columbia  street, 
describing  it  by  the  same  metes  and  bounds  as  those  contained 
in  the  several  deeds  of  conveyance  to  which  I  have  referred ; 
and  then  alleges  that  the  defendant  is  in  possession  of  a  por- 
tion of  the  lot,  being  the  gore  in  controversy,  which  is  also  de- 
scribed by  metes  and  bounds.  It  also  alleges  that  possession 
of  the  gore  or  small  lot  has  been  demanded  of  the  defendant, 
and  that  he  revised  and  still  refuses  to  deliver  up  the  same  to 
the  plaintiff.  To  these  distinct  and  specific  allegations  the 
defendant  answers  that  he  denies  that  he  was  in  possession  of 
the  premises  claimed  and  described  in  the  complaint.  He  also 
denies  the  demand  of  the  possession,  and  the  unlawful  with- 
holding thereof. 

The  title  of  the  plaintiff  is  not  put  in  issue  by  the  plead- 
ings, for  nothing  is  controverted  by  the  answer  but  the  de- 
fendant's possession,  the  plaintiff's  demand  of  the  possession, 
and  the  unlawful  withholding  thereof  by  the  defendant  No 
question  of  adverse  possession  arises  in  the  case ;  for  if  it  was 
the  design  of  the  defendant  to  put  in  question  the  validity  and 


NEW  TOBK— MAT,  1859.  Igg 


Winnebiwioer  v.  Sdgertoa. 


fince  of  the  plaintiff's  deed,  to  pass  the  title  to  the  lands  in 
dispate  while  a  stranger  was  in  possession  claiming  the  title, 
he  should  hare  framed  his  answer  accordln^y,  and  set  up  the 
title  in  himself,  or  title  ont  of  the  plaintiff,  and  thas  the 
title  wonld  have  heen  put  in  issue. 

Both  the  Borveyors  concur  that  the  plaintiff's  deed  covers 
the  premises  in  dispute,  and  the  letter  of  the  plaintiff  of  the 
date  of  the  1st  July,  1658,  and  the  defimdant's  reply  thereto, 
proves  that  the  possession  was  demanded  and  refused.  . 

Judgment  shotlld  be  entered  that  the  plaintiff  recover  from 
the  d^endant  the  premises  described  in  the  complaint, 
with  costs* 

Judgment  accordingly. 

[DirrcHBBS  GEMBRAii  TfifiM,  May  14,  1859.  Lottj  Emctt,  Brown  and  Davies, 
Justices.] 


WiNNBBBlfiifNEB  V8.  EDaSBHOKi 

A  motion  to  set  aside  a  judgment  entered  upon  confession^  on  account  of  the 
defectireness  of  the  statement,  is  not  founded  upon  an  irregularity,  so  as  to 
reqnire  the  moving  party  to  speltity  in  his  motion  papers  the  grounds  of 
the  motion. 

Defects  of  that  nature  are  not  mere  irregularities,  they  are  matters  of  sub- 
stance, and  if  established,  render  the  judgment  Toid. 

Bequisites  of  the  statement  of  indebtedness,  upon  which  a  judgment  by  con- 
fession is  to  be  entered. 

APPEAL  from  an  order  made  at  a  special  term^  denying  a 
motion  to  vacate  a  judgment  entered  on  confession,  on 
the  ground  of  the  defectiveness  of  the  statement  of  consid- 
eration. 

By  the  Courts  Davies,  J.  Jones,  a  subsequent  judgment 
creditor  of  the  plaintiff  in  this  case,  moved  to  set  aside  this 
judgment,  upon  the  ground  that  the  statement  on  which  it 
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was  entered  was  not  in  oonformity  with  section  883  of  the 
code.  It  ifl  a  mistake  in  the  counsel  for  the  plaintiff  to  sup- 
pose that  this  motion  is  founded  on  any  irregularity  in 
entering  up  the  judgment.  If  it  had  been,  then  it  would 
certainly  be  necessary  for  the  moving  patty  to  specify  in  the 
moving  papers  the  grounds  of  his  motion.  The  defects  com- 
plained of  are  not  mere  irregularitieSi  They  are  matters  of 
substance,  and  if  established,  render  the  judgment  void. 
(Von  Beck  v.  Shuman,  13  Hoto.  Pr.  R  472.  Dunham  v. 
Waterman^  6  Abbotfs  Pr.  B.  367;  8.  C,  3  E.  P.  SmitVs 
17  N,  Y.  B.  9.)  In  the  latter  case,  the  court  of  appeals  held 
that  when  the  object  of  the  party  was  only  to  set  aside  the 
previous  judgment,  the  proper  method  of  attaining  it  was  by 
motion.  And  the  court  also  held  that  the  judgment,  having 
been  confessed  without  a  compliance  with  the  provisions  of 
the  code,  was  to  be  deemed  fraudulent  and  void  as  to  other 
judgment  creditors  of  the  defendant.  The  justice  at  special 
term  held  that  the  first,  third  and  fourth  statements  of 
causes  of  indebtedness  were  sufficient,  and  denied  the  motion 
to  vacate  the  judgment^  so  far  as  it  covered  them.  From 
that  denial  an  appeal  has  been  taken  to  this  oourt. 

The  first  cause  of  indebtedness  is  stated  in  these  words : 
^^  Amount  due  from  the  defendant  to  the  plaintiff,  for  plain- 
tiff's  liability  and  guarantee,  now  past  due,  to  Bichard  S» 
Williams,  as  president  of  the  Market  Bank,  dty  of  New 
York,  $8006.43. 

Third.  Amount  of  one  promissory  note,  indorsed  by  the 
plaintiff  for  defendant,  due  July  10,  1868,  and  held  by  O. 
Dord  &  Co.,  $2220.86. 

Fourth.  Amount  of  two  promissory  notes^  indorsed  by 
plaintiff  for  defendant,  one  due  April  27, 1868,  and  the  other 
due  on  the  27th  day  of  June,  1868 ;  both  held  by  the  Im- 
porters and  Traders'  Bank  of  the  city  of  New  York,  for  the 
sum  of  $6608.86.'' 

Subdivision  2  of  section  383  of  the  code  declares,  that  if 
the  judgment  be  confessed  for  money  due,  or  to  become  due, 
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the  statement  in  writing  required  must  state  concisely  the 
ftcts  out  of  which  it  (the  money  due,  or  to  become  due,) 
arose,  and  must  show  that  the  sum  confessed  therefor  is 
justly  due,  or  to  become  due.  And  the  third  subdirision  of 
that  section  declares,  that  if  it  (the  judgment)  be  for  the 
purpose  of  securing  the  plaintiff  against  a  contingent  liabil- 
ity, it  (the  statement)  must  show  concisely  the  fisusts  consti- 
tuting the  liability,  and  must  show  that  the  sum  confessed 
therefor  does  not  exceed  the  same. 

The  court  of  appeals,  in  CTuippel  y.  Chappelf  (2  Kerti.  215,) 
in  considering  a  judgment  confessed  under  the  second  subdi- 
vision of  this  section,  hold  that  the  creditors  are  entitled  to 
the  &cts  out  of  which  the  indebtedness  arose ;  that  the  stat- 
ute looks  not  to  the  evidence  of  the  demand,  but  to  the  facts 
in  which  it  originated ;  in  other  words,  to  the  consideration 
which  sustains  the  promise.  The  rule  laid  down  in  this  case 
has  been  followed  in  Purdy  v«  Uptan^  (10  How.  Pr.  J3.  494 ;) 
Boyden  v.  JohMon^  (11  id  503 ;)  Von  Beck  v.  BhvmaUy  (13 
id.  472;)  Kendall  v.  Sodgine,  (7  Ahbotea  Pr.  B.  309  j) 
Dunham  v.  Waterman^  (6  ui  357;  8.  (7.,  3  E.  P.  Smith's  17 
N.  T.  B.  9.)  All  these  cases,  except  the  one  in  11  Howard^ 
are  confessions  of  judgments  under  subdivision  2  of  section 
383  of  the  code. 

But  the  code  requires  that  if  the  judgment  be  given  to 
secure  the  plaintiff  against  a  contingent  liability,  the  state- 
ment required  must  state  concisely  the  facts  constituting  the 
liability ;  using  precisely  the  same  language  as  in  subdivision 
2  of  the  same  section.  Now  it  cannot  be  contended  that 
these  statements  show  the  facts  constituting  the  liability  of 
the  plaintiff  to  pay  the  several  sums  mentioned  thereia  In 
statement  first,  no  particulars  of  the  defendant's  indebtedness 
are  stated  to  show  whether,  in  truth,  he  owed  the  plaintiff 
any  thing,  or  of  the  liability  or  guaranty  therein  referred  to. 
It  is  not  stated  for  whom  the  liability  was  given,  or  upon 
what  consideration.    No  particulars  of  the  guaranty  are 
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given;  no  statement  showing  how  or  why  the  plaintiff  is 
bound  to  pay  any  thing  on  such  liability  or  guaranty. 

So,  in  regard  to  the  promissory^notes  in  statements  three 
and  four,  the  tacts  in  regard  to  them  are  not  only  not  con- 
cisely stated,  but'  are  not  stated  at  all  It  does  not  appear 
whose  notes  they  are,  or  that  the  liability  of  the  plaintiff  on 
them  is  a  liability  incurred  on  behalf  of  the  defendant,  and 
one  which  he  is  under  any  legal  obligation  to  protect.  No 
consideration  for  the  promise  of  the  defendant  to  pay  the 
amount  of  these  notes  is  showu.  It  is  said  they  are  notes 
indorsed  for  the  defendant,  by  the  plaintiff,  but  whose  notes 
is  not  stated,  or  how  indorsed,  or  why,  for  the  defendant.  In 
Boyden  v.  Johnson^  (cited  supra,)  Strong,  J.,  said  :  "  The 
statement  in  question,  (in  that  case,)  so  far  as  relates  to  fu- 
ture sales,  is  objectionable,  not  only  on  account  of  its  indefi- 
niteness,  but  as  no  facts  are  stated  showing  any  obligation 
to  sell  any  goods  at  any  future  period.  If  a  judgment  by 
confession  can  be  allowed  to  have  any  future  indebtedness,  it 
should  be  particularly  specified,  and  it  should  be  called  for  by 
some  existing  liability.  The  code  is  explicit,  that  when  the 
object  is  to  secure  the  plaintiff  against  a  contingent  liability, 
there  must  be  a  statement  of  the  facts  oonstituting  the 
liability." 

In  the  present  case  there  is  no  statement  of  any  facts 
showing  the  liability  of  this  plaintiff  to  the  defendant  to  pay 
these  several  notes,  nor  any  fact  stated,  showing  the  liability 
of  the  defendant  to  repay  the  same  to  the  plaintiff  For 
aught  that  appears  in  these  statements,  the  liability  of  the 
plaintiff  may  have  been  incurred  for  some  other  person  than 
the  defendant.  I  have  no  doubt  that  the  statements  are  de- 
fective, and  the  order  appealed  from,  holding  them  sufficient, 
is  erroneous,  and  should  be  reversed.- 

Order  reversed. 

[Nkw  Tork  General  Term,  May  2, 1869.  RooseveU,  Davies  and  Clerke, 
Justices.] 
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The  plaintifT  executed  a  lease  of  premiuefl  to  V.  as  the  agent  or  trustee  of  an 
association,  of  which  the  defendant,  a  corporation,  was  the  successor.  The 
association  transferred  all  its  property  to  the  corporation,  and  caused  the 
lease  to  be  assigned  to  the  corporation,  and  the  latter  covenanted  to  do  and 
perform  all  things  which  the  associatioii  were  bouxMl  to  do.  ff9ld  that  the 
plaintiff  could  maintain  an  action  against  the  defendant,  upon  the  covenant 
for  payment  of  rent,  in  the  lease ;  and  that  he  could  recover  thereon,  for 
rent  daring  the  whole  term. 

ACTION  by  the  plaintiff,  Myndert  Van  Schaick,  for  the 
recovery  of  rent  which  had  accrued  upon  a  lease  executed 
by  him  to  one  Henry  Van  Schaick,  and  which  lease  had  been 
transfisrred  by  the  latter  to  the  defendants. 

DAVIB8,  J.  If  the  defendants  can  be  regarded  as  standing 
only  in  the  position  of  assignees  of  the  lease  made  by  the 
plaintiff  to  Henry  Van  Schaick,  then  they  are  not  liable  to  the 
original  lessor,  the  plaintiff,  for  rent  which  has  accrued  since 
they  ceased  to  have  possession  of  the  demised  premises.  If 
they  are  only  assignees  of  the  lease,  they  are  not  liable  for  any 
breacheB  of  the  covenants  of  the  lease  since  their  assignment 
of  the  lease  to  Searles. 

The  court,  in  Carter  v.  Eammett,  (18  Barb.  608,)  held 
that  ^'  the  only  liability  of  the  assignees  at  any  time  was  the 
lesult  of  their  possession,  and  was  limited  in  its  duration  by 
the  operation  of  that  possession.  ^  ^  ^  The  rule  in  such  cases 
is— and  it  is  well  founded  on  the  principles  of  justice  and  im- 
plied contracts— that  each  successive  party,  other  than  the 
original  lessee,  ia  liable  only  by  reason  of,  and  for  the  term  of 
his  own  possesaon.  Possession  is,  therefore,  both  the  found- 
ation and  the  boundary  of  the  liability."  Chancellor  Wal- 
worth, in  Childa  v.  Olark^  (3  Barb.  S.  G.  R.  60,)  says :  "It 
is  perfectly  well  settled,  however,  that  the  assignee  of  a  lease 
Is  only  liable,  as  such  assignee,  for  the  rents  which  accrued  or 
became  payable,  or  for  other  covenants  broken,  while  he  was 
Stti^  assignee ;  and  that  he  may  discharge  himself  from  all 
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further  liability  by  assigning  his  interest  in  the  premises  to  a 
strainer,  even  if  the  assignee  is  a  beggar ;  provided  he  actually 
relinquishes  the  possession  of  the  premises  and  all  interests 
therein^  so  that  the  assignment  is  not  merely  oolorable  or 
fraudulent.  For  as  there  is  no  privity  of  contract  between 
the  lessor  and  the  assignee  of  the  lease,  the  latter  is  personally 
liable  only  in  respect  to  his  privity  of  estate  in  the  land,  or  in 
respect  to  covenants  running  with  the  land,  for  the  rents  which 
accrued  and  became^payable  after  such  privity  of  estate  com- 
menced, and  before  it  terminated ;  that  is,  while  he  enjoyed, 
or  had  the  right  to  enjoy,  the  premises,  or  some  part  thereof, 
as  an  assignee  of  the  lease/'  In  support  of  these  propositions, 
he  cites  Armstrong  v.  Wheeler,  (9  OoweUy  88 ;)  Torry  v.  PUch-- 
er,  (OaHh.  177 ;)  Likeux  v.  Nash,  (2  Strange,  1221 ;)  Taylor 
V.  Shum,  (1  Bos.  &  FiM.  21.)  The  cases  referred  to  fully 
sustain  the  positions  of  the  chancellor,  and  the  case  in  Strange 
further  holds  that  it  was  no  fraud  in  the  assignee  to  assign  to 
a  prisoner  in  the  Fleet,  to  whom  he  lent  five  shillings  to  pay 
to  him  the  foundation  of  the  assignment  It  is  clear,  there- 
fore, upon  the  authorities  referred  to,  that  if  the  defendants 
stand  in  the  character  of  assignees  solely,  they  are  not  liable 
for  any  rent  accrued  since  their  assignment  to  Bearlea.  But 
it  seems  to  me  that  the  facts  disdose  an  entirely  different  ease, 
and  by  it  their  liability  is  to  be  tested. 

The  lease  was  in  fact  made  to  Henry  Van  Schaick,  as  the 
agent  or  trustee  of  the  company  of  which  the  defendants  are 
the  successors.  The  original  association  or  company  assumed 
all  the  covenants  of  the  lease,  and  the  present  defendants  have 
taken  from  the  association  all  its  property,  with  covenants  to 
do  and  perform  all  things  which  the  association  were  bound 
to  do.  And  immediately  upon  the  execution  <of  such  transfer 
by  the  association,  and  to  effectuate  and  carry  into  effi^t  the 
grant  made  by  it  to  the  4efendants,  Henry  Van  Schaick,  the 
ijustee  and  agent  of  the  association^  assigned  the  lease  to  the 
defendants. 

The  defendants  are  therefore  the  true  owners  of  the  lease. 
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and  Van  Schaick  held  it  for  their  benefit.  If  he  had  refiised 
to  transfer  it  to  them,  this  court  would  have  compelled  him  to 
do  80.  He  did  voluntarily  what  he  was  under  a  legal  obliga- 
tion to  do,  vest  the  title  to  the  lease  in  the  name  of  his  prin- 
cipals. It  cannot  be  denied  that  if  Henry  Van  Schaick  had 
been  sued  for  the  rent  reserved  by  this  lease,  or  was  about  be- 
ing sued  therefor,  he  might  maintain  his  action  against  these 
defendants  to  compel  them  to  relieve  him  from  the  position  he 
occupied,  as  their  trustee  and  surety. 

I  think,  therefore,  when  the  defendants  took  the  assignment 
of  the  lease  from  Van  Schaick,  on  the  organisation  of  this 
company,  they  but  carried  out  and  gave  effect  to  the  intention 
of  the  parties,  that  when  the  company  should  become  l^ally 
organized  and  competent  to  take  title,  they  were  to  become 
the  lessees  of  the  premises,  and  subject  to  the  performance  of 
all  the  covenants  on  the  part  of  the  lessees.  Regarding  the 
transcu^tion  in  this  light,  and  which  I  am  satisfied  is  the  true 
aspect  in  which  to  regard  it,  and  which  is  confirmed  by  the 
acts  of  the  parties,  the  case  of  LoriUard  v.  LoriUard  (4  Ab- 
botfs  Pr.  B.  210)  is  not  without  significance.  In  that  case  it 
was  clearly  intimated,  that  if  the  original  lessee  was  the  mere 
instrument  of  the  subsequent  assignee,  and  in  fiict  it  was  not 
intended  that  any  title  should  vest  in  the  original  lessee,  then 
that  the  subsequent  assignee  might  be  liable  to  pay  the  rent, 
even  though  he  had  assigned  the  lease.  These  views  were  ex- 
pressed upon  the  principle  that  the  real  party  in  Interest  should 
pay  the  rent,  and  that  when  that  party  was  discovered  he 
might  be  made  liable.  In  this  case  there  can  be  no  contro- 
versy that  the  original  association  was  in  fact,  though  not  in 
name,  the  true  and  actual  lessee ;  and  it  seems  to  me  that  the 
defendants  have  assumed  the  same  position,  and  have  sub- 
jected themselves  to  the  same  liabilities. 

There  can  be  no  doubt  that  Henry  Van  Schaick  is  liable  to 
pay  this  rent,  and  standing  as  he  does,  in  my  opinion,  as  surety 
for  the  defendants,  his  creditor  can  avail  himself  of  his  right 
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primarily  to  cailnpon  the  defendants,  to  pay  directly  to  him, 
instead  of  compelling  Henry  Van  8chaick  to  pay  him,  and 
leave  him  to  call  upon  the  defendants  for  reimbursement. 

This  rule  is  clearly  laid  down  in  Curtis  v.  Tyler,  (9 
Faigcy  432,)  and  is  every  day  followed  in  this  court.  In  that 
case  the  plaintifiis  were  held  entitled  to  avail  themselves  of  a 
security  given  to  the  debtor  for  the  payment  of  the  debt  owing 
to  them.  The  chancellor  says :  '^  It  is  well  settled,  however, 
that  when  a  surety,  or  person  standing  in  the  situation  of  a 
surety  for  the  payment  of  a  debt,  receives  a  security  for  his 
indemnity,  and  to  discharge  such  indebtedness,  the  principal 
creditor  is  in  equity  entitled  4o  the  full  benefit  of  that  secu- 
rity. And  it  makes  no  dijQference  that  such  principal  debtor 
did  not  act  upon  the  credit  of  such  security  in  the  first  in- 
stance, or  even  know  of  its  existence.'' 

I  therefore  hold,  that  the  defendants  contracted  with  the 
plaintiff  through  Henry  Van  Schaick,  as  their  agrait  or  trustee. 

1st.  That  they  impliedly  as  well  as  expressly  agreed  to  pay 
the  rent,  to  assume  the  position  of  lessees,  and  to  indemnify 
Henry  Van  Schaick. 

2d.  That  the  contract  originally  made  between  the  compa- 
ny while  unincorporated,  and  Henry  Yan  Schaick  and  the 
plainti^,  was  legally  and  equitably  made  with  the  defendants 
when  incorporated,  and  that  they  adopted  it^  and  availed 
themselves  of  its  benefits,  &c. 

3d.  It  follows,  that  taking  the  benefits  resulting  from  the 
arrangement,  they  are  also  subject  to  its  burdens,  certainly 
to  the  extent  of  relieving  and  indemnifying  Henry  Yan 
Schaick  to  the  amount  of  his  liability  to  the  plaintiff. 

4th.  That  in  equity  Henry  Yan  Schaick's  right  to  indem- 
nity is  the  property  of  the  plaintiff,  his  creditor^  and  may  be 
enforced  by  him. 

The  plaintiff  is  therefore  entitled  to  judgment,  that  the  de- 
fendants perform  with  him  all  the  covenants  of  the  lease  to 
be  kept  and  performed  by  the  lessees,  and  pay  the  back  rent^ 
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and  pay  off  and  disoharge  all  assessments  unpaid  on  the  prem- 
ises since  the  date  of  the  lease ;  and  that  the  plaintiff  recover 
his  costs  to  be  adjiuted,  &c. 

[Nsw  York  Spxcial  Tsbm,  May  2, 1869.    Davigs,  JoBtice.] 


Thb  Pboplk  ex  reL  Mobton  vs,  Tisvan. 

Where  an  indiTidnal  dauns,  by  action,  a  pQblic  office,  or  the  incidents  to  the 
offiee,  he  can  only  recover  upon  proof  of  title.  The  salary  and  fees  of  an 
office  are  incident  to  the  title,  and  not  to  the  nsnrpation  and  oolorahle  pos- 
session of  the  office. 

Possession  under  color  of  right,  though  it  may  serve  as  a  shield  for  defense, 
cannot,  as  against  the  public,  be  converted  into  a  weapon  of  attack,  to  se- 
cure the  fruits  of  the  usurpation  and  the  Incidents  of  the  office. 

At  cQimnoii  law,  a  public  officer,' appointed  or  chosen  for  a  specified  term, 
cannot  hold  over,  beyond  that  term,  upon  the  foilure  of  the  proper  body  to 
appoint  or  elect  a  successor. 

Provision  is  made  by  the  laws  of  this  state  for  all  the  cases  in  which  persons 
in  office  can  hold  over,  beyond  the  times  for  which  they  were  appointed  or 
choseo.  But  there  is  no  provision  of  law  authoriziog  the  incumbent  of  the 
office  of  city  inspector  of  New  York,  to  hold  over,  «fter  the  expiration  of 
his  term,  and  until  his  successor  is  appointed. 

Accordingly,  where  the  relator,  prior  to  the  passage  of  the  act  of  1857  amend- 
ing the  city  charter,  was  elected  to  the  office  of  city  inspector,  for  the  term 
of  tiiiee  years,  which  term  w.as  to  expire  on  the  81st  of  December,  1868;  it 
was  hdd  that  by  virtue  of  the  act  of  1857,  which  expressly  limited  his  term 
of  office  to  the  time  for  which  he  was  elected,  and  repealed  the  act  under 
which  he  took  office,  the  relator*s  authority  as,  city  inspector  ceased  on  the 
Slst  of  December,  1858 ;  and  that  consequently  he  could  not,  by  mandamus, 
compel  the  mayor  to  countersign  the  warrant  of  the  comptroller,  for  his 
salary,  during  the  months  of  January  and  February,  1859.        ' 

MOTION  for  a  peremptory  mandamus  to  the  defendant^  as 
mayor  of  the  city  of  New  York,  directing  him  to  coun- 
tersign a  warrant  of  the  comptroller,  for  the  payment  of  the 
salary  of  the  relator  as  city  inspector,  for  the  months  of  Janu- 
ary and  Fehruary,  1859. 
Vol.  XXX.  13 
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The  People  v.  Tieman. 
J.  W,  Edmonds^  for  the  relator. 

J?.  Buateed^  for  the  defendant. 

W.  F.  Allen,  J.  This  proceeding  is  instituted  to  compel 
the  defendant  to  countersign  the  warrant  of  the  comptroller, 
for  the  payment  of  the  salary  claimed  by  the  relator  as  "city 
inspector/'  for  the  months  of  January  and  February,  1859. 
Upon  the  return  of  the  alternative  writ  of  mandamus,  the  re- 
lator, not  controverting  the  facts  stated  in  such  return,  moves 
that  a  peremptory  writ  issue.  There  are  no  disputed  facts  in 
the  case.  Aside  from  some  clerical  mistakes  as  to  dates, 
which  do  not  mislead,  and  are  therefore  immaterial,  the  alter- 
native writ  presents  every  fact  necessary  to  the  determination 
of  the  controversy,  and  the  return  neither  traverses  nor  avoids 
any  facts  alleged  in  the  writ 

The  parties  differ  only  as  to  the  legal  results  deducible 
from  those  facts.  The  relator,  prior  to  the  passage  of  the  act 
amending  the  charter  of  the  city,  in  1857,  was  elected  to  the 
office  of  city  inspector  for  the  term  of  three  years,  and  his 
term  of  office  would  have  expired  on  the  31st  day  of  Decem- 
ber, 1858.  By  the  act  of  1857,  the  government  of  the  city 
was  remodeled,  and  among  other  alterations  the  mode  of  ap- 
pointment and  the  tenure  of  office  of  the  city  inspector  was 
changed.  No  appointment  to  the  office  has  been  made  under 
the  provisions  of  the  new  charter,  and  the  relator  claims  that 
he  is  still  in  office  by  virtue  of  his  election  under  the  former 
acts.  He  bases  his  claim  to  the  remedy  by  mandamus  upon 
his  title  to  the  office.  This  prerogative  writ  can  only  issue  to 
enforce  a\jlear  legal  right.  The  relator  necessarily  tendered 
an  issue  upon  the  legal  title — ^his  mere  right  to  the  office— not 
upon  the  possession  and  the  exercise  of  its  functions  under 
color  of  right.  After  alleging  the  facts,  he  says :  "  That  he 
therefore  continues  to  be,  and  still  is,  and  during  the  months 
of  January  and  February,  1859^  was,  the  city  inspector  of  the 
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city  of  New  York,  and  entitled  to  all  the  salary,  fees,  perqui- 
sites and  emoluments  thereof" 

The  salary  and  fees  are  incident  to  the  title  and  not  to  the 
usurpation  and  colorable  possession  of  an  office.  An  officer 
de/acto  may  be  protected  in  the  performance  of  acts  done  in 
good  faith  in  the  discharge  of  the  duties  of  an  office  under 
color  of  right,  and  third  persons  will  not  be  permitted  to 
question  the  validity  of  bis  acts  by  impeaching  his  title  to  the 
office.  Public  interests  require  that  the  acts  of  public  officers, 
who  are  such  de  /actOy  should  be  respected  and  held  valid  as 
to  third  persons  who  have  an  interest  in  them,  and  as  con- 
cerns the  public,  in  order  to  prevent  a  failure  of  justice. 
(2  Kenes  Com.  295.) 

It  does  not  follow  tht^t  a  right  can  be  asserted  and  enforced 
on  behalf  of  one  who  acts  merely  under  color  of  office  without 
legal  authority,  as  if  he  were  an  officer  dejure.  When  au  in- 
dividual claims  by  action  the  office,  or  the  incidents  to  the 
office,  he  can  only  recover  upon  proof  of  title.  Possession 
under  color  of  right  may  well  serve  as'  a  shield  for  defense,  but 
cannot,  as  against  the  public,  be  converted  into  a  weapon  of 
attack,  to  secure  the  fruits  of  the  usurpation  and  the  inci- 
dents of  the  office. 

It  may  well  be  that  every  act  of  the  relator  as  city  inspector 
hitherto  done  by  him  may  be  valid,  and  the  city  bound  by 
all  his  contracts  and  engagements  properly  entered  into,  and 
yet  he  may  not  be  entitled  to  claim  any  thing  more  than  mere 
protection  and  immunity  from  action  as  an  officer  de  facto 
since  the  1st  of  January,  1859.  Evidence  establishing  the 
fact  that  an  officer  issuing  process  is  an  officer  defactOy  is  not 
merely  prima  facie  evidence  that  he  is  an  officer.  It  is  con- 
clusive for  the  protection  of  a  ministerial  officer  required 
to  execute  such  process ;  but  to  constitute  a  person  an  officer 
defaxitOy  a  mere  claim  to  be  a  public  officer,  and  executing  the 
duties  of  the  office,  is  not  sufficient.  There  must  be  some 
colorable  right  of  office,  or  an  acquiescence  on  the  part  of  the 
public  for  such  length  of  time,  as  will  authorize  the  presump- 
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tion  of  at  least  a  colorable  election  or  appointment.  (TTt?- 
cox  V.  Smithy  5  Wend.  231.) 

Whether  the  relator  was,  during  the  period  for  which  he 
claims  his  salary,  city  inspector  de  facto ,  or  what  rights  or 
liabilities  result  from  his  acts,  either  to  third  persons,  the  pub- 
lic, or  the  city  government,  cannot  be  determined  here.  It  is 
claimed  by  the  relator  that  the  title  to  an  office  cannot  be 
tried  in  this  proceeding.  If  so,  then  the  defendant  is  entitled 
to  a  judgment  dismissing  the  writ;  for  whether  the  right 
claimed  is  established  by  evidence  which  would  make  the  re- 
lator an  officer  de  facto ^  or  by  that  which  would  make  him 
such  dejurCy  is  immaterial.  In  either  case  it  is  proof  that  he 
is  an  officer,  in  both  proving,  by  evidence  differing  in  d^[ree, 
that  he  is  an  officer  dejure. 

An  officer  de  facto  is  presumed  to  be  an  officer  dejurcy  and 
in  some  cases,  as  in  Wilcox  v.  Smithy  the  presumption  is  con- 
clusive ;  but  it  is  only  conclusive  when  the  officer  is  to  be 
protected  in  the  discharge  of  his  duties,  or  the  rights  of  third 
persons,  or  the  public  interests  are  concerned.  So  that  it  does 
not  lie  with  the  relator  who  bases  bis  right  of  action  upon  bis 
title,  to  say  that  such  title  cannot  be  tried  in  the  proceeding 
instituted  by  himself;  in  other  words,  he  cannot  preclude  his 
adversary  from  denying  any  allegation  of  fact  material  to  his 
case.  It  is  true  that,  ordinarily,  a  right  to  office  cannot  be 
tried  collaterally,  as  in  an  action  to  compel  a  ministerial  offi- 
cer to  perform  acts  founded  upon  the  proceedings  of  an  officer 
who  is  such  de  facto.  He  has  no  right  to  decide  on  the  acts 
of  an  officer,  or  adjudge  them  to  be  null.  {People  v.  Collins, 
7  John.  549.) 

Assuming  all  that  is  claimed  by  the  relator,  and  that  the 
mayor  acts  ministerially  in  countersigning  the  comptroller's 
warrant,  the  right  of  the  relator  to  call  upon  him  to  act  de- 
pends solely  upon  his  title  to  the  office.  The  title  is  not^ 
therefore,  collaterally  questioned,  but  is  directly  in  issue,  and 
is  the  only  material  fact  in  the  case.  It  is  insisted,  on  behalf 
of  the  relator,  that  by  the  omission  or  failure  of  the  mayor  to 
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appoint  an  officer  in  his  place  at  the  expiration  of  his  term 
of  office,  he  held  over  and  of  right  exercises  the  duties  of  the 
office,  and  is  entitled  to  its  emoluments.  This,  I  think,  de- 
pends upon  the  true  construction  of.  the  amended  charter  of 
1857.  I  know  of  no  common  law  rule  hy  which  a  puhlic  offi- 
cer appointed  or  chosen  for  a  specific  term,  can  hold  office  be- 
yond that  term,  upon  the  failure  of  the  proper  body  to  appoint 
or  elect  a  successor.  Officers  and  agents  of  private  corpora- 
tions, whose  appointment  is  annual,  have,  I  think,  as  against 
the  corporations,  been  held  to  continue  in  office  after  the  ex- 
expiration  of  the  year,  when  no  successor  has  been  appointed, 
and  they  have  continued  to  act  by  the  suflTerence  or  permis- 
sion of  the  corporation.  So,  too,  in  a  municipal  corporation, 
the  subordinate  agents  and  officers  receiving  their  appoint- 
ments from  the  local  government,  and  acting  as  the  servants 
and  agents  of  the  appointing  body,  may  perhaps  hold  office 
beyond  the  term  for  which  they  were  originally  appointed ;  or 
at  least,  so  long  as  they  are  permitted  to  act  they  may  bind 
the  corporation  in  whose  behalf  they  act. 

The  question  has,  I  think,  generally  arisen  where  the  rights 
of  a  third  party  have  been  concerned,  and  there  is  a  very  ob- 
Tious  distinction  between  such  a  case  and  that  of  a  claim  by 
the  officer  to  continue  to  act  as  a  matter  of  right  and  as  against 
the  corporation.  The  case  of  McCctll  v.  Byram  Manuf,  Co. 
(6  Conn,  Rep.  428)  illustrates  the  point.  The  service  of  a 
summons  upon  the  secretary  of  the  company  more  than  a  year 
from  the  time  of  his  election  had  elapsed  was  attempted  to  be 
invalidated,  and  the  court,  in  a  very  cautious  opinion,  sus- 
tained the  evidence ;  holding  that  the  officer,  although  the 
office  was  intended  to  be  and  was  annual,  continued  until 
superseded  by  the  appointment  of  another  in  his  place.  The 
court  is,  however,  very  careful  to  say  that  neither  the  charter 
nor  the  by-laws  limited  the  official  existence  of  the  secretaiy. 
The  uniform  course  of  l^slation  is  very  high  evidence  that 
there  is  no  rule  of  common  law  by  which  an  individual  elected 
or  appointed  to  office  continues  in  office  after  the  expiration 
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of  the  term  limited  by  law,  and  until  a  successor  is  chosen 
and  qualified.  '^It  is  a  usual  and  wise  provision  in  public 
charters,  that  the  officei*s  directed  to  be  annually  appointed 
shall  continue  in  ofiSce  until  other  fit  persons  shall  be  ap- 
pointed and  sworn  to  their  places.  This  was  the  case  in  the 
charter  granted  to  the  city  of  New  York  in  1686  and  1730." 
(2  Kent's  Com.  295,  note  a.)  It  is  "usual"  because  it  is 
deemed  necessary,  and  "wise"  because  it  is  necessary  to  ena- 
ble the  officer  to  perform  the  duties  of  his  office  crfter  the  ex- 
piration of  the  term  prescribed  by  law. 

Very  careful  provision  is  made  Dy  the  laws  of  this  state  for 
all  the  cases  in  which  it  has  been  deemed  wise  to  authorize  per- 
sons in  office  to  hold  over  beyond  the  times  for  which  they  were 
appointed  or  chosen.  The  act  of  1824  {Laws  of  1824,  j?.  380) 
was  very  general,  and  applied  to  all  officers  who  were  duly 
commissioned  and  had  entered  upon  the  duties  of  their  re- 
spective offices;  and  enacted  that  they  should  continue  in 
office  until  their  successors  were  commissioned  and  sworn. 
The  revised  statutes  restrict  the  power  to  officers  duly  ap- 
pointed, (other  than  justices  of  the  supreme  court,)  and  to 
sheriffs  and  clerks  of  counties,  including  the  register  of  the 
city  and  county  of  New  York.     (1  jB.  8.  117,  §§  9,  10.) 

The  revisers  reported  a  section  to  the  effect  that  the  powers 
of  every  other  officer  who  should  be  elected  by  the  people  and 
not  re-elected,  should  cease  with  the  term  for  which  he  had 
been  chosen.  This  was  not  enacted,  for  the  reason,  doubtless, 
that  it  was  not  deetned  necessary.  It  cannot  be  urged  as  evi- 
dence that  the  legislature  intended  that  the  converse  of  the 
proposed  enactment  should  be  the  law ;  else  why  did  the  leg- 
islature provide  in  terms  for  the  continuance  in  office  of  sher- 
ifis  and  clerks  who  were  elected  by  the  people,  and  would  have 
continued  in  office  without  the  provision  ? 

That  provision  is  evidence,  first,  that  they  deemed  it  neces- 
sary, and  second,  that  officers  not  named  were  intended  to  be 
excluded ;  expressio  univs^  &c.  It  has  never  been  supposed 
that  members  of  assembly  or  senators  would  hold  over,  upon 
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the  failare  of  the  people  to  elect  a  successor.  So,  too,  town 
officers,  with  specified  exceptions,  hold  their  offices  for  one 
year  and  nntil  others,  chosen  or  appointed  in  their  places, 
have  qualified.     (1  R,  8.  p.  347,  §  30.) 

This  careftil  legislation  discloses  the  mind  of  the  legisla- 
ture, and  is  a  legislative  exposition  of  the  conunon  law  rule 
upon  this  subject.  The  colonial  charters  of  the  city  made 
provision  for  the  performance  of  the  duties  of  certain  officers, 
by  those  duly  commissioned,  until  successors  should  be  duly 
qualified.  But  a  city  inspector  was  not  then  known,  and  of 
course  is  not  named.  (Davies'  Laws,  153,  171,  Ac!)  By 
the  act  of  1857,  the  "  Dongan  and  Montgomerie  charter  "  is 
preserved;  but  all  acts  amending  the 'charter,  and  all  laws 
inconsistent  with  that  act,  were  repealed  by  the  act  of 
1857,  (§54.) 

The  relator  was  elected  to  the  office  under  one  of  the  acts 
thus  in  terms  repealed.  When  the  repealing  act  took  eflect 
the  former  acts  ceased  to  exist,  except  so  far  as  they  were  ex- 
pressly retained.  All  power  granted  by  the  repealed  acts  was 
revoked,  and  all  commissions  under  those  acts  terminated 
witb  the  acts  themselves.  A  law  repealed  is  as  no  law,  and 
as  if  it  had  never  existed,  except  as  to  the  rights  accrued  and 
vested  under  it ;  and  the  right  to  hold  office  for  a  given  term 
is  not  a  vested  right,  within  the  exception.  In  the  act  of 
1849,  amending  the  charter,  it  was  enacted  that  all  officers 
who  should  be  in  office  when  that  act  should  take  efiect, 
shotild  hold  their  offices  until  their  successors  should  be  duly 
qualified,  (Davtes*  C,  L,  209,  §  526,)  which  is  but  another 
legislative  expression  of  opinion  as  to  the  necessity  of  such  a 
provision.  A  like  provision  is  embodied  in  the  act  of  1857, 
and  made  applicable  to  all  persons  in  office  under  the  city  gov- 
ernment, excepting  certain  officers,  (one  of  whom  is  the  "  city 
inspector,")  who  should  "  continue  in  office  until  the  expira- 
tion of  their  several  terms."  {Act  of  1857,  §  351.)  This 
clause  modified  the  repealing  clause  of  the  act,  and  made  it 
take  effect,  so  far  as  it  affected  the  office  of  the  relator,  at  the 
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expiration  of  his  term  of  office.  The  legislature  did  not 
shorten  his  term  of  office,  but  upon  the  expiration  of  the 
term  for  which  he  was  elected,  the  repealing  clause  took  full 
effect,  and  of  course  the  official  existence  of  the  relator,  de- 
rived under  and  dependant  upon  the  repealed  act,  ceased. 

It  is  very  likely  that  could  the  legislature  have  forseen, 
or  had  they  thought  it  possible,  that  the  mayor  would  be  so 
unmindful  of  his  duty  as  to  fail  to  nominate  his  successor,  or 
so  unfortunate  as  to  be  unable  to  nominate  one  who  should 
prove  acceptable  to  the  board  of  aldermen,  they  might  have 
provided  for  the  continuance  in  office  of  the  relator  until  his 
successor  should  be  qualified.  But  by  compelling  the  mayor, 
upon  the  rejection  by  the  aldermen  of  one  nominee,  to  nomi- 
nate another  immediately,  they  have  not  left  it  optional  with 
the  mayor  to  suffer  a  vacancy  to  exist,  and  the  contingency 
which  has  occurred  was  not  foreseen.  But  it  is  sufficient  for 
this  case  that  the  legislature  have  not  continued  the  relator 
in  office  after  the  31st  of  December,  1858. 

The  heads  of  the  executive  departments,  as  organized  and 
appointed  under  the  act  of  1857,  held  office  for  two  years, 
and  until  the  appointment  of  their  successors.  (Act  of 
1857,  §21.)  It  is  very  evident  that  this  section  has  no 
reference  to  those  in  office  at  the  time  the  act  should  become 
a  law.  Aside  from  its  terms,  which  indicate  its  application  to 
those  to  be  appointed  under  the  act^  provision  is  made  in  sub- 
sequent sections  in  respect  to  those  then  in  office.  Tully  v. 
The  State  (1  Carter's  R.  500)  is,  I  think,  in  principle,  deci- 
sive of  this  case.  The  syllabus  of  that  case,  so  far  as  perti- 
nent, is  to  the  effect,  that  when  there  is  an  express  or  implied 
restriction,  in  a  charter  of  incorporation,  upon  the  time  of 
holding  office  under  such  charter,  as  that  the  officers  shall  be 
ahnually  elected  on  a  particular  day,  and  that  they  shall  hold 
from  a  charter  election  day  until  the  next,  or  that  they  shall 
be  elected  for  the  year  ensuing,  only,  in  such  cases  the  officers 
cannot  hold  over  beyond  the  next  election  day,  or  the  end  of 
the  year.    When,  by  the  constitution  of  the  corporation,  the 
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officers  ai6  elected  for  a  term,  and  until  their  BttcoeBBors  are 
elected  and  qualified,  or  when  they  are  elected,  for  ^'  the  year 
ensuing/'  and  the  charter  contains  no  restrictive  clause,  the 
officers  may  continue  to  hold  their  offices  after  the  expiration 
of  the  year^  and  until  they  are  superseded  by  the  election  of 
other  officem  to  fill  their  places.  The  action  was  against  the 
sureties  of  school  commissioners  who  had  been  elected  and 
had  qualified  under  an  act  which,  as  in  this  case,  had  been 
repealed,  'for  a  d^ult  happening  after  their  term  of  office 
had  expired.  The  court,  in  the  opinion,  quote  the  language 
of  the  last  act^  and  say  that  it  is  as  if  it  had  read,  ^^  Be  it 
enacted,  that  in  each  county  of  this  state  in  which  there  is 
no  school  commissioner,  one  shall  be  elected  at  the  next  an- 
nual August  election.  That  in  each  county  where  there  is  a 
school  commissioner  now  in  office,  such  commissioner  shall 
continue  to  hold  for  the  term  for  which  he  was  elected/' 

This  is  substantially  the  provision  of  the  act  of  1857 
under  consideration,  and  the  courts  in  Indiana  say  of  the  act 
of  that  state,  ''These provisions  in  effect  repeal  the  clause  in 
th6  law  of  1831,  authorizing  Tully  to  hold  over  till  the  quali- 
fication of  a  successor,  and,  as  we  think,  place  his  case  among 
those  of  the  ficrst  class  recounted  in  this  opinion^  in  which 
there  is  an  implied  restriction  upon  the  right  of  holding 
over/'  The  head  note  of  the  reporter  upon  this  branch  of 
the  case  is:  ''Under  the  act  of  1831,  a  school  commis- 
sioner could  have  indefinitely  held  his  office  until  the  elec- 
tion of  a  successor,  and  in  such  case  his  sureties  would  have 
been  liable  for  his  acts  during  his  continuance  in  office.  The 
act  of  February  2d,  1838,  repealed  the  act  of  1831,  and  lim- 
ited the  terms  of  school  commissioners  to  the  precise  times 
for  which  they  were  elected,  and  the  sureties  are  not  liable 
under  the  law  for  the  acts  of  the  commissioner  after  the  expi- 
ration of  his  term/' 

Now,  it  is  not  necessary  to  say,  with  the  court  in  the  case 
cited,  that  if  there  is  no  restriction,  express  or  implied,  in 
thd  lawy  an  officer,  elected  for  a  given  time,  may  hold  over 
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until  superseded  by  his  successor,  for  the  reason  that  in  this 
case,  within  the  rule  laid  down,  there  is  a  restriction  imposed 
by  the  act  limiting  the  term  of  office  of  the  relator  to  the 
precise  term  for  which  hh  was  elected. 

I  am  of  the  opinion,  that  upon  his  own  showing,  and  upon 
the  just  construction  of  the  act  of  1857,  he  did  not  continue 
in  office  after  the  Slst  of  December,  1858.  Ist  By  the  re- 
peal of  the  act  under  which  he  took  office— -which  repeal  took 
full  effect  upon  his  office  on  the  day  named — ^his  authority  as 
city  inspector  wholly  ceased,  2d.  There  is  no  provision  of 
law  in  force  authorieing  him  expressly,  or  by  implication,  to 
continue  to  perform  the  duties  of  the  office  after  that  day. 
3d.  His  term  of  office  is  expressly  limited  by  the  act  of  1857 
to  the  time  for  which  he  was  elected,  which  expired  on 
that  day. 

It  follows  that  he  has  not  established  a  right  to  the  writ 
for  which  he  asks,  and  the  motion  must  be  denied  with  costs. 

[Nbw  Tobk  Spboial  Tbbm,  May  2, 1S69.     W.  F.  AlUn,  Justice.] 


VHOOMAN   V8.   DUNLAP. 

A  complaint  alleged  that  the  plaintiff,  being  the  owner  of  a  fonn,  sold  and 
conveyed  it  to  the  defendant,  who,  in  conaideration  thereof,  promised  and 
agreed  to  pay  the  plaintiff  $2700  therefor.  That  the  defendant  paid  |200, 
and  gave  the  plaintiff  a  mortgage  on  the  premises,  to  secure  the  payment 
of  $2600,  the  remahider  of  the  parehase  money )  that  no  bond  was  given 
as  collateral  to  the  mortgage,  bat  the  defendant  agreed  not  to  oomftiii 
waste  on  the  premises,  by  catting  timber  or  otherwise,  and  that  the  farm 
should  be  kept  and  preserved  in  as  good  condition  as  it  was  at  the  time  of 
sale ;  that  to  induce  the  pbiintiff  to  waive  the  giving  of  a  bond  by  the 
defendant,  the  latter  iUsely  and  ftandnlently  represented  that  he  pnrchaMd 
the  farm  for  a  homestead  for  his  son ;  whereas,  in  truth  and  in  fkct,  bo 
purchased  the  same  for  the  purpose  of  selling  it  at  an  advance,  to  one  D. 
who  was  without  means  and  unable  to  purchase  such  a  farm.  That  the 
defendant,  two  days  after  he  bad  so  purchased  the  farm,  sold  and  oonveyed 
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it  to  D.  withontany  coTenant  or  agreement  from  him  restraining  the  com- 
mission of  waste,  or  obliging  D.  to  keep  the  premises  in  good  condition 
and  preserved  from  waste  and  depreciiition  in  value.  l!hat  the  defendant 
suffered  and  permitted  D.  to  cut  and  destroy  the  timber  on  said  flirm,  and 
the  fences,  farm  and  buildings  to  become  mined,  dilapidated  aqd  greatly 
depreoiated  in  value,  to  the  amount  of  |800.  That  the  mortgage  had  been 
foredoeed,  and  the  farm  was  sold  for  a  sum  insufficient  to  pay  the  same ; 
the  deficiency  being  over  (800.  The  complaint  then  prayed  that  the  de- 
fendant might  be  a^jiidged  to  pay  to  the  plaintiff  the  amount  of  such  de- 
ficiency) with  interest,  &c.  BM  that  the  complaint  did  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action }  and  that  it  was  properly  dismissed 
ibr  that  cause. 

APPEAL  from  a  judgment  entered  upon  a  nonsuit  ordered 
at  the  cirouiti     The  case  is  stated  in  the  opinion. 

W.  H.  JEngle^  for  the  plaintiff. 

De  Puy  dt  Bot^etiy  for  the  defendant 

By  the  Courts  Mabvik,  J.  The  plaintiff's  couiyel  opened 
the  case  to  the  jury,  when  the  defendant's  counsel  moved  the 
court  to  dismiss  the  complaint^  on  the  ground  that  it  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action.  The 
court  so  decided,  and  dismissed  the  complaint,  and  the  plain- 
tiff excepted.  I  hare  examined  the  complaint  with  care. 
It  is  not  always  easy,  under  our  present  system  of  pleading, 
to  ascertain  clearly  what  notions  the  pleader  had  of  his  cli- 
ent's case  or  rights,  or  to  what  branch  of  the  law  he  intended 
to  resort,  for  the  redress  of  his  client's  supposed  grievances. 

In  this  case  the  complaint  tells  me,  in  substance,  that  the 
plaintiff  owned  a  farm  in  Orleans  county,  in  March,  1857 ; 
thai  he  bargained,  sold  and  conveyed  it  to  the  defendant ; 
and  that  the  defendant,  in  consideration  thereof,  promised  and 
agreed  to  pay  the  plaintiff  ^2700  therefor.  That  he  paid 
1(200,  and  executed  to  the  plaintiff  a  mortgage  on  the  prem- 
ises as  collateral  security  for  $2500,  the  remainder  of  the 
ptirchase  money ;  and  that  in  consideration  of  the  sale  and 
conveyance  of  said  premises  and  of  the  execution  of  the  mort- 
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gage  oa  said  premises  as  collateral  secority  for  a  portion  of 
the  purchase  money  aforesaid,  and  also  in  consideration  that 
the  plaintiff  wonld  waive  the  execution  of  a  bond-  to  the 
plaintiff  to  accompany  the  mortgage,  the  defendant  agreed, 
undertook  and  promised  with  the  plaintiff  not  to  commit 
waste  on  said  premises,  by  cutting  timber  or  otherwise,  and 
that  the  farm  should  be  kept  and  preserved  in  as  good  a  con* 
dition  as  it  was  at  the  time  of  sale,  while  the  mortgage 
remained  unpaid.  And  to  induce  the  plaintiff  to  believe 
that  the  said  farm  would  be  by  him  preserved  from  becoming 
lessened  in  value^  and  to  rely  on  the  same  as  security  for  the 
payment  of  the  said  purchase  moneys  and  to  induce  the  said 
plaintiff  to  waive  the  execution  of  said  bond  and  give  the 
deed  aforesaid,  the  defendant  falsely  and  fraudulently  repre- 
sented and  affirmed  to  the  plaintiff,  at  the  time  and  place 
aforesaid,  that  he  purchased  said  farm  for  a  homestead  for  his 
son ;  whereas  in  truth  and  in  fact  he  purchased  the  said  farm 
for  the  pu]:p08e  of  selling  the  same  at  an  advance,  to  one 
Dygert,  who  was  without  means,  and  wholly  unable  to  pur- 
chase property  of  the  value  and  to  the  amount  of  said  farm. 
And  the  plaintiff  further  avers,  that  the  false  and  fraudulent 
representations  above  mentioned  had  a  material  influence 
with  and  upon  him  in  inducing  him  to  execute  and  deliver  to 
the  defendant  the  deed  of  the  said  &rm,  at  the  time  and 
place  aforesaid.  That  the  defendant,  two  days  after  he  pur- 
chased the  farm,  sold  and  conveyed  it  to  Dygert  without  any 
covenant  or  agreement  from  and  with  Dygert  restraining  him 
from  committing  waste,  or  obliging  the  said  Dygert  to  keep 
the  premises  in  good  condition,  or  providing  for  preserving 
the  said  premises  from  waste  and  depreciation  in  value.  He 
further  shows  that  the  defendant  suffered  and  permitted  Dygert 
to  cut  and  destroy  the  timber  on  said  farm,  and  suffered  and 
permitted  the  fences,  farm  and  buildings  to  become  ruined,  di- 
lapidated and  greatly  depreciated  in  value,  to  the  amount  of 
about  $800.  A  foreclosure  of  the  mortgage  is  then  allied, 
and  a  sale  of  the  taim  for  a  sum  insufficient  to  pay  the  mori- 
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gage.  The  deficiency  on  the  6th  July,  1857,  the  day  of  sale, 
was  $893.53.  The  plaintiff  then  prays  that  the  defendant 
may  be  adjudged  to  pay  to  the  plainti£F  the  said  sum  of 
$893.53,  and  interest,  or  such  other  sum  as  shall  to  the  court 
seem  just  and  equitable. 

The  case  does  not  contain  the  opening  of  counsel  to  the 
jury.  I  am  not  therefore  advised  upon  what  ground  he  then 
put  the  case.  In  his  points,  now,  he  alleges  that  the  agree- 
ment was  that  the  defendant  should  pay  the  plaintiff  for  the 
farm  $2700,  of  which  he  paid  $200,  and  gave  the  mortgage  for 
the  remainder ;  that  the  defendants  promise  to  pay  is  not 
merged  in  the  deed  or  mortgage ;  that  the  mortgage  was  only 
a  security  for  the  payment  of  the  purchase  money ;  and  he 
claims  that  the  plaintiff  may  recover  in  this  action  the  defi- 
ciency. Some  cases  are  cited,  which  the  counsel  supposes 
sustain  these  positions.  Whatever  may  once  have  been  the 
law  upon  this  point,  there  can  be  no  doubt  what  it  now  is, 
and  has  been,  since  the  enactment  of  the  revised  statutes, 
which  declare  that  ^^  No  mortgage  shall  be  construed  as  im- 
plying a  covenant  for  the  payment  of  the  sum  intended  to  be 
secured ;  and  when  there  shall  be  no  express  covenant  for 
such  payment,  contained  in  the  mortgage,  and  no  bond  or 
other  separate  instrument  to  secure  such  payment  shall  have 
been  giyen,  the  remedies  of  the  mortgagee  shall  be  confined 
to  the  lands  mentioned  in  the  mortgage/'  (See  JSone  v. 
Fisher,  2  Barb.  Ck.  559,) 

The  points  contained  some  positions  touching  the  allega- 
tions in  the  complaint,  of  the  false  representations  and  prom* 
ises,  but  no  authorities  or  oases  are  dted.  It  is  not  easy  to 
fancy  what  use  the  pleader  intended  to  make  of  the  allegations 
in  the  complaint  of  a  promise  not  to  commit  waste,  and  that 
the  farm  should  be  kept  and  preserved  in  good  condition. 
The  owner  in  fee  of  land  promises  that  he  will  not  commit 
waste  on  his  own  land.  The  promise  is  made  to  a  mortgagee, 
I  always  suposed  that  waste  had  some  reference  to  land  in 
which  some  one  other  than  the  possessor  had  an  interest  by 
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way  of  remainder  or  reversion.  I  did  not  suppose  that  the 
absolute  owner  in  fee  oould  be  guilty  of  waste  upon  his  own 
land.  But  suppose  the  pleader  did  not  use  the  term  in 
the  sense  the  law  uses  it,  but  intended  simply  to  all^  that 
the  defendant  promised  not  to  cut  timber,  &c.  and  that  he 
intended  his  action  to  be  an  action  upon  the  promise  or  con- 
tract to  recover  damages  for  the  breach ;  what  then  ?  I  will 
not  spend  time  in  endeavoring  to  show  that  no  such  action, 
under  the  circumstances  of  this  case,  could  be  maintain- 
ed. All  the  agreement  between  the  parties,  and  all  the  rep- 
resentations, were  made  before  the  deed  was  executed  and  the 
mortgage  given,  and  the  statute  says  that  the  remedies  of  the 
mortgagee  shall  be  confined  to  the  land,  &c.  The  allegations 
of  a  promise  not  to  commit  waste,  and  of  fraudulent  repre- 
sentations, were  not  the  gravamen  of  the  action.  They  were 
irrelevant,  and  would  have  been  stricken  out  on  motion. 

The  complaint  was  properly  dismissed,  and  the  judgment 
should  be  affirmed. 

Judgment  affirmed. 

[Erie  Q^itsbal  Tsbi«i  KoTembfff  28,  1869.    Or^me,  ifomi»  and  Dovii, 
Jiisticee.] 


Haweikb  v8.  Bbown  &  Jeffebt. 

Prior  to  Jqne  28,  1855,  tbe  plaintiff  and  defendanti  were  partnen,  in  tbe 
business  of  manofactnring  machines,  at  Coming,  in  this  state.  On  that  day 
they  agreed  to  dissolve  the  partnership ;  the  defendants  to  giro  np  to  the 
plaintiff  certain  notes  held  by  the  former  against  him,  for  |3000,  and  to  gire 
him  a  shingle  machine,  and  also  to  construct  for  him  an  engine  and  Irfll  of 
machinery,  which  the  plaintiff  was  to  set  up  and  ran  vntil,  trwn  one  half 
the  net  earnings  thereof,  to  be  received  hy  the  defendfuxts,  they  were  folly 
paid  for  such  machinery,  lees  the  sum  of  |300,  which  was  to  be  dedacted 
firom  the  price.  The  defendants  manufactured  the  engine  and  machinery, 
but  on  demand  by  the  plaintlffi  refused  to  deliver  the  same,  on  the  ground 
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that  the  plaiutiff  had  purchased  a  lot  of  land  in  PennsylTanIa,  on  which  he 
proposed  to  erect  the  said  machinery ;  that  for  the  purchase  money  thereof, 
|1541,  he  had  confessed  jadgments  which  had  been  duly  docketed,  so  as  to 
become  liens  upon  the  land ;  that  by  the  law  of  PennsylTanla  the  erection 
of  this  machinery  upon  the  premises  wonid  make  snch  machinery  a  part  of 
the  realty,  so  that  the  judgments  woold  attach  to  the  same  as  liens,  and  a 
sale  of  the  land  would  pass  title  to  such  machinery  to  the  purchaser. 

BM,  1.  That  the  plaintiff  could  not  recover  of  the  defendants  for  the  price 
of  the  shingle  machine,  in  the  absence  of  any  proof  of  a  previous  demand 
and  reftisal  of  delivery. 

2,  Thai  in  respect  to  the  engine  and  machinery,  if  the  law  of  Pennsylvania 
were  as  daimed  by  the  defendants,  the  plaintiff  had  no  right  to  require  the 
delivery  of  that  property  in  order  that  he  might  turn  it  over  to  pay,  or  se- 
cure, a  precedent  debt,  in  fraud  of  the  defendants'  claim  for  the  purchase 
money. 

d«  That  the  defendants  being,  by  the  express  terms  of  the  contract,  authorized 
to  retain  the  title  to  the  machinery  until  the  purchase  money  was  paid,  they 
were  not  bound  to  relinquish  their  tiUe  to  the  property,  or  to  allow  the 
property  to  be  sent  out  of  the  state,  whereby  they  would  be  deprived  of  the 
same,  or  Uieir  lien  upon  it 

4.  That  evidence  to  show  that  the  law  of  Pennsylvania  was  as  claimed  by  the 
defendants,  was  admissible,  and  ought  to  have  been  received.  JoHsaoN,  J., 
dissented. 

f[E  plaintiff  and  defendants,  being  partners,  under  the 
name  of  Brown,  Jeffery  and  Co.,  on  the  23d  of  June,  1855, 
made  an  agreement  in  writing,  by  which  the  latter  agreed  to 
purchase  of  the  former  his  interest  in  the  partnership  property 
and  business,  and  pay  him,  for  the  same,  certain  notes  which 
the  said  Brown,  Jeffery  &  Co.  held  against  him  for  $3000,  he 
paying  the  interest  thereon ;  and  further  agreed  to  give  the 
plaintiff  a  shingle  mill  in  good  condition  for  business,  and 
also  to  manufacture  and  construct  a  bill  of  machinery,  engine, 
tsc,  which  the  plaintiff  was  to  set  up  and  run,  the  defendants 
to  haTO  one  half  the  net  earnings  thereof  till  the  whole  bill 
should  be  paid,  less  $300  to  be  deducted  from  the  bill,  when 
the  plaintiff  should  have  paid  for  the  same,  except  the  said 
sam  of  $300,  when  the  defendants  were  to  give  a  title  to  the 
machinery,  and  upon  which  payment  they  were  to  deduct  the 
said  $300  from  their  regular  price  of  the  same,  and  the  plain- 
tiffy  in  consideration  of  the  premises,  agreed  to  sell  all  his 
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intereBt  in  the  bcuiness  of  Brown,  Jeffeiy  &  Co. ;  and  it  was 
also  understood  and  agreed  that  the  machinery,  except  the 
shingle  machine,  should  belong  to  the  defendants  till  a  fall 
performance  of  the  agreement  by  the  plaintiff.  The  prioe  and 
capacity  of  the  engine  and  machinery  was  fixed  by  the 
agreement.  This  action  was  brought  for  a  breadi  of  the 
agreement.  The  alleged  breach  consists  in  the  refusal  of  the 
defendants  to  manufacture  and  construct  the  engine  and  ma- 
chinery, and  to  allow  the  plaintiff  to  set  up  and  run  the  same ; 
and  the  plaintiff  claimed,  by  way  of  damages  for  the  breach,  the 
$300,  which,  by  the  agreement,  was  to  be  deducted  from  the 
bill  of  machinery  upon  payment  therefor,  the  expense  incurred 
by  the  plaintiff  in  making  the  necessary  preparation  to  set  up 
and  run  the  machinery,  and  the  price  of  the  shingle  machine 
which  he  did  not  want,  and  declined  to  take  without  the  other 
machinery.  The  defense,  as  set  up  in  the  answer  and  by  the 
eyidence  on  the  trial,  consisted  of,  1.  A  general  denial.  2.  Al- 
legations of  performance  as  respects  the  notes  and  the  shingle 
machine.  3.  Breach  of  the  contract  by  the  plaintiff  in  refus- 
ing to  set  up  and  run  the  machinery  in  the  state  of  New  York, 
or  elsewhere  than  in  the  state  of  Pennsylvania,  and  upon 
premises  which  he  does  not  own,  or  which  are  incumbered  to 
their  full  value,  and  his  refusal  to  give  the  defendants  security 
against  the  probable  loss  of  the  machinery,  by  reason  of  his  not 
having  a  free  and  unincumbered  title  to  the  pr^oiises  on  which 
he  proposed  to  set  up  and  run  the  machinery,  4.  An  offer  on 
the  part  of  the  defendants  to  allow  the^plaintiff  to  set  up  and 
run  the  machinery  at  any  place  in  the  state  of  New  York  or 
elsewhere  on  premises  to  which  the  plaintiff  has  a  title,  or 
which  is  not  incumbered  to  an  amount  which  will  jeopard  the 
title  of  the  defendants,  and  the  refusal  of  the  plaintiff  to  ac- 
cept such  offer. 

Upon  the  trial,  after  the  plaintiff  had  gone  through  with 
his  case  and  rested,  the  defendants  offered  to  prove  a  convey- 
ance by  one  Devlin  to  the  plaintiff  of  the  land  at  Lockhaven, 
in  the  state  of  Pennsylvania,  on  which  the  plaintiff  proposed 
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to  set  np  aod  ran  the  machinery ;  that  the  plaintiff,  to  secure 
the  purchase  money,  gave  Devlin  judgment  notes  on  which 
jndgment,  had  been  entered,  and  which  were  a  lien  on  said 
land ;  and  that  by  the  law  of  that  state,  placing  the  machinery 
on  the  said  land  would  subject  the  same  to  the  lien  of  the 
judgment,  and  the  same  would  pass  to  the  purchaser  under  a 
sale  upon  the  judgment.  To  the  exclusion  of  this  evidence  by 
the  court,  on  objection  on  the  part  of  the  plaintiff,  the  defend- 
ants excepted.  The  defendants  having  given  evidence  on  their 
part  in  answer  to  the  plaintiff's  case,  and  rested,  the  court 
chaiged  the  jury  that  if  the  defendants  were  guilty  of  a  breach 
of  the  agreement  and  the  plaintiff  had  offered  to  perform,  the 
latter  was  entitled  to  recover  by  way  of  damages  the  amount 
expended  by  him  in  preparing  to  set  up  the  machinery^ 
amounting  to  $746.67,  deducting  $400,  which  he  had  realized 
out  of  that  sum,  together  with  the  $300  which  by  the  terms 
of  the  contract  was  to  be  deducted  from  the  bill  of  machinery, 
and  the  value  of  the  shingle  machine,  proved  at  $200.  The 
court  also  charged  the  juiy  that  the  contract  for  the  machinery 
and  the  shingle  machine  was  entire,  and  the  plaintiff  was  not 
bound  to  accept  the  latter  without  the  former.  The  defend- 
ants excepted  to  so  much  of  the  charge  as  related  to  the 
allowance  by  way  of  damages  of  the  $300  which  was  to  be 
deducted  from  the  price  of  the  machinery ;  also  to  so  much 
of  the  charge  as  related  to  the  allowance  of  the  $200  as  the 
value  of  the  shingle  machine ;  also  to  that  part  of  the  charge 
by  which  the  jury  were  instructed  that  the  contract  was  entire, 
and  the  plaintiff  was  not  bound  to  accept  the  shingle  machine 
without  the  other  machinery ;  also  to  the  refusal  of  the  court 
to  charge  that  as  to  the  shingle  machine  the  contract  was 
performed. 

The  jury  found  a  verdict  in  favor  of  the  plaintiff  for 
$846.67,  and  from  the  judgment  entered  thereon  the  defend- 
ants appealed. 
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Wm.  IrvinCy  for  the  appellants. 

Geo.  T.  Spencer,  for  the  plainti£ 

E.  Dabwik  Smith,  J.  From  the  agreement  given  in 
evidence  on  the  trial  it  appears  that,  previously  to  Jnne 
23d,  1855,  the  plaintiff  and  defendants  were  partners  in 
business,  engaged  in  manufacturing  machines,  at  Coming, 
in  this  state.  On  that  day  they  agreed  to  dissolve  the  part- 
nership, the  defendants  to  give  up  to  the  plaintiff  certain 
notes  held  by  the  firm  against  him,  for  $3000,  and  to  give 
him  a  shingle  machine,  and  also  to  manufacture  and  con- 
struct for  him  an  engine  and  bill  of  machinery,  which  the 
plaintiff  was  to  set  up  and  run  until,  from  one  half  the  net 
earnings  thereof  to  be  received  by  the  defendants,  they  were 
fully  paid  for  such  machinery,  less  the  sum  of  $300,  which 
was  to  be  deducted  from  the  price,  according  to  the  r^ular 
rates  of  work  at  the  shop  of  the  company.  No  time  being 
fixed  for  the  delivery  of  these  notes,  the  true  construction  of 
the  contract  would  require  them  to  be  delivered  simultane- 
ously with,  or  immediately  upon,  the  execution  of  the  con- 
tract, and  they  were  doubtless  so  delivered.  The  contract 
was  thereby,  at  that  time,  so  far  executed  as  that  the  part- 
nership between  the  parties  then  became  and  was,  ipso  facto, 
dissolved.  So  fsur  as  related  to  the  delivery  of  the  engine  and 
machinery  the  contract  was  necessarily  executory,  for  such 
machinery  and  engine  were  thereafter  to  be  constructed.  But 
the  dissolution  of  the  partnership  was  clearly  not  suspended 
till  such  machinery  and  engine  were  constructed  and.  de- 
livered, and  did  not  depend  upon  the  fulfillment  by  the  plain- 
tiff of  this  part  of  the  contract.  It  was  the  obvious  intent 
of  the  parties  that  such  partnership  should  be  dissolved  in 
&ct  immediately.  The  shingle  machine  was  also  to  be  de- 
livered immediately,  and  its  delivery  could  have  been  in- 
stantly required  by  the  plaintiff ;  and  such  delivery  was  ia 
no  way  connected  with  the  delivery  of  the  engine  and  ma* 
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chinery  thereafter  to  be  manufactured.  It  was  error^  there- 
fore^ I  think^  to  allow  the  plaintiff  to  recover  for  the  price  of 
the  shingle  machine^  the  same  never  having  been  demanded 
and  delivery  refused. 

But  the  more  important  inquiry  relates  to  the  engine  and 
machinery  which  the  defendants  were  thereafter  to  manu- 
facture. The  agreement  to  manufacture  and  deliver  this 
property  is,  I  think,  to  be  construed  and  enforced  like  all 
other  executory  agreements,  to  sell  and  deliver  property  at  a 
fature  time.  The  defendants  were  clearly  bound  to  fulfill  the 
contract  on  their  part,  unless  they  had  some  just  and  legal 
excuse  for  their  non-performance ;  and  this  presents  the  chief 
point  in  controversy  in  the  cause. 

It  appears  that  the  defendants  manufactured  the  engine 
and  machinery  in  question,  and  on  demand  by  the  plaintiff 
Tefused  to  deliver  it.  In  excuse  for  such  non-performance, 
the  defendants  offered  to  prove,  on  the  trial,  that  the  plain- 
tiff had  purchased  a  lot  of  land  at  Lockhaven  in  Pennsyl- 
vania, on  which  he  proposed  to  erect  the  machinery  in  ques* 
tion;  for  the  purchase  money  for  which,  amounting  to 
$1541,  he  had  confessed  judgments  which  had  been  duly 
docketed,  so  as  to  become  liens  upon  said  land.  They  also 
offered  to  show,  that  by  the  law  of  Pennsylvania  the  erection 
of  this  machinery  upon  the  premises  covered  by  said  judg- 
ments, would  make  such  machinery  a  part  of  the  realty,  as 
to  all  the  world  except  as  between  landlord  and  tenant,  so 
that  the  judgment  would  attach  to  the  same  as  liens,  and 
that  a  •sale  of  the  land  would  pass  the  title  to  such  ma- 
chinery to  the  purchaser.  And  the  defendant  also  offered  to 
show  that  this  would  be  the  case,  notwithstanding,  by  the 
tenns  of  the  contract,  the  defendants  were  to  retain  the  title 
till  the  purchase  money  was  fully  paid.  These  offers  were 
overruled  by  the  court,  and  the  defendants  duly  excepted. 

I  cannot  see  why  this  proof  was  not  admissible,  and  think 
it  ought  to  have  been  received.  If  the  law  of  Pennsylvania 
were,  as  is  assumed  in  the  offer,  and  we  are  bound  so  to  con- 
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rider  it  in  passing  upon  these  exceptions,  then  it  seems  to  me 
quite  clear  that  the  plaintiff  had  no  right  to  require  the  de- 
livery of  such  engine  and  machinery  in  manner  and  form  as 
demanded.  He  proposed,  in  effSect,  to  turn  over  this  ma* 
chinery  to  pay  or  secure  a  precedent  debt  to  another  creditor, 
and  deprive  the  defendants  of  their  property  without  pay- 
ment of  the  purchase  price,  and  contrary  to  the  plain  intent 
of  the  contract  Every  contract  is  to  he  construed  with  ref- 
erence to  the  law  of  the  place  where  itis  made  and  where  the 
contracting  parties  reside,  unless  it  expressly  has  reference  to 
the  law  of  some  other  state  or  countiy.  By  the  express  terms 
of  this  contract,  the  defendants  were  to  retain  the  title  to  the 
machinery  until  the  purchase  money  therefor  was  paid.  They 
clearly  were  not  bound  to  relinquish  their  title  to  this  prop- 
erty, or  to  allow  it  to  be  sent  out  of  the  state,  whereby  they 
would  be  deprived  of  their  property,  or  of  their  lien  upon  it, 
by  operation  of  law.  They  never  contracted  to  do  any  such 
thing.  The  right  of  the  defendants  to  refuse  to  deliver  the 
engine  and  machinery  under  such  circumstances,  it  seems  to 
me,  are  as  plainly  equitable  as  the  right  of  stoppage  in 
transitu  in  case  of  the  insolvency  of  the  vendee,  or  the  right 
of  a  vendor  under  all  circumstances  to  refuse  to  deliver,  and 
to  reclaim  property  after  delivery,  when  the  vendee  has  made 
the  purchase,  or  procured  possession  in  contemplation  of  in- 
solvency, or  with  the  design  to  assign  or  transfer  the  property 
to  other  creditors.  It  is  true,  as  is  urged  by  the  plaintiff's 
counsel,  the  defendants  were  bound  to  perform  their  contract ; 
but  their  duty  was  to  perform  it  according  to  ita  trt(fi  ipient 
and  meaning.  It  was  not  the  intent  or  meaning  of  this  con- 
tract that  the  defendants  should  deliver  this  machinery  o&so-* 
lutdy^  or  that  they  should  in  any  way  relinquish  their  title 
to  it  until  the  purchase  money  was  fully  paid.  To  require 
them  to  deliver  when  such  would  be  the  consequence,  would 
be  to  require  something  not  within  the  terms,  provisions  or 
intent  of  the  contract—to  require  something  clearly  unjust 
and  inequitable.    To  insist  on  performance  with  such  an 
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object  and  intent  on  the  part  of  the  plaintiff,  was  snlMErtan- 
tiaDy  to  insist  on  tbe  right  to  commit  a  palpable  fiatid  upon 
the  defendants.  Where  performance  is  required  for  such  an 
object,  or  will  be  attended  with  such  resnlts,  it  has  ceased  to 
be  a  duty.  The  right  to  refuse  performance  in  such  a  case  is 
absolute.  It  is  part  of  the  right  of  self-defense,  or  of  the 
right  to  protect  one's  own  property  from  unjust  or  fraudulent 
invasion  or  sacrifice,  inherent  in  all  men.  But  it  is  said  by 
the  counsel  for  the  plaintiff,  that  if  the  rule  of  law  in  Penn- 
sylv&iua  be  as  claimed,  there  is  no  rule  or  comity  which 
requires  the  courts  of  this  state  to  respect  that  law,  or  allow 
it  in  any  form  to  be  acted  on  or  enforced  here.  The  fact  that 
such  is  the  law  of  that  state,  is  a  sufficient  reason  why  we 
should  not  compel  our  own  citizens— the  rule  of  law  on  the 
subject  being  different  in  that  state— to  subject  their  prop- 
erty to  the  jurisdiction  of  such  foreign  law.  We  have 
nothing  else  to  do  with  the  laws  of  Pennsylvania.  We  are 
not  called  upon  to  enforce  them.  We  are  simply  called  upon 
to  protect  our  own  citizens  from  fraud  and  injustice  attempted 
to  be  perpetrated  through  the  instrumentality  of  such  laws. 
No  court  of  equity  would  enforce  this  contract  specifically,  by 
compelling  the  defendants  to  deliver  the  machinery  in  question 
to  be  immediately  sent  by  the  plaintiff  to  the  state  of  Penn- 
sylvania, and  subjected  to  the  lien  of  the  judgments  in  that 
state  referred  to.  And  if  this  be  so,  the  same  frtcts  are,  or  ought 
to  bet,  a  sufficient  excuse  for  non-performance  at  law.  The 
defendants,  as  I  hold,  have  not  refused  performance  according 
to  the  true  intent  and  meaning  of  the  contract.  They  are  not 
guilty  of  any  breach  of  the  contract  The  proof  shows  that 
in  fact  they  were  ready  and  willing  to  deliver  the  machinery, 
provided  their  security  should  remain  unimpaired.  They  were 
not  bound  to  deliver  upon  any  other  terms  or  conditions.  It  is 
true  that  the  jury  have  found  that  the  defendants  refused  to 
deliver,  but  they  could  hardly  do  otherwise  under  the  chaige, 
for  the  defendants  had  confessedly  refused  to  deliver  the  ma- 
cbinery  to  be  sent  out  of  the  state.    But  if  the  question  had 
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been  put  to  the  jury,  whether  the  refUsal  to  deliver,  &a  yrsB 
-without  Justifiable  cause,  they  could  not  reasonably  have 
found  for  the  plaintiff,  except  upon  the  hypothesis  that  the 
defendants  were  bound  to  deliver,  absolutely,  whatever  was 
done  or  proposed  to  be  done  by  the  plaintiff  with  the  prop- 
erty. This  was  the  theory  of  the  charge.  I  think  it  a  mis- 
taken one,  and  that  there  should  be  a  new  trial,  with  costs  to 
abide  the  event 

T.  B.  Strong,  J.,  concurred. 

Johnson,  J.,  (dissenting.)  I  am  unable  to  agree  with  my 
brother  Smith,  in  his  views  of  the  law  applicable  to  this  casa 
To  hold  the  defendants'  excuse,  for  not  delivering  the  engine 
in  question,  according  to  their  agreement,  a  valid  one,  would, 
as  it  seems  to  me,  introduce  a  novel  and  dangerous  element, 
into  the  law  of  contracts  for  the  sale  and  delivery  of  property. 
The  defendants  had  undertaken,  for  a  valuable  consideration, 
to  manufacture  this  engine  and  to  sell  and  deliver  it  to  the 
plaintiff,  at  a  reduced  price,  to  be  paid  for  by  him  in  a  partic- 
ular manner.  They  manufactured  it,  but  refused  to  deliver  it, 
when  demanded  by  the  plaintiff  The  only  ground  of  refusal 
was,  that  in  case  they  delivered  it,  the  plaintiff  contemplat^ed 
putting  it  in  operation  upon  certain  premises  in  the  state  of 
Pennsylvania,  which  he  had  then  purchased  for  that  purpose, 
and  for  which  he  had  given  judgment  notes,  upon  which 
judgments  had  been  entered  and  became  liens  upon  the  land. 
The  effect  of  this,  as  the  defendants  alleged  and  offered  to 
prove,  according  to  the  laws  of  that  state,  would  be  to  give 
the  judgment  creditor  a  lien  upon  the  engine,  when  thus 
placed  upon  the  premises,  superior  to  their  title.  Assuming 
that  the  plaintiff  would  have  no  right  under  the  agreement, 
after  the  property  was  delivered  to  him  by  the  defendants,  to 
dispose  of  it,  or  placQ^it  in  any  situation  by  which  the  defend- 
ants would  be  deprived  of  their  title,  which  by  the  agreement 
they  were  to  retain,  it  by  no  means  follows  that  the  defeud- 
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ants  would  for  that  reason  be  justified  in  their  reftual  to 
perform. 

Each  party  to  a  contract  is  bound  to  perform^  according  to 
its  terms,  and  the  true  intent  and  meaning  of  its  provisions ; 
and  the  remedy  of  each,  for  a  refusal  to  perform  by  the  other, 
is,  by  action  upon  such  contract,  to  recover  damages.  Had  the 
plaintiff  after  the  performance  by  the  defendants,  been  guilty 
of  any  breach  on  his  part,  they  would  have  had  their  remedy 
by  action  against  him  upon  the  contract,  to  recover  all  the 
damages  they  had  sustained  by  reason  of  such  breacL  They 
do  not  place  their  refusal  to  perform,  upon  any  ground  of  fiaud 
or  insolvency  on  the  part  of  the  plaintiff.  There  is  no  such 
element  in  this  case,  and  no  pretense  that  the  plaintiff  is  not 
abundantly  able  to  respond  in  damages  for  any  breach  of  the 
agreement,  on  his  part.  Their  justification  is  placed  simply 
and  solely  upon  the  apprehension,  or  expectation  on  their  part, 
or  if  you  please,  upon  a  well  grounded  assurance,  that  if  they 
performed,  the  plaintiff  might  not  perform  on  his  part,  but, 
on  the  contrary,  would  do  something  which  he  haSi  no  right, 
according  to  the  intent  and  meaning  of  the  contract,  to  do, 
with  the  property.  Will  this  justify  the  refusal  by  a  party 
to  perform  his  agreement  ?  If  it  will,  lyet  have  to  learn  that 
such  is  the  law.  Fraud,  as  we  aU  understand,  vitiates  all 
contracts,  and  absolves  the  innocent  party  firom  all  obligation 
to  perform  on  his  part,  if  he  elects  to  rescind  upon  that  ground. 
But  here  is  no  fraud,  and  no  insolvency,  alleged  or  proved ; 
and  how  the  defendants  can  possibly  be  allowed  to  refuse  per- 
formance under  such  circumstances,  without  giving  the  other 
party  a  right  of  action,  is  more  than  I  am  able  to  understand. 
Was  it  ever  before  heard,  that  one  party  to  a  contract  would 
be  justified  in  refusing  to  perform  it,  simply  because  the  other 
party  might  break  it  afterwards  ?  I  think  not.  The  defend- 
ants do  not  pretend  that  the  plaintiff  had  broken  the  contract, 
on  his  part.  What  they  pretend  is  that  he  contemplated 
breaking  it  after  performance  by  them.  •  And  this  must  be 
held  equivalent  to  an  actual  breach,  or  a  fraud,  by  the  plain- 
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tiff,  before  the  defendants  can  be  justified  in  refusing  to  per- 
form. The  defendants  here  did  not  even  rescind  the  contract, 
nor  attempt  to  do  so.  Indeed  it  is  plain  there  is  no  ground 
upon  which  they  could  have  rescinded,  had  they  offered  it 
But  they  did  not;  they  kept  what  they  had  received,  and 
refused  to  pay  what  they  agreed  to  pay  for  it,  and  the  plaintiff 
is  to  be  held  remediless.  The  plaintiff  had  ftally  performed 
the  agreement  on  his  part,  except  paying  for  the  engine,  which 
he  was  not  to  pay  for  presently.  That  was  a  purchase  upon 
a  long  credit,  and  part  of  the  price  was  obviously  paid  in  the 
transfer  by  the  plaintiff  of  his  interest  in  the  partnership  prop- 
erty. The  case  was  evidently  tried  Upon  the  assumption  that 
the  plaintiff  had  transferred  all  his  interest  in  the  partnership 
property,  in  part  performance  of  the  agreement  on  his  part 
The  &ct  is  expressly  alleged  in  the  defendants^  answer.  In 
cases  of  fraud,  even  where  there  has  been  part  performance, 
the  law  will  not  allow  the  innocent  party  to  rescind  and  avoid 
the  contract,  without  restoring  what  he  has  received  under  it, 
and  placing  the  other  party  in  statu  quo.  But  here  the  de- 
fendants are  allowed  to  refose  performance  with  impunity, 
without  rescission  or  restoration.  It  is  suggested  in  the.pre- 
vailing  opinion,  that  if  the  question  whether  the  defendants 
ought  to  have  delivered  the  engine,  had  been  submitted  to  the 
jury,  they  might  have  rendoed  a  different  verdict  BulSas 
the  question  is  one  of  law  strictly,  it  would  have  been  clearly 
erroneous  to  submit  it  to  a  jury. 

The  only  doubt  I  have  had  in  regard  to  the  case,  was  in 
respect  to  the  measure  of  damages  adopted  at  the  circuit,  in 
allowing  the  defendants  to  recover  the  value  of  the  shingle 
machine.  It  is  evident,  I  think,  on  the  whole  case,  that  what 
the  defendants  promised  to  pay  the  plaintiff,  for  his  interest 
in  the  partnership  property,  was  the  amount  of  the  reduced 
price  of  the  engine,  and  the  shingle  machine ;  and  by  allowing 
him  to  recover  these  two  items,  he  waft  only  recovering  back, 
of'  the  defendants,  what  he  had  paid  them  in  the  transfer  of 
his  partnership  interest    By  the  terms  of  the  contract  the  de- 
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fiandantB  were  to  give  the  plaintiff  a  flhingle  macUne  in  good 
condition  for  boBinesa.  It  seems  frotn  the  evidenoe  that  at 
the  time  the  contract  was  entered  into,  the  defendants  had 
BQch  a  machine,  at  Lockhaven^  where  the  plaintiff  proposed  to 
pnt  up  and  operate  the  engine,  and  that  it  was  understood 
between  the  parties,  that  the  plaintiff  might  take  it  there. 
The  phuntiff  never  did  take  it,  but  left  it  where  it  was  when 
the  contract  was  made.  He  might  have  taken  it,  and  the  rea* 
son  he  assigns  for  not  taking  it  is,  that  he  expected  to  run  it^ 
with  the  engine  which  the  defendants  agreed  to  deliyer,  and 
ibej  having  refused  to  deliver  the  engine,  according  to  their 
agreement,  he  was  without  any  motive  power  to  operate  the 
machine  in  the  manner  contemplated  by  the  agreement,  and 
declined  accepting  it  unless  he  could  have  the  engine  also.  It 
is  dear,  I  think,  that  the  title  to  the  shingle  machine  did  not 
vest  in  the  plaintiff  by  the  agreement  And  inasmuch  as  he 
never  reduced  it  to  his  actual  possession,  it  never  became  his 
property.  When  the  defendants,  therefore,  refused  to  deliver 
the  engine,  according  to  the  agreement,  the  plaintiff  had  the 
right  to  treat  the  whole  of  the  contract,  not  actually  performed 
by  them,  as  broken,  and  to  decline  taking  this  machina  The 
defendants  dearly  could  derive  no  advantage,  by  tendering  the 
shingle  machine,  and  at  the  same  time  refusing  to  deliver  the 
engine.  They  should  either  perform,  or  offer  to  perform,  the 
whole  contract ;  and  are  not  permitted  to  say  that  the  plain- 
tiff was  offered,  and  might  have  taken,  part,  notwithstanding 
their  refusal  to  perform  the  other  part  If  the  title  to  the 
shingle  noachine  never  actually  vested  in  the  plaintiff,  and 
the  contract  has  been  broken  by  the  defendants,  its  value  is 
the  subject  of  recovery  as  part  of  the  damages.  The  other 
items  were,  I  think,  clearly  correct.  I  am  therefore  of  the 
opiodon  that  the  ju^ment  should  be  affirmed. 

New  trial  granted. 

[MovBOB  Qbnbbal  Tnx,  December  6,  1869.    T.  R.  Shvng,  8mUk  and 
Jehmmm^  Jutioat.] 


21S  0A8E8  nr  tbge  supbeme  ooubt. 

(CUUi 


-v«i.. 


)S  Ji^^  1  SI  Haioht  v8.  Sahlbb  and  others. 

Where  the  defendants,  having  been  dnly  appointed  by  a  corporation  its  build- 
ing committee,  and  authorized  to  contract  for  materials  for  erecting  a  build- 
ing in  which  to  ooDdnct  its  business,  entered  into  a  written  contract  with 
the  plaintiff,  under  their  respectire  hands  and  seals,  describfaig  themselTes 
therein  as  "  building  committee,"  and  signing  it  as  such,  for  the  purchase 
of  a  quantity  of  brick ;  Beld  that  the  corporation  was  liable,  on  the  con- 
tract, notwithstanding  the  seals  of  the  defendants  were  affixed  thereto. 

And,  the  defendants  having  shown  that  they  were  Ailly  authorized  by  the  cor- 
poratloD)  in  foct,  a  priori,  to  make  the  contract,  and  that  after  it  was  so 
made,  the  corporation  ratified  it,  by  making  seyeral  payments  thereon,  and 
otherwise ;  Hdd  also,  that  the  defendants  were  not  liable  personally,  on 
the  contract. 

APPEAL  from  a  judgment  entered  upon  the  report  of  a  ref- 
eree. The  action  was  brought  upon  artides  of  agreement 
made  between  the  parties,  under  seal,  and  was  for  the  recovery 
of  the  money  therein  agreed  to  be  paid  by  the  defendants.  The 
action  was  referred  to  a  referee,  who,  by  his  report,  found  as 
matter  of  fact,  that  on  or  about  the  3d  day  of  September, 
1855,  the  defendants  entered  into  a  contract  with  the  plain- 
tifif,  under  the  respective  hands  and  seals  of  the  parties,  in 
these  words : 

^^This  agreement,  made  the  third  day  of  Septembw,  one 
thousand  eight  hundred  and  fifty-five,  between  John  Haight, 
of  the  town,  of  Arcadia,  in  Wayne  county,  and  state  of  New 
York,  of  the  one  part,  and  John  P.  Sahler,  Robert  Bobinson 
and  Andrew  0.  Lamoreauz,  building  committee,  appointed  by 
the  trustees  of  the  Wayne  County  Collegiate  Institute,  lo- 
cated in  the  village  of  Newark,  of  the  other  part,  witnesseth : 
that  the  said  John  Haight,  for  the  consideration  hereinafter 
mentioned,  agrees  to  sell  to  the  said  John  P.  Sahler,  Bobert 
Bobinson  and  Andrew  0.  Lamoreauz,  building  committee,  two 
hundred  and  fifty  thousand  bricks,  manufactured  of  suitable  and 
proper  materials,  and  to  be  delivered  between  this  date  and  the 
first  of  November  next,  and  all  the  bricks  manufactured  by  the 
said  John  Haight  this  season,  hereafter,  up  to  the  number  of 
two  hundred  and  fifty  thousand,  besides  the  first  mentioned 
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two  hundred  and  fifty  thousand  bricks ;  all  of  said  bricks 
shall  be  of  good  qnality  and  suitable  for  its  intended  purposes, 
such  as  the  said  John  P.  Sahler,  Bobert  Bobinson  and  An- 
drew 0.  Lamoreanx,  or  their  successors  or  assigns^  may  accept, 
fyr  patting  in  the  walls  of  the  building  of  said  collegiate  in- 
stitute) and  to  deliyer  said  number  of  bricks  to  the  said  build- 
ing oommittee,  (or  agents  in  their  employ,)  in  the  brick  yard 
of  the  said  John  Haight,  in  the  Tillage  of  Newark,  in  such 
amount  and  numbers  of  bricks,  and  at  such  times,  as  the  said 
John  P.  Sahler,  Bobert  Bobinson  and  Andrew  0.  Lamoreaux, 
building  committee,  or  their  successors,  shall  from  time  to 
time  direct  and  require  of  the  said  John  Haight.  In  consid- 
eration whereof,  the  said  John  P.  Sahler,  Bobert  Bobinson  and 
Andrew  0.  Lamoreaux,  building  committee,  or  their  successors, 
agree  to  pay  to  the  said  John  Haight  the  sum  of  four  dol- 
lars and  twenty-five  cents  for  each  and  every  thousand  of  said 
brick,  upon  the  final  and  complete  delivery  of  every  hundred 
thousand  thereof  of  the  first  named  two  hundred  and  fifty 
thousand  bricks,  and  the  same  for  the  next  two  hundred  and 
fifty  thousand  bricks,  upon  the  final  and  complete  delivery 
thereof,  or  so  much  of  the  last  mentioned  nmnber  as  the  said 
John  Haight  can  manufacture  or  deliver  the  present  season, 
besides  the  first  named  two  hundred  and  fifty  thousand. 

In  witness  whereof,  the  parties  to  these  presenta  have  here- 
unto set  their  hands  and  seals,  the  day  and  year  first  above 

written. 

John  Haiqht,         [l.  s.] 

John  P.  Sahleb,    [l.  s.] 
BoBBRT  Bobinson,  [l.  s.] 
A.  0.  Lamobeaux,  [l.  a] 
Signed,  sealed  and  deliver^  in  the 
presence  of  William  B.  Pabkhubst.' 

That  in  pursuance  of  the  said  contract,  the  plaintiff  deliv- 
ered to  the  defendants,  or  persons  in  their  employ,  for  the 
purpose  of  the  erection  of  a  building  for  the  Wayne  County 
CoU^iate  Institute,  between  the  date  of  the  contract  and  the 


Building 
Committee. 
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8th  day  of  December,  1856,  brick  to  the  amount  of  one  hun- 
dred and  ten  thousand;  that  six  thousand  of  said  brick  were 
of  a  poor  quality,  not  suitable  to  be  put  into  the  building; 
that  six  thousand  six  hundred  and  fifty  were  sold  by  the  ma- 
son in  diarge  of  the  building,  after  the  brick  were  delivered 
by  the  plaintiff,  and  that  the  balance  of  the  said  brick  were 
used  in  and  about  the  erection  of  the  said  building ;  that  the 
brick  were  delivered  as  fast  as  they  were  required  by  the  de- 
fendants ;  that  all  brick  required  were  delivered,  and  that  the 
plaintiff  was  ordered  by  the  defendants  to  deliver  no  more 
brick,  by  reason  that  the  erection  of  the  said  building  was 
stopped  in  December,  1855 ;  that  the  price  agreed  upon  for 
sud  brick  was  $425  per  thousand,  making  the  sum  to  be  paid 
for  the  brick  $442,  of  which  sum  $183  was  paid  prior  to  De» 
oember  15th,  1855^  The  referee  thereupon  decided  as  matter 
of  law,  that  the  plaintiff  would  be  entitled  to  recover  of  the 
defendants  the  sum  of  $259,  with  interest  thereon  from  the 
15th  day  of  December,  1855,  to  the  15th  day  of  Octohpr, 
1858,  being,  in  the  whole  $310.37,  if  the  defendants  were  per- 
sonally liable.  But  he  further  decided  as  matter  of  fact,  that 
before  and  on  the  18th  day  of  August,  1855,  and  until  after 
the  sale  and  delivery  of  the  brick,  the  Wayne  County  OoDegi- 
ate  Institute  was  an  academy  duly  incorporated  and  organ- 
ized by  the  election  of  trustees,  and  by  a  charter  or  instrument 
sanctioning  such  incorporation,  granted  by  the  regents  of  the 
university ;  that  prior  to  the  18th  day  of  August,  1855,  meet- 
ings of  the  trustees  of  said  Wayne  County  Cellmate  In- 
stitute had  been  held  from  time  to  time ;  that  said  Wayne 
County  Collegiate  Institute  was  in  possession  of  and  owned 
the  lands  upon  which  they  proposed  to  erect  a  building 
for  such  academy;  that  at  a  meeting  of  the  trustees  on 
the  18th  day  of  August,  1855,  the  defendants  were  ap- 
pointed a  building  committee  for  the  purpose  of  the  erec- 
tion of  said  building  and  making  the  necessary  contracts 
therefor ;  that  the  contract  for  brick  hereinbefore  set  forth, 
was  made  by  the  defendants  as  such  committee ;  that  they 
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were  duly  aaihorized  to  make  such  contract  as  sndh  oom- 
mittee,  and  that  the  contract  was  ratified  by  the  action  of  the 
tnifltees,  by  payments  toward  the  brick  ftumished  under  the 
eonkact;  and  by  the  use  of  the  materials  in  the  bnilding,  and 
that  it  was  not  the  intention  of  the  parties,  as  appeared  firom 
the  face  of  the  contract,  and  the  capacity  in  which  the  defend- 
ants acted,  that  they  should  become  personally  liable.  The 
referee  held  that  the  case  of  BandaU  v.  Van  Vechten  (19 
John.  60)  applied  to  this,  and  that  he  was  bound  by  it.  He 
therefore  decided  as  matter  of  law,  that  the  defendants  were 
not  personally  liable,  and  that  they  were  entitled  to  judgment 
against  the  plaintiff  for  liieir  costs. 

Judgment  having  been  entered  upon  this  report,  in  &vor 
of  the  defendants,  tiie  plaintiff  appealed. 

S.  K.  WiOiams,  for  the  plaintiff 

T.  HdsHngs,  for  the  defendant. 

By  the  Courts  E.  Dabwin  Smith,  J.  The  referee  by  whom 
this  cause  was  tried,  has  put  his  decision  expressly  on  the  case 
of  BandaU  y.  Van  Vechten  and  others,  (19  John.  60.)  In 
that  case  the  defendants  were  a  committee  of  a  municipal  cor- 
poration, and  contracted  for  work  to  be  done  for  the  benefit 
of  their  principals,  the  city  of  Albany,  by  agreement  under 
their  private  seals.  In  this  case,  the  committee  have  con- 
tracted in  like  manner  for  a  religious  corporation.  There  is 
nothing,  I  think,  in  the  point  that  the  defendants,  in  the  case 
of  BandaU  v.  Van  Vechten,  "werepvblic  agents.  They  were 
agents  of  a  corporation  just  as  liable  to  be  sued  as  any  private 
corporation.  The  irresponsibility  which  protects  public  offi- 
cers, and  other  agents  of  government,  acting  witnin  the  scope 
of  their  authority,  does  not  apply  in  favor  of  the  agentsof 
such  corporations.  Persons  assuming  to  contract  as  agents 
for  corporations,  as  well  as  for  individuals,  must  see  to  it  that 
tbeir  principals  are  l^ally  bound  by  their  acts ;  otherwise  the 
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law  holdfl  them  individaally  responsible.  (4  M(M8.  Bep,  595. 
White  V.  Skinner,  13  John.  307.  Story  on  Agency,  §§  185 
and  204  Meech  v.  Smithy  7  Wend.  315.  Foley  on  Agency^ 
386.)  This  is  a  cardinal  and  fundamental  role  in  the  law  of 
agency.  The  contract  in  this  case,  as  much  as  that  in  the 
case  of  BandaU  v.  Van  Vechten^  it  is  perfectly  evident^  was 
in  fact  made  exclusively  for  the  benefit  of  the  corporation.  I( 
appears  upon  its  face  that  the  250^000  brick,  which  the  plain- 
tiff was  to  manufacture  and  deliver  und^r  the  contract^  '<  were 
to  be  of  good  quality,  and  suitable  for  its  intended  purpose, 
such  as  the  defendants,  or  their  auoeesaore  or  assigns  might 
accept,  for  putting  in  the  waUs  of  the  building  of  said  cotte- 
giate  institute"  of  which  the  defendants  are  therein  described 
as  the  huHding  committee.  It  also  appears  in  this  case — ^in 
which  respect  it  differs  from  that  of  BandaU  v.  Van  Vech- 
ten — ^that  the  defendants,  before  the  making  of  the  contract, 
were  expressly  authorized  by  the  resolution,  duly  passed  by 
the  board  of  trustees  of  the  corporation,  "  to  contract  for  the 
furnishing  the  materials  and  doing  the  work  necessary  to  be 
furnished  and  done  in  erecting  the  said  institution,  and  also 
in  superintending  the  building  thereof"  If  this  contract 
were  by  parol,  no  doubt,  I  think,  would  exist,  or  question  be 
made,  in  respect  to  its  being  a  valid  and  binding  contract  of 
the  corporation.  The  fact  that  the  defendants  sealed  it  with 
their  seals  creates  all  the  difficulty  in  the  case. '  As  a  deed^  it 
is  not  the  deed  of  the  corporation,  confessedly.  It  is  not 
signed  by  the  appropriate  officers  of  the  corporation,  and  is 
not  under  the  corporate  seal.  An  action  of  covenant,  accord- 
ing to  the  former  names  and  forms  of  actions,  clearly  would 
not  lie  on  it  against  the  corporation.  Strict  principle  I  think 
would  require,  in  the  practical  application  of  the  rule,  that 
the  agent  must  see  to  it,  in  making  his  contract,  that  he 
binds  his  principal^ — ^that  he  binds  such  principal  in  the  man- 
ner tod  form  in  which  he  contracts,  so  that  the  other  party 
to  the  contract  may  hecve  his  appropriate  remedy  by  action  in 
form  on  the  contract  itsell    But  this  rule  has  been  departed 
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from  too  long,  and  in  too  many  cases,  for  any  but  a  court  of 
ultimate  review  and  of  final  decision  to  retnm  to  first  princi- 
ples. The  case  of  JSandaU  v.  Van  Vechten  is  a  distinct  de* 
partnre  from  this  principle.  It  holds  that  asBumpaib  lay 
against  the  principal  in  that  case,  on  the  contract.  This  case 
was  distinctly  approved,  and  its  doctrine  in  this  particular 
reasserted  in  Dubois  v.  The  Delaware  and  Hudson  Canal 
Company y  (4  Wend,  288.)  In  that  case  the  contract  was  also 
under  seal  Judge  Marcy  says  :  ^'  The  contract  was  not  bind- 
ing on  Warts  (the  agent)  individually,  it  appearing  that  he 
had  authority  from  the  defendants  to  make  it  Although  it 
was  under  the  seal  of  the  4^fendants'  agent,  his  seal  was  not 
the  seal  of  the  corporation,  and  the  proper  form  of  action 
against  the  defendant  was  assumpsit.'*  The  principle  of  the 
case  of  BandaU  v.  Van  Vechten  is  also  expressly  approved  in 
the  case  of  Brocktpay  v.  Aliens  (17  Wend.  40 ;)  also  in  Gale 
V.  Nixony  (6  Cotoen^  448  ;)  Eicks  v.  Hinde,  (9  Barb.  529  ;) 
Stanton  v.  Gamp,  (4  id.  276  ;)  and  1  Kern.  200.  And  the 
same  principle  is  asserted  in  7  Oranchy  299,  and  2  Pick.  352. 
The  principle  upon  which  these  cases  all  rest  is,  that  the  con- 
iraci  in  question  was  in  fact  authorized  by  the  principal,  and 
that  a  seal  was  unnecessary  to  its  validity.  (22  Wend.  335. 
Lawrence  v.  Taylory  5  JStK,  107.  19  N.  Y.  Bep.  315.)  This 
question  is  very  elaborately  discussed,  and  all  the  authori- 
ties on  the  subject  examined,  by  Judge  Paige  in  WorraU  v. 
Munn,  (1  SddeUy  229,)  in  which  the  case  of  BandaU  v.  Van 
Vechten  is  also  cited  with  approval.  In  Ford  v.  WiUiamSj 
(3  Kem.  585,)  the  same  principle  is  reasserted.  In  that  case 
the  defendant,  having  an  authority  by  parol,  executed  a  bond 
of  indemnity  under  seal.  The  court  of  appeals  held  the  bond 
valid  as  a  simple  contract .  Upon  the  authority  of  these 
caaes,  the  Wayne  County  Collegiate  Institute  was  clearly  lia- 
ble on  the  contract  described  in  the  complaint  in  this  action, 
notwithstanding  the  seals  of  the  defendants  were  affixed  thereto. 
They  were  superfluous,  not  in  any  way  essential  to  the  va- 
lidity of  the  contract    Prima  facie  the  defendants  were  lia- 
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ble  penonally  on  the  oontract,  as  was  the  case  in  Tofi  ▼. 
Brewster^  (^John.  334;)  White  v.  8kinner,  (13  {(2.310;) 
and  Brocbway  v.  AUen^  (17  WencL  40 ;)  and  in  many  other 
similar  cases.  But  the  defendants  have  shown  that  they  were 
fuUy  anthorized  in  fact  to  make  the  contract  a  priori,  and 
that  it  was  ratified  in  &ot  by  the  corporation  by  making  eey- 
eral  payments  thereon,  and  otherwise.  It  is  yery  obvionsly 
tme,  that  an  agent  may  make  himself  personally  liable  on  a 
contract  made  for  the  benefit  of  the  principal,  and  this  he  will 
do  if  he  contracts  in  his  own  name,  and  his  principal  is  un- 
known. But  when  the  relation  of  principal  and  agent  is 
known  to  exist,  and  the  &ct  that  the  agent  is  acting  solely 
for  the  benefit  of  such  principal,  the  agent  will  not  be  bound 
unless  the  credit  is  given  to  him  expressly  and  exclusively, 
and  it  was  clearly  his  intention  to  bind  himself  personally. 
(Stanton  v.  Oampy  4  Barb.  275.  La  Forge  v.  Knedand,  7 
Cotoen^  466.  Story  on  Agency^  §  261.  Bradford  v.  EoHr 
bum,  2  Wash.  0.  C.  Bep.  219.)  The  defendants  in  this  case 
dearly  did  not  indend  to  incur  any  personal  liability.  They 
describe  themselves  as  a  building  committee,  and  covenant  in 
that  capacity,  and  sign  by  that  name.  The  plaintiff  has  a 
complete  remedy  upon  this  contract  for  whatever  is  due  him 
thereon.    The  judgment  therefore  should  be  affirmed, 

[MoNBOB  Obbbbal  Tbbk,  D«cemb«r  5»  1869.    T.  B.  Strang,  FiBii  and 
Smiih,JwitiQM.] 
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Where  maUen  in  controveray  between  parties  are  mutually  Bubmitted  to  arbi- 
tration, and  bonds  to  abide  the  decision  of  the  arbitrators  are  mutually  ex- 
ecuted and  delivered,  and  after  the  hearing  before  the  arbitrators  has  been 
commenced,  but  before  tbe  same  has  been  completed,  one  of  the  parties 
reTokes  the  submission,  and  thereupon  brings  an  action  against  the  other 
XMirty  to  the  submission,  to  recover  the  claims  so  submitted,  the  latter  may, 
in  such  action,  recover  by  way  of  counter-claim  the  damages  sustained  by 
him  by  reason  of  the  revocation,  viz.  the  expenses  paid  for  witnesses,  on 
the  arbitration,  and  such  other  legitimate  expenses  as  would  be  recoverable 
in  an  action  upon  the  bond. 

APPEAL  from  a  judgment  entered  upon  tbe  report  of  a 
referee.  The  action  was  brought  against  tbe  defendants 
as  copartners^  transacting  business  as  distillers,  to  recover  the 
price  of  a  steam  engine  and  boiler,  with  certain  castings,  mill 
gearing  and  other  goods,  wares  and  machinery  sold  and  deliv- 
ered to  the  defendants ;  and  for  work  and  labor  done  by  the 
plaintiff  upon  said  steam  engine,  boiler,  castings,  &c. ;  and 
in  transporting  the  same,  and  putting  it  up  in  the  distillery 
of  the  defendants.  The  plaintiff  claimed  to  recover  the  sum 
of  $1512.99.  The  defendants,  in  their  fourth  answer,  alleged 
that  on  or  about  the  14th  day  of  February,  1857,  the  plaintiff 
and  defendants  entered  into  and  mutually  executed  a  written 
agreement  and  contract  in  writing,  reciting  the  existence  of  a 
controversy  between  the  parties  relative  to  an  account  of  the 
plaintiff  against  the  defendants  for  a  steam  boiler,  steam  en- 
gine and  machinery,  sold  and  delivered  by  the  plaintiff  to  the 
defendants,  and  matters  growing  out  of  the  same,  and  which 
are  the  same  account  and  matters  specified  in  the  complaint 
in  this  action ;  and  by  which  agreement  the  plaintiff  and  de- 
fendants did  submit  the  said  controversy  to  the  arbitrament 
of  Elmore  P.  Boss,  and  did  mutually  covenant  and  agree  to 
and  with  each  other,  that  the  awaitl  to  be  made  by  said  arbi- 
trator should  in  all  things,  by  said  parties  and  each  of  them, 
be  well  and  faithfully  kept  and  observed,  and  at  the  same 
time  the  plaintiff  did  make,  execute  and  deliver  to  the  defend- 
VoL.  XXX.  15 
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ants,  his  certain  bond  and  writing  obligatory,  under  seal, 
bearing  date  on  the  14th  of  February,  1857,  in  the  penal  sum 
of  $1000  to  be  paid  by  the  plaintiff  to  the  defendants,  to 
which  payment  well  and  truly  to  be  made  the  plaintiff  bound 
himself,  his  heirs,  executors  and  administrators ;  the  condition 
of  which  said  bond  and  writing  obligatory  was,  that  the  said 
plaintiff  should  well  and  truly  submit  to  the  decision  and 
award  of  Elmore  P,  Boss,  chosen  arbitrator  by  said  plaintiff 
and  defendants,  to  arbitrate,  judge  and  determine  of  and  con- 
cerning an  account  of  the  plaintiff  for  steam  boiler,  steam 
engine  and  machinery,  sold  and  delivered  by  said  plaintiff  to 
said  defendants,  and  all  claims  and  controversies  growing  out 
of  the  same  whatsoever,  then  existing  by  and  between  the 
plaintiff  and  defendants,  and  which  said  accounts  and  claims 
on  the  part  of  the  plaintiff  were  the  same  that  are  specified  in 
the  complaint  in  this  action,  and  no  other  or  different ;  and  the 
defendants  further  alleged,  that  said  plaintiff  and  defendants 
appeared  before  the  said  arbitrator,  at  his  office  in  the  city  of 
Auburn,  in  person  and  by  their  counsel  and  with  their  wit- 
ness, and  the  said  arbitrator  entered  upon  the  hearing  of  the 
claims  and  accounts  so  submitted  to  him ;  and  that  the  plain- 
tiff,  on  the  21st  of  April,  1857,  after  the  hearing  before  said 
arbitrator  had  been  so  commenced,  and  large  expenditures 
had  been  incurred  by  the  defendants  for  attendance  before  said 
arbitrator,  and  for  witnesses  and  counsel  before  him,  to,  in 
and  about  the  hearing  of  said  matters  of  difference,  violated 
his  said  agreement  and  his  said  bond  and  writing  obligatory, 
and  refused  to  abide  by  and  perform  the  award  and  determi* 
nation  of  said  arbitrator ;  whereby  the  penalty  of  said  bond 
became  forfeited  by  said  plaintiff  to  the  defendants,  and  the 
defendants  became  and  were  entitled  to,  and  did  thereby  de- 
mand judgment  upon  said  agreement  and  upon  said  bond  and 
writing  obligatory,  for  the  amount  of  the  penalty  of  said  bond, 
and  for  their  damages  to  be  assessed  in  the  premises,  which 
said  daniages  amounted  in  the  whole  to  a  large  sum  of  money, 
to  wit^  io  the  sum  of  $200,  which  the  defendants  claimed  to 
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recover  of  the  plaintiff  in  this  action ;  and  the  defendants  insist- 
ed that  said  submission  was  a  bar  to  the  maintenance  of  this 
action  on  the  part  of  the  plaintiff;  wherefore  the  defendants 
demanded  judgment  in  their  favor  for  the  sum  of  $5000,  to- 
gether with  costs. 

On  the  trial  before  the  referee,  the  defendants,  for  the  pur- 
pose of  establishing  the  defense  thus  set  up,  offered  to  prove 
"  what  expenses  were  paid  for  witnesses  on  the  arbitration, 
and  all  other  legitimate  expenses  recoverable  in  an  action  on 
the  bond."  This  testimony  was  objected  to  by  the  plaintiff's 
counsel,  and  the  objection  was  sustained  by  the  referee,  and 
the  testimony  excluded.  The  referee  reported  that  there  was 
due  to  the  plaintiff  from  the  defendants  the  sum  of  $359.99 ; 
for  which  sum,  with  interest  and  costs,  judgment  was  enter- 
ed against  the  defendants,  who  thereupon  appealed  to  the 
general  term. 

Wm.  Porter^  for  the  appellants. 

D.  Wrtghty  for  the  plaintiff. 

By  tlie  Courts  E.  Dabwin  Smith,  J.  The  chief  point 
presented  upon  this  appeal  arises  upon  the  exception  to  the 
decision  of  the  referee,  overruling  the  proof  offered  by  the 
defendants  in  support  of  the  counter-claim  set  up  in  their  4th 
answer.  It  appears  from  the  answer  and  reply,  that  all  the 
matters  in  controversy  between  these  parties,  except  so  far  as 
relates  to  this  counter-claim,  were  mutually  submitted  to  ar- 
bitration ;  that  arbitration  bonds  in  the  penal  sum  of  $1000 
were  mutually  executed  and  delivered,  to  abide  the  decision 
of  the  arbitrator ;  that  the  parties  appeared  before  the  arbi- 
trator and  proceeded  to  the  hearing  before  him ;  and  that  the 
plaintiff,  after  the  hearing  had  been  commenced  and  before  it 
was  completed,  revoked  the  submission.  The  defendants 
claim  to  recover,  by  way  of  counter-claim,  for  the  damages 
sustained  by  them  consequent  upon  such  revocation ;  and  they 
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offered  proof  of  the  expenses  paid  for  witnesses  on  such  arbi- 
tration,  and  such  other  legitimate  expenses  as  were  recovera- 
ble in  an  action  upon  said  bond.  This  proof  was  objected  to, 
and  overruled  by  the  referee,  and  the  defendants'  counsel  duly 
excepted. 

The  revocation  of  the  submission  to  the  arbitrator  worked 
a  forfeiture  of  the  bond,  and  entitled  the  defendants  to 
maintain  an  action  thereon,  in  which  they  would  have  been 
entitled  to  recover  all  the  costs,  expenses  and  damages  which 
they  might  have  incurred  in  preparing  for  such  arbitration. 
(2  B.  S.  544,  §§  23,  24.  16  John.  205.)  No  question  seems 
to  have  been  made  in  respect  to  the  items  of  damages  or  ex- 
penses which  the  defendants  claim  to  recover  upon  this  bond ; 
but  the  objection  is  simply  that  a  counter-claim  for  such  dam- 
ages and  expenses  was  not  admissible,  and  that  the  defendants 
were  not  entitled  to  recover  the  same  in  this  action.  The 
referee  erred,  I  think,  in  his  decision  overruling  the  evidence 
offered.  The  defendants'  claim  seems  to  me  to  meet  precisely 
all  the  requisites  of  a  counter-claim,  as  the  same  is  defined  in 
§  150  of  the  code.  It  exists  in  favor  of  the  defendants  against 
the  plaintiff,  against  whom  a  separate  judgment  might  be 
rendered  in  an  action  arising  out  of  the  cause  of  action  speci- 
fied. This  action  arises  on  contract,  and  the  claim  of  the  de- 
fendants arises  also  on  contract,  and  existed  at  the  commence- 
ment of  the  suit,  answering  in  this  particular  the  precise 
description  of  a  counter-claim,  as  specified  in  the  2d  subdivision 
of  §  150.  The  parties  had  cross  demands  which  could  be  set- 
tled in  one  suit.  (Lemon  v.  Trull,  13  How.  249.  Pavidaon 
V.  Bemington,  12  id.  311.  Dohaon  v.  Pearce,  2  Kernan,  156. 
Amdt  V.  Williamsy  16  How.  244.) 

I  think,  also,  that  the  referee  erred  in  excluding  the  evi- 
dence offered,  showing  that  the  defendants  refused  to  take  the 
machinery  relating  to  the  mash  wheel  shaft  and  have  it  put  up 
at  their  expense.  This  evidence  was,  I  think,  admissible,  as  fa- 
voring the  defendants'  construction  of  the  contract  as  actually 
understood  and  carried  into  effect,  and  tending  to  show  that 
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this  work  was  not  extra ;  and  also,  if  it  were  extra  work,  as 
limiting  the  claim  of  the  plaintiff  to  a  recovery  for  the  labor 
previously  done  thereupon.  I  do  not  think  that  there  wag 
any  error  committed  by  the  referee  in  allowing  the  plaintiff  to 
amend  his  complaint  so  as  to  include  the  charge  in  respect  to 
the  second  boiler.  This  was  within  the  general  scope  of  the 
complaint,  and  it  was  a  fit  exercise  of  the  discretion  of  the 
referee  to  receive  the  evidence  in  regard  to  it  It  could  be  no 
surprise  to  the  opposite  party,  and  no  such  objection  to  it  was 
suggested. 

The  judgment  should  be  reversed  and  a  new  trial  granted ; 
costs  to  abide  the  event. 

[MovsoB  GnB&AL  Tmbm,  December  6, 1869.      IMm,  SmiHk  and  Johmof^ 
Jnflticee.] 
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Where  a  contractor,  engaged  in  repairing  a  bridge  upon  a  rail  road  for  the 
company,  employs  men  to  work  thereon  by  the  day,  the  latter  are  the  serr- 
antaof  the  contractor,  and  not  of  the  company;  and  between  them  and 
the  company  there  is  no  priTity  whatever. 

If  a  man,  thus  employed  by  the  contractor,  receives  an  ii\|niy  from  a  passing 
train  while  at  work  npon  the  bridge,  he  may  midntain  an  action  for  dam- 
ages against  the  rail  road  company ;  provided  he  can  show  that  the  ixdmy 
wfts  earned  by  the  negligence  of  the  company's  servants  or  agents  in  chaige 
of  the  ti«in,  without  aoy  ibolt  or  negligence  on  his  part 

MOTION  for  a  new  trial,  on  exceptions,  which  were  or- 
dered to  be  first  heard  at  a  general  term.  The  plain- 
tiff claimed  to  recover  for  an  injury  sustained  by  him,  while 
at  work  upon  a  bridge  which  was  undergoing  repairs,  on 
ihe  road  of  the  defendants,  on  the  12th  of  August,  1857. 
He  alleged  in  his  complaint,  which  was  sworn  to,  that  he 
was  a  carpenter  and  joiner,  and  as  such  the  defendants 
employed  him  to  do  certain  work  and  repairs  upon  the  track 
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of  their  said  road,  and  in  and  upon  a  bridge  on  their  said 
road  at  or  near  Wende,  in  the  county  of  Erie ;  and  he  al- 
leged the  injury  to  have  occurred  while  so  in  the  employment 
of  said  defendants*  The  testimony  of  the  plaintiff  was  not 
inconsistent  with  this  allegation.  On  his  direct  examination, 
he  says  he  was  employed  by  Fowler ;  that  Fowler  was  em- 
ployed by  the  defendants.  On  his  cross-examination,  he  states 
the  mi^nner  of  his  employment,  viz»  that  Gordon  called  on 
him  to  work  on  the  rail  road  some  time  in  July,  and  told  him 
what  he  wanted  him  to  do,  and  that  it  was  to  repair  an  old 
bridge  at  Wende,  and  he  went.  It  appeared  that  there  were 
two  tracks  on  this  bridge;  that  the  repairs  consisted  in  putting 
up  some  new  tnisses ;  that  the  tracks  are  straight  for  some 
miles ;  that  on  the  occasion  of  the  alleged  injury,  the  plaintiff 
was  on  the  top  of  the  bridge  for  the  purpose  of  carrying  some 
materials  from  the  east  part  of  the  bridge  towards  the  west ; 
that  there  was  a  passenger  train  approaching  from  the  west, 
and  a  gravel  train  approaching  from  the  east ;  that  as  the 
passenger  train  was  passing  off  from  the  bridge,  the  gravel 
train  was  passing  on ;  that  the  plaintiff  was  looking  down, 
and  stooping  over,  trying  to  keep  his  hat  on,  and  did  not 
hear  the  bell  or  whistle  of  either  train:  he  saw  the  train 
coming  from  the  west,  but  did  not  see  the  other,  and  was  hit 
by  the  gravel  train. 

When  the  plaintiff  rested,  the  counsel  for  the  defendants 
requested  the  court  to  nonsuit  the  plaintiff,  on  the  grounds, 
1.  That  the  plaintiff  had  failed  to  show  that  the  injury  was 
occasioned  without  fault  on  his  part.  2.  That  the  proof 
showed  that  the  plaintiff  was  himself  negligent,  and  that  this 
negligence  contributed  to  produce  the  injury  complained  of. 
3.  That  the  proof  failed  to  show  negligence  on  the  part  of 
the  defendants.  4.  That  the  proof  showed  that  the  plaintiff 
was  in  the  position  of  ai)  employee  of  the  defendants,  and 
could  not  maintain  the  action,  if  occasioned  even  by  the  n^- 
ligence  of  those  engaged  in  running  the  train.    The  motion 
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for  nonsuit  was  granted  by  the  court ;  and  the  judge  stated, 
in  granting  the  motion,  that  he  regarded  the  case  as  coming 
within  the  rule  of  those  cases  holding  that  the  liability  to 
injury  was  incident  to  such  employment ;  and  that  the  plain- 
tiff, in  accepting  such  service,  must  be  regarded  as  having 
known  the  use  to  which  the  defendants'  road  was  subject ; 
and  that  he  was,  therefore,  to  incur  such  hazard  as  might  be 
occasioned  by  such  use ;  that  he  must  be  taken  to  have  con- 
tracted with  reference  to  the  running  of  the  cars  over  the 
bridge  during  the  time  of  making  the  repairs.  To  which 
ruling  and  decision  of  the  court,  the  counsel  for  the  plain- 
tiff excepted. 

O.  H.  Palmer^  for  the  defendants.  I.  The  plaintiff  was 
an  employee  of  the  defendants,  and  cannot  recover  for  the 
allied  injury,  if  occasioned  even  by  the  negligence  of  the 
persons  engaged  in  running  the  gravel  train.  {Coon  v.  Syra-- 
cuse  and  JJtica  B.  R,  Co.j  1  Sdd,  492.  BusaeU  v.  Hudson 
Btver  B.  B.  Co.,  17  N.  Y.  Bep.  134.  Sherman  v.  Boches- 
ter  and  Syracuse  B.  B.  Co.,  Id.  153.  Boldt  v.  New  York 
Central  B.  B.  Co.,  18  K  T.  Bep.  432.  FartveU  v.  Boston 
and  Worcester  B.  B.  Co.,  1  Am.  B.  W.  Cases,  339.  Hayes 
V.  Western  B.  B.  Co.,  1  id.  564  Pierce  on  BaUway  Law, 
286,  310.)  Having  alleged  that  he  was  an  employee  of  the 
defendants,  and  sworn  to  the  fact,  he  is  estopped  from  con- 
troverting that  fact  now.  Besides,  the  proof  shows  such  to 
have  been  his  relation  to  the  defendants. 

II.  The  plaintiff,  in  accepting  the  service,  assumed  the 
liability  to  injury  incident  to  the  employment,  and  must  be 
regarded  as  having  known  the  use  to  which  the  defendants' 
road  was  subject ;  and  that  he  was  therefore  to  incur  such 
hazard  as  might  be  occasioned  by  such  use;  and  must  be 
taken  to  have  contracted  with  reference  to  the  running  of  the 
cars  over  the  bridge  during  the  time  of  making  the  repairs- 
He  was  told  in  the  outset  what  was  wanted  of  him,  and  what 
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he  was  to  do,  viz.  to  repair  an  old  bridge.    He  knew  it  enp- 
ported  a  double  track ;  that  each  track  was  in  use. 

III.  The  proof  does  not  show  any  negligence  on  the  part 
of  the  defendants.  Such  negligence  must  be  affirmatively 
shown.  (Button  v.  The  Hudson  River  Rail  Road  Company^ 
18  N.  Y.  Rep.  248.) 

IV.  The  plaintiff  failed  to  show  that  the  injury  was  occa- 
sioned without  fault  on  his  part.  (18  N.  7.  Rep.  248.)  But 
the  proof  shows  that  the  plaintiff  himself  was  negligent,  and 
that  his  negligence  contributed  to  produce  the  injury  com- 
plained of  The  track  east  of  the  bridge  was  perfectly  straight 
for  several  miles.  He  went  east  on  the  bridge  while  the  gravel 
train  was  approaching  frotn  that  direction,  and  could  have 
seen  it  if  he  had  looked.  He  neglected  to  look  in  the  direc- 
tion of  the  approaching  gravel  train,  but  turned  his  back  upon 
it  when  in  plain  view.  His  own  want  of  care  and  prudence 
was,  therefore,  the  prominent  catise  of  the  injury. 

T,  Frothingham^  for  the  plaintiff.  The  nonsuit  should  not 
have  been  granted.  1.  The  1st  and  2d  grounds  of  defend- 
ants' application  for  nonsuit,  vi^^  that  the  proof  showed  that 
the  plaintiff  was  guilty  of  negligence  on  his  part,  and  that  the 
defendants  were  not  guilty  of  negligence  on  their  part,  is  an- 
swered by  reference  to  the  evidence,  which  is  entirely  in  favor 
of  the  plaintiff  on  these  points  ;  and  <U  all  events,  enough  a 
question  of  fact  to  be  submitted  to  a  jury.  2.  There  remains 
then  the  3d  ground,  and  the  only  one  on  which  in  fact  the 
nonsuit  was  ordered  by  the  court,  viz.  that  the  plaintiff  was 
an  employee  of  the  defendants,  and  must  be  deemed  to  have 
oontracted  with  reference  to  the  risks,  &c.  The  answer  to  that 
is,  that  he  was  not  an  employee.  Ist  Because  there  was  no 
privity  of  contract  between  th»n.  2d.  It  affirmatively  appears 
that  the  employee  of  the  defendants  was  one  John  Fowler, 
contractor,  and  that  the  plaintiff  wrought  for  him  by  the  day. 
3d.  The  plaintiff  could  not  have  recovered  from  the  defend- 
ants the  pay  for  his  services.    4th.  The  defendants  would  not 
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have  been  liable  to  third  persons  for  any  n^ligent  act  of  the 
plaintiff  while  at  work.  dth.  The  defendants'  contract  was 
not  that  of  an  operative  on  the  road,  and  consequently  he  was 
not  to  ran  the  risk  of  an  operative,  but  only  to  work  on  a 
structore  on  the  road.  6th.  If  he  is  to  be  presumed  to  have 
contracted  with  reference  to  any  risk,  it  must  have  been  only 
sach  risk  as  the  ntxture  of  the  Work  indicated;  and  it  appears 
from  the  fact  that  they  had  taken  out  the  supports  of  the 
bridge,  and  blocked  up  for  the  tegular  trains,  so  as  to  enable 
them  safely  to  cross,  that  the  only  risk  contemplated  was 
from  the  running  of  the  regular  trains ;  that  it  was  not  con- 
templated that  two  trains  should  run  over  the  bridge  at  the 
same  time,  or  that  any  train  should  run  over  the  bridge,  with- 
out blocking.  7th.  It  cannot  be  presumed  that  he  contracted 
with  reference  to  any  risk  arising  from  the  running  of  trains 
on  the  road,  but  only  with  reference  to  accidents  arising  from 
the  nature  of  his  own  occupation,  independent  of  the  road. 
(3  Mees.  dk  Wda.  1.  4  Metcalf,  49.  4  Sdden,  175.  18  N. 
T.JBep.  432.  17«.  136,  156.  6  Barb.  2S1.  lJ3eldeti,50. 
5  Bam.  A  Orees.  660.    12  Adol  <fe  MIib,  737.) 

By  the  Oourtf  Johksoh,  J.  The  plaintiff  was  nonsuited, 
aa  appears  from  the  case,  on  the  ground  that  his  claim  fell 
vithin  the  rule  of  those  cases  holding  that  the  liability  to  in- 
jury was  incident  to  his  employment,  and  that  the  plaintiff, 
in  accepting  such  service,  must  be  regarded  as  having  known 
the  use  to  which  the  defendants'  road  was  subject ;  and  that 
he  was  therefore  to  incur  such  hazard  as  might  be  occasioned 
by  Bmh  use ;  and  must  be  taken  to  have  contracted  with  ref- 
erence to  the  running  of  the  cars  over  the  bridge  during  the 
time  of  making  the  repairs.  The  case  was  disposed  of^  there- 
fore^ without  regard  to  the  question  whether  the  injury  was 
caused  by  the  negligent  acts  of  the  defendants'  agents  or  serv- 
ants, in  the  r^ular  course  of  their  employment.  Whether 
the  case  was  properly  disposed  of  upon  this  ground  depends 
entirely,  as  I  conceive,  upon  the  question  whether  the  plain- 
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HBy  at  the  time  of  thd  injury,  waa  in  fact  the  servant  or  eiii- 
ployee  of  the  defendants.  The  general  rule  is,  that  if  a  servant, 
while  in  the  employment  of  his  master,  hy  his  negligence,  does 
any  damage  to  another,  such  master  shall  be  answerable  for 
his  neglect,  because  it  is  the  duty  of  the  master  to  employ 
servants  who  are  skillful  and  careful.  (1  BL  Com,  431.  2 
Kenee  Com.  259.)  "  This  rule,'*  says  Chief  Justice  Shaw, 
in  the  leading  case  of  FarweU  v.  Boston  and  Worcester  Bail 
Road  Corporation^  (4  Met.  49,)  "  is  obviously  founded  on  the 
great  principle  of  social  duty,  that  every  man,  in  the  manage- 
ment of  his  own  affairs,  whether  by  himself,  or  by  his  agents 
or  servants,  shall  so  conduct  them  as  not  to  injure  another  ; 
and  if  he  does  not,  and  another  thereby  sustains  damage,  he 
shall  answer  for  it.  ,If  done  by  a  servant  in  the  course  of  his 
employment,  and  acting  within  the  scope  of  his  authority,  it 
is  considered,  in  contemplation  of  law,  so  far  the  act  of  the 
master  that  the  latter  shall  be  answerable  dviliter.  But  this 
presupposes  that  the  parties  stand  to  each  other  in  the  rela- 
tion of  strangers,  between  whom  there  is  no  privity ;  and  the 
action  in  such  case  is  an  action  sounding  in  tort.  The  form 
is  trespass  on  the  case  for  consequential  damages.  The  max- 
im respondeat  superior  is  adopted  in  that  case  from  general 
considerations  of  public  policy.''  But  this  maxim  has  been 
held  not  to  apply  to  the  case  of  an  injury  to  a  servant  or  em- 
ployee, occasioned  by  the  negligence  of  another  servant  or 
employee,  of  the  same  master.  The  reason  assigned  for  this 
exception  is,  that  the  relation  between  the  employer  and  the 
servant  rests  in  contract  only,  and  that  there  is  no  implied 
contract,  on  the  part  of  the  employer,  of  indemnity  to  the 
servant,  against  injuries,  in  the  course  of  the  business  in  whudi 
'the  latter  is  engaged. 

The  rule  established  in  such  cases  from  considerations  of 
justice,  as  well  as  policy,  is,  that  he  who  engages  in  the  em- 
ployment of  another,  for  the  performance  of  specified  duties 
and  services,  for  compensation,  takes  upon  himself  the  natural 
and  ordinary  risks  and  perils  incident  to  the  performance  of 
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such  aerviceS)  abd  in  1^^  presumption  the  compensation  is 
adjusted  accordingly.  (FarweU  t.  Boston  and  Worcester 
Bail  Boad  GorporaHon^  eupra.)  This  rule  has  been  follow- 
ed in  several  cases  in  our  own  courts,  and  is  the  settled  law 
of  this  state*  (Coon  v.  8yra>cuet  and  Utica  Bail  Boad 
Co.,  1  BehL  492.  BusseU  v.  Hudson  Biver  Bail  Boad  Co., 
17  N.  T.  Bep.  134  Sherman  v.  The  Bochester  and  Syra^ 
cuee  Bail  Boad  Co.,  Id.  153.  Boldt  y.  The  New  Tork  Ce$^ 
tral  BaU  Boad  Co.,  18  id  432.) 

The  ground  of  exemption  of  the  master,  in  all  these  cases, 
is  the  privity  of  contract  between  him  and  the. person  injured, 
from  which  the  law  presumes  an  agreement  between  them, 
for  a  compensation  equal  to  the  risk  or  peril  of  the  service. 
If,  therefore,  the  plaintiff  in  this  case  was  not>  in  any  legal 
sense,  the  servant  or  employee  of  the  defendants,  but  wa$  the 
servant  or  employee  of  another,  and  there  was  no  privity  be- 
tween him  and  the  defendants,  the  decisions  referred  to  do  not 
apply,  and  the  defendants  must  be  liable  upon  the  general 
rule,  to  the  plaintiff,  the  same  as  to  any  other  stranger.  The 
defendants  can  daim  no  benefit  or  exemption  from  a  contract 
made  between  the  plaintiff  and  another  party,  whatever  risks 
he  may  have  assumed,  as  between  himself  and  his  employer. 
It  is  claimed,  however,  on  the  part  of  the  defendants,  that 
the  plaintiff  was  their  servant  or  employee,  and  that  having 
alleged  in  his  complaint  that  he  was  such  servant  or  em- 
ployee, and  verified  the  complaint  by  his  oath,  he  cannot  now 
deny  that  such  was  the  character  in  which  he  was  employed 
at  the  time  of  the  injury.  It  is*  so  alleged  in  one  count  or 
cause  of  action  in  the  complaint,  and  not  in  the  other.  In 
the  first  count  or  cause  of  action  it  is  merely  alleged  that  the 
plaintiff  was  lawfrilly  upon  the  bridge  at  the  time  of  the' 
injury.  But  the  defendants  have,  by  their  answer,  put  both 
allegations  in  issue.  They  deny  that  he  was  lawfully  there, 
and  also  that  he  was  their  servant  or  employee.  And  the 
answer,  as  well  as  the  complaint,  is  duly  verified.  The  plead- 
ings, therefore,  determine  nothing  in  regard  to  the  question, 
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and  the  fact  must  be  determined  from  the  evidence  before  the 
oonrt  when  the  plaintiff  rested.  From  the  eyidence  it  ap- 
pears that  the  plaintiff,  at  the  time  he  received  the  injury, 
was  at  work  for  Fowler,  by  the  day,  in  repairing  the  bridge, 
and  that  Fowler  was  a  contractor  with  the  defendants.  This 
is  all  that  appears.  If  Fowler  was  a  contractor  with  the  de- 
fendants to  do  this  job,  he  was  not,  in  any  legal  sense,  their 
servant  or  employee,  and  the  men  employed  by  him  to  do  -the 
work  certainly  stood  in  no  such  relation  to  the  defendants. 
They  were  his  servants  exclusively,  and  between  them  and 
the  defendants  there  was  no  privity  whatever.  And  I  think 
it  cannot  be  doubted,  that  had  one  of  the  persons  employed 
by  the  defendants  to  run  their  trains  been  injured  by  the 
negligence  of  one  of  the  persons  so  employed  by  Fowler,  he 
would  have  been  answerable  for  the  negligence.  It  could 
scarcely  be  pretended,  in  such  a  case,  that  the  negligent,  and 
the  injured,  employees  ^ere,  both,  servants  of  the  same  em- 
ployer. And  the  rule  must  be  reciprocal.  There  is  a  wide 
and  obvious  distinction  between  a  contractor  or  jobber,  and  a 
mere  servant  or  employer,  of  the  person  who  lets  the  contract 
The  latter  could  never  be  held  responsible  for  the  negligent 
acts  of  the  former  as  for  those  of  his  servants,  for  the  simple 
reason  that  none  of  them  stand  in  the  relation  of  servant  to 
him.  In  the  case  in  4  Metoai/y  (before  cited,)  the  learned 
justice  who  delivered  the  opinion,  puts  the  case  of  a  rail  road 
owned  by  one  set  of  proprietors  whose  duty  it  was  to  keep  it 
in  repair,  and  have  it  at  all  times  ready,  and  in  a  fit  condi- 
tion for  the  running  of  cars,  taking  a  toll,  and  the  cars  and 
engines  owned  by  another  set  of  proprietors,  paying  toll  to  the 
proprietors  of  the  road,  and  receiving  compensation  from  pas- 
sengers for  their  carriage ;  and  the  engineer  of  the  proprietors 
of  the  cars  receiving  an  injury  from  the  negligence  of  the  switch- 
tender  of  the  proprietors  of  the  road.  In  such  a  case,  the 
opinion  is  expressed  that  the  proprietors  of  the  road  would  be 
liable  to  the  engineer.  And  this  is  put  upon  the  ground,  that 
as  between  the  engineer,  employed  by  the  proprietors  of  .the 
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engine  and  cars,  and  the  switch-tender  employed  by  the  oor«* 
poration,  the  engineer  would  be  a  stranger,  between  whom  and 
the  corporation  there  conld  be  no  privity  of  contract. 

That  principle  would  obyiously  control  thiB  case.  The 
plaintiff  being  the  servant  of  Fowler,  stood  in  no  relation  of 
privity  to  the  defendants.  As  to  them  he  was  a  mere  stran- 
ger, for  whose  conduct  they  were  in  no  respect  responsible, 
and  to  whom  they  owed  the  same  duty  which  they  owed  to 
any  other  stranger.  The  same  principle  has  been  recently 
established  in  the  court  of  appeals  in  this  state,  in  the  case 
of  Smith  V.  The  New  York  and  New  Haven  B.  B.  Co.,  (19 
N.  Z.  Bep.  127.)  It  follows  from  this  that  the  plaintiff  was 
improperly  nonsuited,  if  the  evidence  tended  to  show  that  the 
injury  was  caused  by  the  negligence  of  the  defendants'  serv- 
ants in  charge  of  the  train  which  came  in  contact  with  the 
plaintiff  at  the  time  such  injury  was  inflicted.  The  plaintiff 
was  lawfully  there,  engaged  in  the  work  he  was  employed  to 
perform.  The  defendants  must  be  presumed  to  have  known  that 
the  plaintiff  and  others  were  there  employed,  as  the  struct- 
ure was  part  of  their  road,  and  they  owed  the  plaintiff,  and 
others  similarly  situated,  a  duty  to  observe  due  care  and  cau- 
tion in  running  their  trains,  so  as  not  needlessly  to  place  them 
in  peril. 

The  evidence  tends  to  show  that  the  regular  passenger 
train,  and  a  gravel  train,  which  had  not  before  passed  that 
place  while  the  plaintiff  had  been  employed  there,  met  upon 
the  bridge,  and  that  while  the  passenger  train  gave  the  usual 
signal  of  its  approach,  ringing  the  bell  and  blowing  the  whis- 
tle^ the  gravel  train  came  on  without  giving  any  such  warning, 
and  struck  the  plaintiff  while  he*  was  observing,  and  in  the 
aet  of*a;voiding,  the  passenger  train. 

'Whether  the  running  of  this  unusual  train  in  this  manner, 
at  this  place,  was,  under  aU  the  circumstances,  negligent  or 
otherwise,  was  clearly,  as  it  seems  to  me,  a  question  of  fact 
for  the  jury ;  as  was  also  the  question  whether  the  plaintiff. 
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flitaated  as  he  was,  was  free  from  fault,  or  whether  his  own 
want  of  care  did  not  contribute  to  the  injury. 

This  question,  as  has  been  seen,  was  not  passed  upon  as  a 
question  of  law  even,  and  did  not  enter  at  all  into  the  consid- 
erations which  controlled  in  the  disposition  of  the  case.  I  am 
of  opinion,  therefore,  that  a  new  trial  must  be  granted,  with 
costs  to  abide  the  event. 

New  trial  granted. 

[MoNBOB  Gbbbbai,  TbbMi  December  6,  1859,  T.  R.  Strong,  WiMe$  and 
JohnsoUj  Justices.] 


Bobs  vs.  Curtis. 

It  is  an  elementaiy  principlei  that  where  one  person  recelyes  money  for  an- 
other, and  the  law  makes  it  the  duty  of  the  receiver  to  pay  it  to  the  person 
for  whom  or  for  whose  use  It  is  received,  a  promise  to  pay  it  in  accordance 
with  the  duty,  is  always  presnmed,  and  a  privity  established,  as  matter  of 
law,  between  the  parties.    Per  Johnson,  J, 

Where  money  is  directed,  by  a  statute,  to  be  paid  by  a  county  treasurer  to 
the  supervisor  of  a  particular  town,  whose  duty  it  is  to  apply  the  money 
thus  received,  in  payment  of  certain  bonds  issued  by  the  town,  such  super- 
visor, after  receiving  the  money,  holds  It  as  trustee  or  depositary  for  the 
bond  holders,  and  is  liable  to  them  in  sn  action  for  money  had  and 
received. 

And  in  such  an  action,  the  defendant  will  hot  be  permitted  to  go  behind  the 
payment  of  the  money  to  him,  to  question  the  validity  of  the  bonds. 

THIS  action  was  brought  to  recover  the  interest  due  upon 
five  of  the  bonds,  for  $1000  each,  issued  hj  the  supervi- 
sor and  rail  road  commissioners  of  the  town  of  Sterling, 
Cayuga  county,  under  a  statute  passed  June  23, 1851,  and 
an  amendment  thereof,  passed  July  21, 1853,  (Laws  of  1851, 
p.  544;  Laws  of  1853,  p.  1137,)  of  which  bonds  the  plain- 
tiff was  the  holder.  The  first  mentioned  act,  by  its  first  sec- 
tion, authorized  the  supervisor  of  the  town  of  Sterling,  and 
Bobert  Hume  and  William  Wjman,  who  were  appointed 
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oommissionerB  to  aot  in  coDJunction  with  said  Baperaeor,  to 
borrow  the  sum  of  $25;000  on  the  credit  of  the  town  for  a 
term  of  years,  and  to  exeoute  therefor,  nnder  their  official 
Bignatores,  a  bond  or  bonds,  on  which  the  interest  should  be 
made  payable  on  the  first  of  March  in  each  year,  and  for 
the  successive  years  after  the  first  of  March,  1852.  And 
the  moneys  thus  borrowed  were  directed  to  be  paid  over  to 
the  president,  and  directors  of  a  certain  rail  road  company 
therein  mentioned,  to  be  expended  by  said  company  in  grading 
and  constructing  its  rail  road.  The  fourth  section  of  the 
act,  after  directing  how  the  money  shall  be  levied,  collected 
and  paid  over  to  the  treiasurer,  ^proceeds :  "  which  sum  shall 
be  paid  by  the  treasurer  of  Cayuga  county,  at  his  office,  to 
the  supervisor  of  the  town  of  Sterling,  on  or  before  the  25th 
day  of  February,  which  9wn  shall  he  applied  by  said  super- 
visor in  payment  on  the  bonds,  on  or  be/ore  the  first  day  of 
March  succeeding"  The  board  of  supervisors  of  Cayuga 
county  caused  the  money  required  to  pay  the  interest  upon 
the  bonds  for  the  year  1857,  to  be  levied  and  collected.  On 
the  25th  day  of  February,  1867,  the  defendant  (he  being 
iAiecL  supervisor  of  Sterling)  applied  to  the  treasurer,  and 
received  from  him  money  sufficient  to  pay  the  interest  upon 
all  of  the  twenty-five  bonds,  and  thereupon  gave  him  two 
redeipts,  each  for  the  same  amount,  and  in  the  following 
form: 

"  $875.  Cayuga  County  Treasurer's  Office,  I 

Auburn,  February  25,  1857.       ) 
Beceived  from  Horace  T.  Cook,  treasurer  of  the  county  of 
Cayuga,  eight  hundred  and  seventy-five  dollars,  to  apply  on 
the  moneys  collected  in  the  town  of  Sterling,  to  pay  the  in^ 
terest  on  the  bonds  issued  by  said  fotvn. 

(Signed)  Hibam  C.  Curtis, 

Supervisor  of  Sterling" 

The  plaintiff  demanded  of  the  defendant  payment  of  the 
mtere^t  due  upon  his  five  bonds,  which  was  refused^  and  thia 
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action  was  thereupoa  brought  to  recover  the  same.  The  action 
was  tried  at  the  Cayuga  circuity  and  the  plaiatiff  nonsuited. 
Upon  appeal  the  nonsuit  was  set  aside,  the  general  term 
unanimously  holding  that  the  action  for  money  had  and 
received  was  the  appropriate  remedy.  Upon  a  re-trial,  judg- 
ment was  rendered  for  the  plaintiff  for  the  interest  due,  with 
interest  thereon  from  the  time  of  the  demand.  From  that 
judgment  an  appeal  was  taken  by  the  defendant  to  the  gen- 
eral term. 

2>.  JST.  Marshy  for  the  appellant. 

Wright  and  Pomeroyy  for  the  plaintiff. 

Bjf  the  Court  J  Johnsok,  J.  The  action  is  for  money  had 
and  received  by  the  defendant,  to  the  use  of  the  plaintiff  The 
right  of  the  plaintiff  to  maintain  this  action  is  entirely  settied, 
so  far  at  least  as  this  court  is  concerned,  by  an  unanimous  de- 
cision in  the  case  of  Murdoch  v.  Jikin^  (29  Barb.  59.)  It 
cannot  be  necessary  to  review  the  grounds  of  that  decision. 
The  principle  is  elementary  that  where  one  person  receives 
money  for  another,  and  the  law  makes  it  the  duty  of  the  per- 
son thus  receiving  it  to  pay  it  to  the  person  for  whom  or  for 
whose  use  it  is  thus  received,  a  promise  to  pay  it  in  accord- 
ance with  the  duty  is  always  presumed,  and  a  privity  estab- 
lished as  matter  of  law,  between  the  parties.  It  is  unnecessary 
to  cite  authorities  for  so  plain  and  well  established  a  proposi- 
tion. The  defendant  had  no  right  to  receive  the  money  for 
any  purpose  other  than  to  pay  it  over  to  the  plaintiff  and 
others  similarly  situated ;  and  his  receipt  to  the  county  treas- 
urer shows  that  he  received  it  for  that  purpose  and  no  other. 
His  duty  to  pay  the  moneys  thus  received,  in  satisfaction  of 
the  bonds,*  is  prescribed  by  statute.  (Session  Jjaws  of  1857, 
p.  546,  §  4.)  After  thus  receiving  the  money,  he  held  it  as 
trustee  or  depositary,  for  the  plaintiff  and  other  bondholden, 
and  should  not  be  permitted  to  go  behind  the  payment  of  the 


MONBOE— DECEMBER,  1850.  241 

Iiowenstein  «.  Chappell. 

money  to  him,  to  qnestion  the  validity  of  the  bonds,  in  pay- 
ment and  Batisfaction  of  which  the  money  has  been  thus 
advanced  by  or  collected  from  the  obligors.  The  statute  consti- 
tuted him  the  official  agent  of  the  plaintiiff  and  other  bond- 
holders, to  receive  the  money,  when  collected  and  paid  into 
the  county  treasury,  and  pay  it  over  to  them.  But  if  he 
could  be  allowed,  with  the  plaintiff's  money  thus  in  his  hands, 
to  question  the  validity  of  the  bonds,  that  question  is  fully 
settled  by  the  decision  of  this  court  in  the  cases  of  Gould  v.  The 
Totvn  of  Venice,  and  Starin  v.  The  Toum  of  Genoa,  (29  Barb. 
442.)  I  find  nothing  in  this  case  to  distinguish  it  at  all  in 
principle  from  the  other  cases  decided  by  us,  before  referred 
to.    The  judgment  must  therefore  be  aflSrmed. 

[MoBBOK  Genbral  Tbbic,  December  5,  1859.    T,  S.  Sirong,  Smifh  and 
Joknaon,  Jqatices.] 


LOWSNSTEIN  V8.  ChAFPELL. 

The  lawwfll  not  allow  a  party,  in  an  action  for  the  breach  of  a  contract,  to 
recoTer,  aa  damages,  losses  which  he  has  sustained  in  the  i>6rformance  of 
his  contracts  with  others,  eren  where  snch  contracts  are  founded,  in  some 
measure,  upon  the  contract  alleged  to  haye  been  broken. 

On  the  20th  of  Febmary,  1867,  the  defendant  agreed  to  rent  to  the  plaintiff  a 
store,  for  the  term  of  one  year  from  the  Ist  of  April  then  next.  Belying 
ni>on  this  agreement,  the  plaintiff  sold  to  M.  the  lease  of  a  store  he  then 
occapied,  agreeing  to  give  possession  on  the  2d  or  8d  of  April ;  and  M.  suf- 
fered the  plaintiff  to  occupy  a  room  in  the  store,  for  his  goods,  in  the  mean 
time.  For  the  purpose  of  protecting  his  goods  from  damage  while  the  store 
was  undergoing  repairs,  the  plaintiff  packed  them  up,  and  they  sustained 
some  damage  in  consequence  of  the  packing.  In  an  action  to  recoyer  dam- 
ages of  the  defendant,  for  a  breach  of  his  agreement ;  Sdd  that  the  packing 
of  the  goods  not  haying  been  done  for  the  purpose  of  remoying  them  to  the 
store  of  the  defendant,  nor  being  necessary,  for  that  purpose,  the  plaintiff 
could  not  recoyer  for  any  ii\}ury  to  the  goods  occasioned  by  the  packing 
thereof;  such  injury  not  flowing  directly,  or  necessarily,  from  the  breach 
by  the  defendant,  but  from  the  plaintiff's  agreement  with  M.  to  give  up  to 
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him  the  store  in  which  the  goods  were  situated,  and  that  they  should  in  the 
mean  time  occupy  a  particular  space  therein. 
Held  also,  that  the  plaintiff  was  not  entitled  to  recover  interest  on  the  Tslne 
of  his  entire  stock  of  goods  which  he  intended  to  put  into  the  defendant's 
store,  during  the  time  he  was  hy  the  defendant's  breach  of  contract  pre- 
vented from  exposing  them  for  sale. 

MOTION  for  a  new  trial,  founded  on  a  case  and  exceptions. 
The  complaint  alleged  that  on  the  20th  day  of  February, 
1857,  the  defendant  agreed  to  rent  to  the  plaintiff  a  certain 
store,  No.  74  State  street,  in  Rochester,  for  the  period  of  one 
year  from  April  1,  then  next,  for  the  sum  of  $1000.  That  the 
plaintiff  was,  at  the  time  of  this  agreement,  in  possession  of  a 
store,  No.  67  State  street,  under  a  lease  for  five  years  from 
September  1,  1856 ;  and  after  this  agreement  \(rith  the  de- 
fendant, and  relying  thereon,  he  sold  and  assigned  the  lease 
to  one  Minges,  and  agreed  to  give  possession  April  1,  1857. 
The  defendant  refused  to  execute  a  lease  or  give  possession  of 
No.  74.  After  the  20th  day  of  February,  1857,  and  before 
the  1st  day  of  April,  the  plaintiff  bought  a  large  stock  of 
goods,  which  he  designed  to  keep  in  the  store  of  the  defendant, 
and  brought  them  to  Rochester  at  great  expense.  That  by 
reason  of  being  deprived  of  said  store,  he  was  prevented  from 
selling  the  goods  in  said  store  in  the  ordinary  way  of  retail 
trade,  and  making  large  profits;  but  was  obliged  to,  and 
did,  sell  the  same  at  auction,  and  at  wholesale,  whereby  he 
sustained  great  damage.  He  was  also  thrown  out  of  business, 
with  a  stock  of  goods  on  hand,  and  put  to  large  expense  in 
and  about  the  same,  and  in  securing  another  store  for  the 
same ;  and  deprived  of  large  profits  which  he  otherwise  would 
have  made  by  the  sale  of  the  same,  during  a  long  time,  and 
before  he  was  able  to  secure  another  store  for  the  same.  The 
answer  was  a  general  denial.  The  plaintiff,  on  the  trial, 
proved  that  he  agreed  to  rent  his  store  to  one  Minges,  and  give 
him  possession  thereof  on  the  3d  or  4th  day  of  April,  but  Minges 
suffered  the  plaintiff  to  occupy  a  room  in  the  store.  That  the 
plaintiff;  in  order  to  put  his  goods  therein,  and  to  protect 
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thfim  from  damage  by  the  repairs  whifch  Minges  made,  was 
obliged  to  pack  the  goods.  That  in  conseqiience  of  packing 
the  goods,  they  were  mussed  np,  and  some  ruches  and  flowers 
had  to  be  replaced. 

Exceptions  were  also  taken  to  the  charge  of  the  juc^e,  and 
to  his  refusal  to  charge  as  the  defendant  requested.  The  jury 
found  a  verdict  in  favor  of  the  plaintiflf  for  $50. 

Wm.  F.  OogsweU,  for  the  plaintiflf. 

Geo.  F,  Danforthj  for  the  defendant. 

By  the  Courts  Johnson,  J.  Whether  the  plaintiflT  was 
entitled  to  recover,  for  the  injury  happening  to  the  goods,  in 
consequence  of  packing  them,  must  depend  upon  the  ques- 
tion whether  such  injury  was  the  direct  and  necessary  con- 
sequence of  the  defendant's  n^lect  or  refusal  to  perform  his 
agreement.  The  general  rule  is  that  the  party  injured  by 
a  breach  of  a  contract  is  entitled  to  recover  all  his  damages, 
including  gains  prevented,  as  well  as  losses  sustained,  provided 
they  are  certain,  and  such  as  might  naturally  be  expected  to 
follow  the  breach.  (Griffin  v.  ColveVy  16  N.  Y.  Bep.  489.) 
The  goods  injured,  were  packed  not  for  the  pi^pose  of  removing 
them  to  the  store  which  the  defendant  had  agreed  to  lease  to 
the  plaintiflP,  but  for  the  purpose  of  getting  them  out  of  the 
way  of  the  tenant  to  whom  the  plaintiflf  had  sold  his  lease  of 
the  store  in  which  they  were  then  situated,  and  where  they  had 
been  previously  kept  for  sale,  while  such  store  was  undergoing 
repairs,  in  order  to  prevent  them  from  being  injured  by  the 
repairs,  and  also  to  place  them  in  the  room,  in  the  same  store, 
which  the  plaintiff  was  permitted  to  occupy  by  the  new  occu- 
pant. The  plaintiflf  testifies  that  they  had  to  pack  the  stock 
in  such  apace  as  Minges,  the  new  occupant,  allowed  them  to 
occupy.  In  consequence  of  the  packing,  as  he  says,  '^the  goods 
were  mussed  up,  and  some  ruches  and  flowers  had  to  be  re- 
placed."   From  this  cause,  he  estimated  that  the  goods  had 
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been  depreciated  in  value  fifteen  per  cent  It  is  apparent, 
from  the  plaintiff's  statement,  that  packing  would  not  neces^ 
sarily  injure  the  goods,  but  that  the  injury  arose  rather  from 
their  being  packed  in  the  confined  space  allotted  by  the  occu- 
pant of  the  store  and  accepted  by  the  plaintiff.  No  packing 
would  have  been  necessary  for  the  removal  of  the  goods  to 
the  defendant's  store,  which  was  convenient  to  the  one  in 
which  the  goods  were  packed.  As  they  were  not  packed  for 
the  purpose  of  such  removal,  I  do  not  see  how  the  defendant 
is  responsible,  either  for  the  expense  of  packing,  or  for  any 
damages  happening  by  reason  of  such  packing ;  whether  the 
manner  in  which  it  was  done  was  proper  or  improper.  Had 
the  packing  been  necessary,  for  the  purpose  of  removal  to  the 
defendant's  store,  and  been  done  with  that  view,  then  the 
plaintiff  might  have  recovered  the  expense  of  such  packing, 
within  the  principle  established  in  the  cases  of  Holmes  v. 
Seely,  (17  Wend.  73,)  and  Giles  v.  CTToole,  (4  Barh.  261.) 
But  no  case  has  gone  so  far  as  to  hold  that  under  such  cir- 
cumstances the  plaintiff  might  l-ecover  the  expense  of  remov- 
ing, or  preparing  to  remove,  to  some  other  place ;  much  less 
for  an  injury  to  his  goods  occasioned  by  such  removal,  or  by 
a  preparation  therefor.  The  difficulty,  in  the  way  of  such  a 
recovery,  would  be  that  the  injury  could  not  be  said  to  flow 
directly,  or  necessarily,  from  the  breach,  but  more  directly 
from  some  other  cause.  So  here,  the  injury  was  occasioned 
by  the  packing,  and  that  was  rendered  necessary,  not  directly 
from  the  defendant's  breach,  because  no  packing  was  neces- 
sary, or  could  have  been,  in  peforming  that  agreement ;  but 
directly  and  inunediately  from  the  plaintiff's  agreement  to 
give  up  to  Minges  the  store  in  which  the  goods  were  situated, 
on  the  1st  of  April.  He  could  not  perform  his  agreement 
with  Minges  without  removing  his  goods.  And  the  packing 
was  the  direct  result  of  an  agreement  between  the  plaintiff 
and  Minges  that  the  goods  should  be  permitted  to  occupy  a 
particular  space  in  that  store.  With  this  agreement,  and  the 
subsequent  packing,  the  defendant  had  nothing  to  do.    The 
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plaintiff  saw  fit  to  make  that  arrangement  with  the  new  oo- 
cnpanty  for  his  own  convenience^  and  to  avoid  a  breach  of 
his  agreement  with  such  occupant.  This  is,  surely,  a  result 
which  could  not  naturally  be  expected  to  follow  such  a  breach. 
Under  no  circumstances  could  the  plaintiff  be  allowed  to  re- 
cover, of  the  defendant,  the  damages  arising  from  such  a 
cause,  without  first  showing  that  the  goods  could  not  have 
safely  been  removed,  and  stored,  in  another  place,  without 
such  packing,  until  he  had  secured  a  suitable  place  for  his 
business.  But,  even  then,  I  do  not  see  how  he  could  recover, 
because  the  injury  would  still  flow  only  indirectly  and  remote- 
ly from  the  breach.  The  law  will  not  allow  a  party,  in  an 
action  for  the  breach  of  a  contract,  to  recover  as  damages 
losses  he  has  sustained  in  the  performance  of  his  contracts 
with  others,  even  where  such  contracts  are  founded  in  some 
measure  upon  the  contract  alleged  to  have  been  broken. 
{Masterton  v.  The  Mayor  dtc.  of  Brooklyn,  7  Hilly  61.) 
'  That  is  precisely  what  the  plaintiff  was  allowed  to  recover 
here.  It  was  damages  he  sustained  in  getting  his  goods  out 
of  the  way  of  Minges,  and  thus  performing  his  agreement  with 
him,  and  not  a  loss  sustained  in  endeavoring  to  perform  his 
agreement  with  the  defendant.  I  am  of  opinion,  therefore, 
that  the  charge  in  respect  to  the  allowance  of  this  item  was 
erroneous. 

In  respect  also  to  the  item  of  interest,  which  the  jury  was 
instructed  to  allow,  I  am  unable  to  perceive  upon  what  prin- 
ciple the  plaintiff  was  entitled  to  it.  The  defendant,  by  his 
breach,  may  have  deprived  the  plaintiff  of  the  opportunity  of 
exposing  his  goods  for  sale  for  the  period  of  fifteen  days.  But 
why  should  the  plaintiff  recover  interest  on  the  value  of  his 
entire  stock  for  this  ?  Was  that  in  any  sense  the  measure  of 
his  loss  ?  *  He  might  have  sold  a  portion  of  his  stock  in  that 
time,  but  it  is  hardly  to  be  supposed  he  could  have  disposed  of 
the  whole  on  the  first  day  when,  according  to  the  charge,  the 
interest  should  commence.  If  he  had  sold  a  portion  of  it  in 
this  time,  he  might  have  realized  a  profit  on  the  portion  thus 
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sold,  but  the  allowance  of  interest  on  the  tralne  of  the  whole 
stock  does  not  seem  to  meet  or  in  any  respect  to  measure  or 
satisfy  the  injury  arising  from  this  loss  of  opportunity  to  sell. 
On  the  contrary,  it  seems  to  me  a  species  of  compensation  en- 
tirely inappropriate  to  the  nature  of  the  injury  sustained. 
Whether  the  goods,  aside  from  their  injured  condition,  actu- 
ally sold  for  more  or  less,  after  the  fifteen  days,  than  they 
might  have  been  sold  for  within  that  period,  does  not  appear. 
The  plaintiff  had  the  entire  possession  and  control  of  the  goods 
during  all  this  time.  The  defendant  neither  converted  them 
to  his  own  use  nor  sought  to  do  so.  There  has  been  no  loss 
of  this  kind  to  the  plaintiff,  and  there  is  no  ground,  that  I  am 
aware  of,  upon  which  interest  can  be  charged  upon  the  defend- 
ant in  such  a  case.  I  think  no  case  can  be  found  to  sanction 
it,  and  that  it  is  unjust  in  principle.  The  charge  was  there- 
fore erroneous  on  both  grounds,  and  there  must  be  a  new  trial, 
with  costs  to  abide  the  event. 

[MoNBOB  Geit^bal  Tebx,  December  5,  1859.    T.  R,  Strong^  Welles  and 
Johnionf  Jtxstices.] 


Magee  vs.  Badges  &  Pomer. 

Under  the  jact  of  April  1, 1864,  authorizing  the  Biii&lo,  Coming  and  New 
York  Bail  Bead  Company  to  receive  aabecriptioDS  for  preferred  stock  and 
to  issue  such  stock  to  subscribers  therefor,  and  requiring  such  subscribers 
to  pay  the  par  value  of  such  shares  as  they  are  authorised  to  take, "  in  such 
manner  as  the  board  of  directors  should  direct  at  the  time  of  subscribing,*' 
the  directors  bad  the  power  to  take  from  a  subscriber  his  promissory  nota 
payable  in  a  year,  in  payment  of  his  subscription  for  preferred  stock. 

A  note  thus  given  in  payment  of  a  subscription  for  preferred  stock,  is  valid  in 
the  hands  of  the  company,  or  of  a  third  person  to  whom  it  is  regularly 
transferred,  in  part  payment  of  a  demand  due  him  from  the  company. 

A  second  note,  given  by  such  subscriber,  in  settlement  of  aa  action  brought 
to  recover  the  amount  due  upon  the  original  note,  is  also  valid ;  it  having  a 
good  consideration,  to  the  amount  due  upon  the  first. 

A  party  giving  a  note,  under  such  circutustances,  would  not  be  permitted  ta 
set  up  as  a  defense  to  it,  the  invalidity  of  the  fiftt  note ;  imless  be  eoald 
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show  that  he  was  in  some  way  deOeiyed  and  deft-anded  in  the  settlement. 
Per  JoHVBON,  J. 

If  the  maker  is  defrauded)  and  he  seeks  to  repudiate  the  second  note  on  that 
ground,  he  must  restore  the  old  note,  given  up  on  the  settlement,  and  place 
the  holder  in  the  same  situation  in  i«1iicb  he  stood  at  the  time  of  the  set- 
tieroent. 

Where,  in  an  action  on  a  promissory  note,  the  jadge  charged  the  jury  that  if 
the  plaintiff  took  the  note  with  notice  of  facts  constituting  a  defense  thereto, 
it  would  be  toid  in  his  hands ;  and  further,  that  if  he  had  knowledge  of 
fiicts  or  circumstances  which  should  hare  prompted  further  inquiry  that 
might  hare  led  to  a  knowledge  of  the  &cts,  the  note  would,  for  that  cause, 
aJao,  he  Toid ;  ffM  that  the  latter  clause  of  the  charge  went  beyond  the 
settled  rule  of  law,  in  regard  to  the  yalidity  of  negotiable  paper  in  the 
hands  of  a  holder  for  a  Valuable  consideration* 

Where  there  is  but  one  exception  to  the  rei\isal  of  the  jtidge  to  charge  as  re- 
quested, the  party  excepting  must,  in  order  to  sustain  the  exception,  show 
that  every  proposition  embraced  in  the  request  to  charge  is  tenable. 

If  either  proposition  is  erroneous,  the  exception  falls,  although  a  portion  of 
them  wore  sound  in  point  of  law. 

MOTION  for  a  new  trial,  on  a  oase  and  exceptions.  The 
complaint  was  upon  a  promissory  note,  made  on  the  28th 
of  January,  1857,  by  the  defendant  Badger,  whereby,  for  value 
received,  he  promised  to  pay,  six  months  after  the  date  thereof, 
$350,  with  use^  to  the  order  of  Hiram  Potter,  at  the  Steuben 
County  Bank;  and  the  plaintiff  alleged  that  the  defend- 
ant Potter  duly  indorsed  the  said  note,  and  the  same  was  duly 
transferred  and  delivered  to  the  plaintiff.  That  when  the 
said  note  became  due  it  was  duly  presented  for  payment  at 
the  Steuben  County  Bank,  and  payment  thereof  was  duly  de- 
manded, but  the  same  was  not  paid,  whereof  due  notice  was 
given  to  the  defendant  Hiram  Potter.  And  the  plaintiff 
averred  that  he  was  still  the  owner  and  holder  of  the  said  note^ 
and  that  the  defendants  were  indebted  to  him  upon  the  same 
in  the  sum  of  $350  besides  interest,  for  which  sum,  with  inter- 
est, &C.  the  plaintiff  demanded  judgment 

The  defendants  by  their  answer  admitted  the  making  of  the 
note  by  the  defendant  Badger,  and  the  indorsement  thereof  by 
the  defendent  Potter,  as  stated  in  the  complaint  They  also 
rUdmitted  that  it  was  duly  presented  for  payment  when  due,  and 
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that  the  some  was  not  paid,  and  that  due  notice  thereof  was 
given  to  the  defendant  Potter  as  stated  in  the  complaint,  and 
that  the  plaintiff  was  the  owner  and  holder  of  said  note.  For 
a  further  answer  to  the  complaint,  the  defendants  alleged, 
that  on  or  about  July,  1854,  the  defendant  Harvey  P.  Badger 
was  the  owner  of  nine  shares  of  the  capital  stock  of  the  Buffalo, 
Coming  and  New  York  Eail  Road  Company,  a  rail  road  cor- 
poration duly  chartered  by  the  lews  of  this  state.  That  by 
an  act  of  the  l^islature,  passed  April  1st,  1864,  the  directors 
of  the  said  corporation  were  authorized  to  increase  the  capital 
stoci  of  the  company  by  the  addition  of  not  exceeding  4666 
shares,  of  the  par  value  of  #100  each ;  and  for  the  purpose  of 
carrying  into  effect  the  provisions  of  the  said  act,  the  directors 
were  authorized  to  issue  the  said  4666  shares  of  new  stock  in 
the  company,  and  that  such  new  stock  should  be  called,  and 
should  by  the  provisions  of  the  said  act  in  fact  be,  preferred 
stock.  And  it  was  further  provided  in  and  by  the  said  act^ 
that  the  holders  of  the  then  present  stock  might  subscribe  for 
the  new  stock,  in  the  proportion  of  one  share  for  every  three 
shares  of  old  stock  held  by  them,  they  paying  the  par  value  of 
$100  for  such  new  stock,  and  on  delivering  up  their  certifi* 
cates  of  old  stock,  (the  directors  having  first  complied  with  the 
requirements  contained  in  the  sixth  section  of  the  said  act,) 
they  should  receive  in  lieu  of  every  three  shares  of  old  stock 
and  share  of  new  stock  a  certificate  of  four  shares. of  preferred 
stock ;  provided  that  an  amount  not  exceeding  one  half  of 
such  new  stock  so  taken  by  such  stockholder  should  be 
required  to  be  paid  in  by  him  within  three  months,  and  the 
remaining  half  should  be  paid  within  six  months  after  the 
Itcceptance  of  the  said  act  by  the  stockholders,  as  provided  for 
in  the  6th  section  of  the  said  act.  It  was  further  provided  in 
and  by  the  6th  section  of  the  said  act,  that  the  directors  should 
not  issue  any  of  the  new  stock  until  the  provisions  of  the  act 
should  be  accepted  by  a  vote  representing  at  least  two  thirds 
of  the  stockholders  of  the  company,  at  a  stockholders'  meet- 
ing specially  convened  for  that  purpose ;  as  by  reference  to  the 


MONBOE— DECEMBEB,  1869.  249 

Magee  r.  Badger. 

eaid  act  entitled  *^  An  act  to  increase  the  capital  stock  of  the 
Bii£Gdo,  Corning  and  New  York  Bail  Boad  Company/'  passed 
April  1,  1854)  will  mo^e  fully  and  at  large  appear.  And  the 
defendants  farther  alleged,  that  at  a  stockholders*  meeting 
specially  convened  for  that  purpose,  held  in  pursuance  of  the 

6th  section  of  the  said  act,  on  or  ahout  the day  of , 

1854,  the  provisions  of  the  said  act  were  duly  accepted  by  a 
vote  representing  at  least  two  thirds  of  all  the  stock  of  said 
company.  And  that  the  said  Buffalo,  Coming  and  New  York 
Bail  Boad  Company,  at  the  time  of  the  passage  of  the  said 
act,  and  at  the  time  of  the  acceptance  of  the  provisions  of  the 
act  by  the  stockholders  of  the  company,  and  at  the  time  of 
giving  the  note  hereinafter  mentioned,  had  not  constructed 
that  portion  of  their  road  between  BufiGEdo  and  Batavia,  and 
that  the  completion  thereof  was  essential  to  the  prosperity  of 
the  remaining  portions  of  said  road,  and  was  of  great  im- 
portance to,  and  would  greatly  enhance  the  value  of,  the 
stock  of  said  road.  That  after  the  passage  of  the  said  act 
and  after  the  acceptance  thereof  as  aforesaid,  one  Frederick 
Davis,  jun.  who  was  the  secretary  and  agent  of  the  company, 
and  the  plaintiff  who  was  the  president  of  the  company, 
on  or  about  the  month  of  July,  1854,  in  order  to  induce 
the  defendant  Badger  to  change  his  nine  shares  of  stock  in  the 
said  company  into  preferred  stock,  falsely  and  fraudulently 
represented  to  him  that  the  directors  of  the  company  were  go- 
ing on  immediately  to  complete  their  road  from  Batavia  to 
Buffalo,  and  that  such  completion  would  greatly  enhance  the 
yalue  of  the  stock  of  said  company,  and  that  he,  the  said  Da- 
vis, was  authorized  by  the  company  to  take  the  note  of  the 
said  defendant,  at  one  year  from  the  date  thereof,  and  change 
his  stock  to  the  new  preferred  stock  of  the  company.  That 
all  the  money  raised  by  preferred  stock  was  to  be,  and  by  the 
company  should  be,  applied  to  the  completion  of  the  said  road 
to  BufEsdo.  That  the  defendant  Badger,  relying  upon  such 
false  and  fraudulent  representations,  gave  to  Davis,  as  such 
secretary  and  agent  of  the  company,  his  note  for  $300,  payable 
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in  one  year  from  the  date  thereof^  for  the  shares  of  the  new 
stock  provided  for  under  and  by  virtue  of  the  said  act.  That 
all  the  representations  so  made  by  Davis  and  the  plaintiff 
were  false  and  fraudulent^  and  known  by  them  to  be  so,  at  the 
time  the  same  were  made.  And  that  the  defendant  Badger, 
at  the  time  the  said  note  became  due,  refused  to  pay  the  same. 
That  at  that  time  the  defendant  Badger  was  the  holder  and 
owner  of  87  shares  of  the  stock  of  said  company,  78  of  which 
had  not  been  preferred.  That  on  or  about  the  28th  day  of 
January,  1867,  the  said  Frederick  Davis,  jun.,  he  still  being 
the  secretary  and  agent  of  the  said  company,  fraudulently 
pretending  that  he  was  authorized  by  the  company  and  by  law 
to  make  the  whole  of  Badger's  stock  preferred  under  the  said 
act,  undertook  and  agreed  with  the  said  defendant  that  if  he 
would  give  his  note  for  $350  in  the  place  of  the  said  note  here- 
inbefore mentioned,  payable  in  six  months  from  date,  indorsed 
by  the  defendant  Hiram  Potter,  the  said  company  would  pre- 
fer the  whole  of  the  stock  of  the  defendant  Badger,  and  issue 
to  him  in  lieu  of  87  shares  of  stock,  90  shares  of  the  new  pre- 
ferred stock.  That  thereupon  the  defendant,  relying  upon  the 
truth  of  such  pretense,  gave  to  the  said  Davis  his  note  for 
$350,  payable  six  months  from  the  date  thereof,  and  the  de- 
fendant Potter  indorsed  the  same,  and  the  defendant  Badger,  at 
the  same  time,  surrendered  to  Davis  his  certificates  for  his  87 
shares  of  old  stock  and  received  from  the  said  Davis,  acting 
as  and  for  the  said  company,  90  shares  of  the  new  preferred 
stock  of  the  said  company*  Whereas  in  truth  and  in  fact  the 
said  Davis  was  not  authorized  by  the  company,  nor  by  the 
law,  nor  was  the  said  company  authorized  by  law,  to  issue  to 
the  defendant  Badger  the  said  90  shares  of  preferred  stock,  all 
which  Davis  well  knew  at  the  time  of  taking  said  note  and  of 
issuing  said  new  stock  to  the  defendant  Badger ;  and  the  said 
90  shares  are,  and  were,  therefore  entirely  valueless,  in  the 
hands  of  the  defendant  Badger.  That  the  said  note  last  men- 
tioned is  the  same  note  mentioned  and  referred  to  in  the  com- 
plaint in  this  action.    And  the  defendants  further  aveired^  on 
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infbnnation  and  belief,  that  the  plaintiff  in  this  action  mm 
not  a  bona  fide  holder  of  the  said  note,  and  that  he  did  not 
receive  the  same  in  the  usual  conrse  of  trade  and  for  value, 
and  that  he  received  the  same  with  a  knowledge  of  all  the 
facts  connected  with  the  making  thereof,  or  under  such  cir- 
cumstances as  in  law  would  charge  him  with  such  knowledge. 
The  action  was  tried  at  the  Steuben  county  circuit,  in  Oo- 
tober^  1858.  The  making  of  the  note  being  admitted  by  the 
pleadings  was  read  in  evidence,  and  there  appeared  to  be  due 
thereon  $392.66.  H.  P.  Badger ,  one  of  the  defendants,  was 
sworn  as  a  witness  for  the  defendants,  and  testified  as  fol- 
lows :  "  I  am  the  maker  of  the  note  in  question.  In  July, 
1854, 1  attended  a  meeting  of  the  stockholders  of  the  Buf- 
&lo,  Coming  and  New  York  B.  B.  Oo.  at  Leroy»  I  was  a 
stockholder,  and  the  meeting  was  with  a  view  to  consult  in 
r^atd  to  preferring  the  stock  under  the  law  of  April  1st, 
1854  I  gave  my  note  for  $300,  payable  in  one  year.  It  is 
destroyed.  It  was  taken  up  and  destroyed  when  the  note 
now  in  suit  was  given.  The  note  was  payable  to  Davis  as 
the  secretary  of  the  company,  and  as  the  property  of  the 
company.  I  think  it  was  dated  28th  July,  1854.  Mr.  Ma- 
gee was  present  at  the  meeting  when  I  gave  the  note»  I  had 
a  conversation  with  him  at  the  meeting.  I  told  him  that  a 
gentleman  who  was  sitting  by  me  by  the  name  of  Bixby 
would  prefer  ins  stock  if  I  would  prefer  mine^  I  had  87 
shares  of  the  old  stock,  at  $100  per  share.  I  told  Mi^ee 
that  I  was  not  able  to  prefer  my  stock,  and  had  not  thought 
of  doing  so.  He  wanted  I  should  do  so  and  get  Bixby  to 
prefer  his.  I  told  Magee  if  the  company  would  give  me  a 
year's  time,  I  might  prefer  a  portion  of  it.  He  said  they 
would  take  the  note  for  a  year,  and  wanted  me  to  get  Bixby 
to  prefer  his.  He  directed  Mr.  Davis  to  draw  a  note  for  $300, 
payable  in  a  year,  and  I  signed  it.  The  note  was  to  prefer  nine 
shares  of  my  stock.  I  never  received  my  certificate  from  the 
company,  preferring  the  nine  shares  for  which  that  note  was 
given ;  but  understood  it  was  put  to  my  credit  on  the  com- 
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pany's  books.  I  never  received  from  the  company  any  pre- 
ferred stock  unta  the  giving  of  the  present  note.  The  note 
was  made  payable  to  Davis  as  secretary  of  the  company,  and 
handed  over  ito  him  as  the  property  of  the  company.  It  was 
not  paid  at  maturity.  It  was  sued  by  Mr.  Davis  soon  after 
it  became  due.  John  Ostrander  was  his  attorney.  I  put 
in  a  defense.  The  action  on  the  note  being  at  issue  in 
the  supreme  court,  it  was  referred  by  an  order  of  the  court 
to  Washingtoiv  Barnes  as  sole  referee.  It  was  noticed  for 
hearing.  Before  the  hearing,  a  meeting  of  the  stockholders 
of  the  company  was  held  at  Avon,  in  December,  1856.  At 
that  meeting  I  saw  Mr.  Davis,  and  we  talked  about  settling 
the  suit.  After  it  had  been  stated  at  the  meeting  that  the 
preferred  stock  would  be  worth  five  per  cent  more  than  the 
old  stock,  I  proposed  to  settle  if  he  would  prefer  my  whole 
stock.  Davis  told  me  he  could  not  do  it.  Davis  said  he 
thought  it  would  be  illegal  to  prefer  my  whole  stock,  but  said 
he  would  think  of  it  and  talk  with  Mr.  Ostrander  and  let  me 
know.  Some  time  after  that  Mr.  Ostrander  called  on  me,  and- 
said  Mr.  Davis  had  concluded  to  do  as  we  had  talked ;  there- 
upon Mr.  Ostrander  and  myself  settled  the  suit.  The  agree- 
ment was,  that  I  should  surrender  up  my  certificate  for  the 
87  shares. of  the  old  stock  and  give  my  note,  indorsed  by 
Hiram  Potter,  and  was  to  receive  90  shares  of  the  preferred 
stock,  the  suit  to  be  discontinued  and  my  old  note  given  up. 
I  gave  Mr.  Ostrander  the  note  now  in  suit,  and  my  certificates 
for  the  87  shares  of  the  old  stock,  for  which  he  was  to  return 
me  the  90  shares  of  preferred  stock  and  my  old  note,  and  dis- 
continue the  suit.  A  few  days  after  this,  I  received  from  Mr. 
Davis  a  certificate  of  preferred  stock."  The  defendants' 
counsel  insisted  that  the  note  being  void  in  its  inception,  the 
onus  of  showing  that  the  plaintiff  received  it  in  good  faith, 
in  the  usual  course  of  trade  and  for  value,  was  upon  the 
plaintiff,  and  that  unless  this  was  shown,  the  plaintiff  was 
not  entitled  to  recover.  The  court  ruled  otherwise,  and  the 
defendants'  counsel  excepted.    F.  Davie^  the  secretary  of  the 
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oompany,  was  examined  by  defendants,  and  testified:  ^'The 
note  in  suit  was  taken  by  me  individually,  and  not  as  secre-' 
tary  of  the  company.  I  negotiated  this  note  to  Mr.  Magee 
[the  plaintiff]  about  three  months  after  it  was  given.  I  had 
borrowed  of  Magee  previous  to  that  time  about  $400,  for 
which  he  held  my  note,  and  as  collateral  my  draft  on  and  ac- 
cepted by  the  treasurer  of  the  company,  for  $500  due  me  on 
my  salary  as  secretary.  When  I  let  Magee  have  this  note,  he 
indorsed  the  amount  of  it  on  the  note  he  held  against  me, 
and  gave  me  up  the  draft  he  held  as  collateral.  The  draft 
has  since  been  paid  to  me.  I  did  not  tell  Magee  any  thing 
about  the  note ;  only  asked  him  if  it  was  good.  When  the 
first  n  .te  was  given  by  Badger,  I  did  not  issue  to  him  any 
preferred  stock,  but  I  gave  him  a  certificate  that  when  the 
note  was  paid  he  would  be  entitled  to  12  shares  of  preferred 
stock.  I  did  this  as  secretary  of  the  company.  The  old 
note  was  the  property  of  the  company.  I  took  the  first  note 
on  my  salary  by  the  consent  of  Mr.  Miller,  president,  and  it 
was  charged  to  me  in  my  account  on  the  books  of  the  com- 
pany. I  cannot  say  it  was  by  the  act  or  directions  of  the  di- 
rectors. I  took  it,  as  we  took  our  pay  in  other  things,  by  the 
assent  of  the  president.  I  had  sued  the  old  note,  and  the 
suit  was  settled,  and  this  note  was  taken  for  the  old  note  with 
interest  and  part  of  the  costs  of  that  suit.  I  think  I  paid 
part  of  the  costs  myself.  The  conditional  certificate  was  re- 
tamed  by  Badger  when  the  new  note  was  given.  I  never  re- 
ceived any  thing  for  the  certificate  of  90  shares  of  preferred 
stock  but  the  note  in  suit.  The. stock  was  issued  after  a 
receiver  for  the  road  was  appointed.  Mr.  Miller,  the  president 
of  the  company,  was  appointed  the  receiver.  The  road  was 
insolvent.  I  was  secretary  of  the  company  as  long  as  it  ez- 
isted*  The  first  note  was  not  in  the  hands  of  Mr.  Magee,  or 
the  bank.  It  was  never  out  of  my  possession.  I  took  it 
with  the  knowledge  of  the  president  of  the  road.  The  suit 
on  that  note  was  settled  before  the  scrip  for  90  shares  was 
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iflsaed.''  Much  other  testimony  was  given  by  the  defendants, 
to  substantiate  the  defense  set  up  in  the  answer. 

The  testimony  being  closed,  the  defendants'  counsel  in* 
sisted  as  a  matter  of  law,  and  requested  the  court  to  chaige 
the  jury,  that  the  plaintiff  was  not  entitled  to  recover,  beeauto, 

Ist.  The  note  was  void,  the  company  having  no  right  under 
the  law  of  1854  to  take  a  note  at  all  for  the  preferred  stock. 

2d.  The  company  had  no  right  or  authority  to  take  a  note 
payable  in  a  year,  for  the  preferred  stock. 

3d.  The  company  never,  as  a  matter  of  fact,  issued  any  pre- 
ferred stock  to  the  defendant  Badger,  for  the  note  first  given. 

4th.  The  plaintiff  was  privy  to  the  giving  of  the  first  note, 
and  advised  and  consented  to  it,  he  being  a  director  of  the 
company  at  the  time. 

5th.  The  defendant  Badger  refused  to  pay  the  first  note^ 
and  the  plaintiff  knew  it.  He  was  sued,  and  defended,  and  the 
plaintiff  knew  it.  The  note  now  in  suit  was  given  in  settle- 
ment for,  and  grew  out  of,  the  first  note,  and  the  plaintiff  knew 
it,  for  he  advised  the  settlement  and  the  taking  of  the  new  nota 

6th.  The  plaintiff  was  therefore  put  upon  inquiry,  and  was 
in  law  chargeable  with  knowledge  of  the  true  consideration  of 
the  present  note. 

7th.  The  present  note  is  void,  as  being  given  in  firaud  of  the 
stockholders  and  contrary  to  the  provisions  of  the  statute  of 
1854.  It  was  given  in  pursuance  of  a  corrupt  agreement 
embraciug  a  fraudulent  issue  of  preferred  stock,  and  is  there- 
fore void. 

8th.  That  the  plaintiff  beiug  a  director  and  officer  of  the 
company  was  chargeable  with  knowledge  of  it^  secretary's  act  in 
issuing  its  stock  to  Badger,  and  the  circumstances  under  which 
it  was  issued,  and  the  consideration  upon  which  it  was  issued. 

9th.  That  the  plaintiff  was  not,  therefore,  a  bona  fide  holder 
of  the  note. 

The  court  declined  to  charge  the  jury  as  requested,  and  the 
defendants'  counsel  excepted.  The  court  did  charge  the  juiy 
as  follows :    That  the  first  note  was  a  valid  note.    That  the 
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company  was  authorized  by  law  to  take  notes  for  preferred 
stock,  payable  in  a  year  or  any  longer  time.  To  tbis  tbe  de- 
fendants' counsel  excepted.  The  court  further  charged  the 
jury  that  the  second  note,  the  one  now  in  suit,  was  void  as 
between  the  parties  to  it ;  that  the  evidence  showed  that  the 
plaintiff  received  the  last  mentioned  note  before  its  maturity, 
and  parted  with  value  sufficient  at  the  time,  so  far  as  that  was 
concerned,  to  constitute  him  a  bona  fide  holder  for  value.  He 
relinquished  the  collateral  security  he  held  for  his  debt  against 
Davis,  and  indorsed  the  amount  of  this  note  upon  his  note 
against  Davis.  To  this  the  defendants'  counsel  excepted. 
The  court  further  charged  the  jury  that  if  the  plaintiff  had, 
at  the*  time  he  purchased  and  received  the  note  in  question  of 
Davis,  actual  knowledge  or  notice  of  the  facts  which  rendered 
it  Toid  in  the  hands  of  Davis,  it  was  void  in  the  hands  of  the 
plaintiff,  and  the  defendants  were  entitled  to  a  verdict.  The 
oourt  further  charged  the  jury  that  if  the  plaintiff  had  notice 
or  knowledge  of  facts  or  circumstances,  such  as  ought  reason- 
ably to  have  excited  the  suspicions  of  a  prudent  man  and  led 
him  to  make  further  inquiries  which  would  have  disclosed  the 
illegality  of  the  note,  he  was  chargeable  with  the  notice  of 
such  illegality  and  could  not  recover ;  that  the  illegality  of 
the  note  upon  which  the  plaintiff  claimed  to  recover,  consisted 
in  the  contract  to  issue,  and  the  actual  issuing,  of  the  $9000 
of  preferred  stock.  These  were  the  only  facts  proved  which 
injuriously  affected  the  validity  of  the  note.  To  this  the  de- 
fendants' counsel  excepted.  The  court  then  submitted  it  to 
the  jury  to  find  from  the  evidence  whether  the  plaintiff  re- 
ceived the  note  in  question  with  notice  or  knowledge  of  such 
few^ts ;  whether,  if  he  had  not  such  notice  or  knowledge,  he  had 
notice  or  knowledge  of  facts  or  circumstances  which  should  have 
prompted  further  inquiry,  and  which  would  have  led  to  a 
knowledge  of  the  illegality  of  the  note.  In  either  case  the  de- 
fendants were  entitled  to  a  verdict  in  their  favor.  The  plain- 
tiff knew  that  the  first  note  had  been  given,  and  that  Badger 
had  been  sued  on  it,  and  that  the  action  had  been  depending 
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some  time,  and  was  referred  to  a  referee.  He  advised  a  set- 
tlement, by  giving  time  and  getting  additional  security.  The 
action  was  settled  and  the  present  note  taken.  It  is  not  shown 
here  that  any  legal  defense  existed  to  the  first  note.  To  this 
last  the  defendants'  counsel  excepted.  If  any  such  defense 
were  shown  on  the  trial  to  have  existed,  the  plaintiff  would 
have  been  chai^eable  with  notice  of  it.  But  no  such  evidence 
had  been  given,  and  the  question  in  this  connection  was, 
whether  there  was  any  fact  or  -  circumstance  brought  to  the 
knowledge  of  the  plaintiff  to  lead  him  to  suspect  the  existence 
of  the  unlawful  transaction  between  Davis  and  his  attorney 
Ostrander,  and  Badger.  That  the  plaintiff  denied  as  a  witness 
that  he  had  any  knowledge  of  it  until  the  answer  in  this  ac- 
tion was  served.  The  jury  rendered  a  verdict  in  favor  of  the 
plaintiff  for  $392.66. 

Hammond  &  FerriSj  for  the  defendants.  I.  The  BuflEalo, 
Coming  and  New  York  Bail  Bead  Company  had  no  power 
under  the  apt  of  1854  to  receive  notes  payable  in  a  year,  for 
preferred  stock.  We  insist  that  the  meaning  and  intent  of 
the  proviso  of  section  two  is,  that  '^an  amount  not  exceeding 
one  half  of  the  amount  of  such  new  stock,  shall  be  required 
to  be  paid  within  three  montha"'  We  say  this  because,  1.  It 
is  clearly  the  intenion  of  the  law  that  some  portion  of  "  the 
amount "  shall  be  required  to  be  paid  within  three  months. 
2.  It  is  equally  clear  that  the  l^islature  intended  to  confer 
on  the  company  the  power  to  give  a  credit  of  three  months 
for  one  half,  and  six  months  for  the  other  half  of  ^^  the  amount," 
and  that  this  pou?er  did  not,  in  the  view  of  the  £ramers  of  the 
law  of  1854,  exist  before. 

II.  However  bungling  the  language  of  the  proviso  may  be, 
it  is  evident  that  the  legislature  understood  the  provision  to 
be  permissive— an  enabling  clause  rather  than  one  limiting  the 
powers  of  the  company — that  is  to  say,  the  proviso  was  in- 
tended to  permit  the  company  to  accept  of  subscriptions  pay- 
able one  half  in  three  and  one  half  in  six  months.  (1.)  Else  why 
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declare  that  some  amoant  not  exceeding  one  half  of  t|ie  new 
stock,  ^^  shall  be  required  to  be  paid  by  him  within  six 
months  ?"  (2.)  Else  again,  why  declare  that ''  the  other  half 
may  J>e  required  to  be  paid  within  six  months/' 

III.  If  snch  is  not  the  tme  meaning  of  the  act,  then  the 
sabscriptions  are  without  limitation  as  to  time  of  payment, 
excepting  only  that  they  shall  not  be  payable  in  less  than 
three  and  six  months,  and  may  be  payable  in  one,  five,  ten, 
twenty,  pr  a  hundred  years  hence. 

IV.  For  these  reasons  we  say  that  the  first  note  was  taken 
without  authority,  and  was  therefore  void. 

Y.  The  company  had  no  power  to  take  a  subscriber's  pote 
in  pajrment  of  his  subscription  to  the  preferred  stock,  at  all. 
(1.)  There  is  no  such  power  contained  in,  or  conferred  by,  the 
charter  of  the  company.  (2.)  It  can  take  no  such  power  by 
implication,  for  such  power  is  not  necessary  to  the  carrying 
out  or  perfecting  any  express  grant.  (3.)  The  subscriptions 
are  to  be  cash  subscriptions.  This  is  evidenced  by  the  mani- 
fest object  and  purpose  of  the  law  of  1854,  which  was  to  ena- 
ble the  company  to  increase  its  capital  stock,  in  order  to 
complete  their  road  and  pay  off  their  debt,  and  by  the  fact 
that  no  other  kind  of  subscription  would  accomplish  the  ob- 
ject. And  for  the  further  reason  that  any  other  than  cash 
subscriptions,  by  giving  preference  to  the  new  stock,  would 
operate  as  a  fraud  upon  the  original  stockholders. 

YI.  The  first  note  being  void,  and  the  plaintiff  having 
knowledge  of  the  facts  which  made  it  so,  and  being  himself  a 
participator  in  them,  the  charge  of  the  judge  that  ^^  such 
note  was  a  valid  note,''  and  that  it  "  was  not  shown  that  any 
legal  defense  existed  to  the  first  note,"  was  erroneous.  The 
judge  held  and  decided  on  the  trial  that  if  the  first  note  had 
been  invalid,  the  plaintiff  would  not  have  been  entitled  to 
recover. 

YII.  The  second  note  was  void..  This  was  conceded  by 
the  judge,  so  far  as^  the  parties  to  it  were  concerned.  We 
insist  that  it  was  void  in  the  hands  of  the  plaintiff,  because, 
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(1.)  He  was  a  director  in  the  company  at  the  time  the  note 
was  given,  and  Davis  was  an  agent  or  officer  of  the  company, 
appointed  by  the  directors,  and  acted  as  such  in  taking  the 
note.  (2.)  The  consideration  of  the  note  was  the  illegal  issue 
by  the  company,  of  which  the  plaintiff  was  a  director,  of 
$9000  of  the  preferred  stock. .  Such  issue  being  by  the  legally 
constituted  officer  of  the  company,  is  the  act  of  the  company, 
and  the  directors  are  chargeable  with  notice  of  such  issue. 
(3.)  The  transaction  in  relation  to  the  issuing  of  the  $9000 
of  preferred  stock,  for  which  this  note  was  given,  was  entered 
on  the  books  of  the  company,  by  the  secretary  Davis,  and  the 
books  were  open  to  the  inspection  of  the  directors,  It  was 
the  duty  of  the  directors  to  examine  them,  and  the  law 
charges  them  with  notice  of  their  contents,  (4.)  The  fraud, 
in  issuing  (he  $9000  of  preferred  stock,  and  taking  the  note, 
was  the  act  of  the  agent  of  the  directors  of  the  company,  of 
whom  the  plaintiff  was  one.  The  power  of  perpetrating  the 
fraud,  and  the  means  of  effectuating  it,  were  placed  in  the 
hands  of  such  agent  by  the  directors,  of  whom  the  plaintiff 
was  one,  and  under  no  circumstances  can  he  be  permitted  to 
reap  the  benefits  of  the  fraud.  (5.)  The  plaintiff,  in  view  of 
these  facts,  is  chargeable  with  notice  of  the  transaction  out  of 
which  this  note  originated,  and  therefore,  whether  the  first 
note  was  void  or  not,  the  second  ope  cannot  be  enforced  by 
the  plaintiff. 

VIII.  The  judge  erred  in  refusing  to  charge  the  jury  as 
requested  by  the  defendants'  counsel, 

IX.  The  charge  of  the  judge  is  erroneous,  in  the  several 
portions  thereof  to  which  the  exceptions  are  taken. 

X.  The  plaintiff  was,  at  least,  so  far  apprised  of  the  facts 
in  relation  to  the  second  note,  as  to  put  him  upon  inquiry  as 
to  its  legality.  Because  he  knew,  (1.)  That  the  defendant 
Badger  refused  to  pay  the  first  note.  (2.)  That  Badger  was 
sued  on  that  note,  and  defended  that  suit.  (3.)  That  the 
note  now  in  suit  grew  out  of  the  settlement  of  the  action  on 
the«first  note,  for  he  advised  the  settlement  and  the  taking  of 
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a  new  note.  These  facts,  about  which  there  is  no  dispute, 
are  sufficient  to  put  him  on  inquiry  as  to  hofo  that  action  was 
settled,  and  how  and  on  what  consideration  the  present  note 
was  given.  And  he  is,  therefore,  chargeable  in  law  with 
knowledge  of  the  true  consideration  of  the  note.  In  addi- 
tion to  all  this,  are  the  further  facts  before  referred  to,  that 
Davis  was  the  agent  and  secretary  of  the  company,  and  the 
plainti£F  was  a  director.  That  the  first  note  was  given  to  the 
company  for  preferred  stock,  with  the  knowledge  and  under 
the  advice  and  direction  of  the  plaintiff. 

XI.  This  transaction  throws  a  little  light  upon  a  great 
mystery  that  has  hung  over  and  dishonored  the  history  of 
rail  road  corporations  of  this  country,  viz.  that  directors  and 
officers  of  these  companies  invariably  grow  rich,  while  those 
who  furnish  the  means  to  buUd  the  roads  grow  poor,  and  the 
stock  disappears  into  the  oblivion  that  reigns  below  the  finan- 
cial cipher.  Magee,  the  director,  is  paid ;  Davis,  the  secre- 
tary, is  paid ;  the  stockholders  are  plundered  of  $9000,  and 
Potter  plundered  of  the  amount  of  the  note  on  which  his 
name  appears  as  surety.  This  wrong  ought  not  to  be  sanc- 
tioned by  the  courts. 

B.  B.  Van  Valkmhurgh,  for  the  plaintiff.  I.  The  defend- 
ants' exception  at  folio  46,  (in  respect  to  the  onus  of  showing 
that  the  plaintiff  received  the  note  in  good  fidth,  &c.)  was  not 
well  taken.  It  is  only  in  case  the  possession  of  a  note  is  ob- 
tained by  fi^ud,  or  it  is  fraudulently  put  into  circulation,  that 
the  rule  insisted  on  by  the  defendants  applies.  In  this  case 
the  defendants  put  the  note  in  circulation  voluntarily  and 
with  full  knowledge  of  all  the  facts  which  they  set  up  as  a 
defense. 

IL  But  conceding  the  exception  to  be  well  taken,  the  de- 
fendants afterwards  supplied  the  proof  themselves ;  see  evi- 
dence of  Davis  and  Magee  called  out  by  the  defendants.  This 
was  a  waiver  of  the  exception.  (  VdUett  v.  Parker,  6  Wend. 
615,  621.    Jackson  v.  TvUle^  7  Cotoen,  364,  and  note  a.) 
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III.  It  is. a  rule  well  settled  that  when  the  court  is  request- 
ed to  charge  a  jury  on  several  connected  propositions,  and  an 
exception  is  taken  to  a  refusal  so  to  charge,  it  must  fall,  unless 
each  proposition  is  sustained.  It  is  but  a  single  question. 
(Haggart  v.  Moryan,  1  Selden,  422.  Jone^  v.  Osgood,  2  icL 
233.  Van  Kirk  v.  WUds,  11  Barb.  520.)  The  defendants' 
1st  and  2d  propositions  are  each  of  them  erroneous.  (See 
point  4)  The  4th  and  5th  and  6th  propositions  assumed 
facts,  none  of  which  were  warranted  by  the  evidence.  The 
most  the  defendants  ooa}d  ask  was  that  the  court  should  sub- 
mit the  evidence  as  to  the  assumed  facts  to  the  jury.  The 
court  did  charge  the  jury  as  asked  in  the  7th  proposition,  so 
&r  as  it  was  legal  to  do  so.  The  8th  proposition  is  unfound- 
ed, as  a  legal  position,  and  particularly  so  after  the  road,  &a 
had  passed  to  a  receiver,  and  directors  .had  ceased  to  meet 
The  whole  of  these  connected  propositions,  taken  together, 
amount  to  asking  the  court  to  charge  that  the  note  sued  on 
vi'as  void ;  that  the  plaintiff  knew  it  was  void  and  he  was  not 
therefore  a  bona  fide  holder  of  it,  nor  entitled  to  recover;  or 
in  other  words,  ordering  a  verdict  for  the  defendants. 

lY.  The  court  was  correct  in  charging  that  the  rail  road 
company  was  authorized  by  law  to  take  notes  for  preferred 
stock,  payable  in  a  year,  or  any  longer  time.  The  act  of  1854 
provides  that  the  holders  of  the  present  stock  of  said  company 
may  subscribe  for  the  new  stock  in  the  proportion  of  one  share 
for  every  three  of  old  held  by  them,  they  paying  the  par  value 
of  $100  for  such  new  stock,  '^  in  such  manner  as  the  board  of 
directors  of  said  company  shall  direct,  at  the  time  of  subscrib- 
ing,'' and  the  directors  were  bound  to  give  old  stockholders 
three  months'  time  for  one  half,  and  six  months'  time  for  the 
other  half  of  the  new  stock  they  should  subscribe  for.  (Seas. 
Laws  of  1854,  ch.  146,  p.  334,  §  2.)  Badger  was  owner  of 
87  shares  of  old  stock,  and  subscribed  for  new  stock  to  prefec 
a  portion  of  his  old  stock.  The  7th  section  of  the  act  pro- 
vides only  for  the  sale  of  the  preferred  stock  to  others,  not 
stockholders,  after  the  1st  day  of  July.    There  is  no  Unodt  in 
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the  act  88  to  the  time  when  old  Btockholden  may  Bubscrihe 
for  the  preferred  stock.  It  gives  them  the  preference  until 
the  Ist  of  Julj)  bat  does  not  prevent  them  from  taking  it  after 
that  time.  This  same  question  was  decided  hy  Judge  Strong, 
in  Magee  v.  Brooks,  where  a  bond  and  mortgage  were  taken 
for  preferred  stock. 

y .  The  court  was  correct  in  charging  the  jury  that  the  evi- 
dence showed  that  the  plaintiff  received  the  note  before  its 
maturity  and  parted  with  value  at  the  time  sufficient  to  con- 
stitute him  a  bona  fide  holder  for  value.  The  evidence  refer- 
red to  is  in  fols.  47, 48,  and  there  is  no  conflict  or  doubt  about 
it.  {BatiJt  qf  Salina  v.  Babcook,  21  Wend.  499.  Bank  of 
Sandusky  v.  Scoville,  24  id.  116.  Mohawk  Bank  v.  Corey, 
1  Hill,  613.  Boyd  v.  Cummings,  17  N.  Y.  Bep.  101.  Story 
on  Bias,  §  192,  w.  3 ;  §  193,  n.  1.) 

YI.  The  court  was  correct  in  charging  that  the  ill^ality  of 
the  note  in  suit  was  the  issuing  of  the  $9000  of  preferred 
stock.  If  the  plaintiff  ^s  4th  point  is  correct,  then  the  court 
was  right. 

VII.  The  court  charged  the  jury  that  the  note  was  void  as 
between  the  parties  to  it ;  that  if  the  plaintiff  had  actual 
knowledge  of  the  facts  making  it  void  when  he  took  it,  it  was 
void  in  his  hands ;  that  if  the  plaintiff  had  knowledge  of  facts 
or  circumstances  to  raise  suspicion,  &c.,  he  could  not  recover, 
and  submitted  the  proof  upon  those  subjects  to  the  jury  in 
strong  language,  for  the  defendants.  The  defendants  got,  in 
these  various  charges,  all  and  more  than  they  were  entitled  to 
in  instructions  to  the  jury.  The  true  rule  now  is,  that  to  drfeat 
the  title  of  a  holder  of  n^otiable  paper  for  value,  he  must  be 
actually  guilty  of  bad  faith  in  acquiring  such  title.  (HaU  v. 
Wilson,  16  Barb.  648,  680.) 

By  the  Court,  Johnson,  J.  The  objection  of  the  defend- 
ants to  the  validity  of  the  first  note  is  two  fold :  1.  That 
the  company  had  no  power  to  take  a  note  at  all,  upon  a  sub- 
scription for  preferred  stock ;  and,  2.  That  if  they  could  take 
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a  note,  they  had  no  right  to  take  one  payable  in  one  year 
from  the  time  of  such  subscription.  The  act  of  April  1, 
1854,  {Sess,  Laws  of  1854,  ch.  146,)  authorises  the  company 
to  receive  suhscriptionB  for  preferred  stock,  and  to  issue  such 
stock  to  subscribers  for  the  same*  The  subscribers  were  r^ 
quired  to  pay  the  par  value  of  such  shares  as  they  were  au- 
thorized to  take^  "  in  such  manner  as  the  board  of  directors 
of  such  company  should  direct,  at  the  time  of  subscribing." 
The  defendant  Badger  subscribed  for  the  number  of  shares  he 
was  entitled  to  aa  a  stockholder,  and  gave  the  note  on  such 
subscription^  at  the  time.  No  note  was  necessary.  The  sub- 
scription was  binding,  and  would  have  enabled  the  company 
to  collect  the  amount  subscribed,  without  any  note.  But  the 
board  of  directors  were  to  direct  the  manner  in  which  the 
amount  should  be  paid  at  the  time  of  the  subscription,  and 
the  promise  was  reduced  to  the  form  of  a  note.  I  see  no 
error  in  this,  or  any  want  of  power  on  the  part  of  the  com- 
pany. They  were  authorized  to  take  the  subscriber's  promise, 
and  the  form  in  which  it  was  made  cannot  be  material ;  nor 
do  I  see  any  difficulty  in  their  giving  the  subscriber  a  year's 
credit,  if  they  saw  proper  to  do  so,  at  the  time  the  subscrip- 
tion was  made.  The  act  cleifrly  contemplates  giving  credit  to 
the  subscribers.  It  did  not  require  subscriptions  to  be  paid 
in  cash  at  the  time  they  were  made.  There  is  nothing  in  the 
terms  or  spirit  of  the  act  which  limited  the  board  of  directors 
to  any  specific  number  of  days,  or  months,  in  the  term  of 
credit  they  might  give.  I  think,  therefore,  the  judge  was 
clearly  right  in  holding  that  the  first  note  was  a  valid  note, 
in  the  hands  of  the  company^  it  having  ,been  given  upon  an 
authorized  and  valid  subscription  to  the  preferred  stock.  Be- 
ing valid  in  the  hands  of  the  company,  it  was  equally  so  in 
the  hands  of  Davis,  to  whom  it  was  regularly  transferred,  in 
part  payment  of  a  demand  due,  him  from  the  company.  The 
defendants  make  no  point,  that  the  first  note  was  not  regu- 
larly transferred  to  Davis,  so  as  to  make  him  the  lawful 
owner  and  holder.    That  note  having  been  a  valid  note,  it  is 
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difficnlt  to  066  why  the  not6  in  question,  which  was  given  in 
settlement  of  the  action  brought  to  recover  the  amonnt  dne 
upon  it,  is  not  also  a  valid  note.  It  certainly  had  a  good 
consideration,  to  the  amount  due  upon  that  note.  There 
was,  as  we  have  seen,  no  valid  defense  to  that  note.  And 
even  if  there  had  been  such  defense,  it  was  competent  for  the 
defendant  to  waive  it,  and  settle  the  controversy  by  giving  a 
new  note,  which  would  be  valid,  as  given  in  settlement  of  a 
disputed  claim,  and  for  the  purpose  of  avoiding  litigation.  A 
party  giving  a  note  under  such  circumstances,  would  not  be 
p^mitted  to  set  up  as  a  defense  to  it  the  invalidity  of  the 
prior  note,  unless  he  could  show  that  he  was  in  some  way 
deceived  and  defrauded  in  the  settlement.  This  is  allt^ed  here. 
But  from  the  evidence  upon  the  trial  it  seems  to  me  very 
doubtful,  to  say  the  least,  whether  Badger  was  deceived  or 
defrauded  in  the  least,  by  the  issue  to  him,  by  Davis,  as  sec- 
retary of  the  company,  of  a  greater  amount  of  preferred  stock 
than  he  was  entitled  to,  or  could  claim  upon  his  subscription. 
If  he  knew  he  had  no  right  to  it,  and  that  Davis  had  no  au- 
thority to  issue  it,  and  that  it  would  be  entirely  worthless 
even  if  Davis  had  such  power,  how  can  he  now  claim  that  he 
has  been  deceived  or  defirauded  in  the  transaction  ?  But  if 
defrauded,  and  he  shotdd  seek  to  repudiate  the  note  in  ques- 
tion on  that  ground,  he  must  restore  the  old  note  given  up  on 
the  settlement,  and  place  the  other  party  in  the  same  situa- 
tion in  which  he  stood  at  the  time  of  the  settlement.  Many 
other  considerations  might  be  si^gested,  pertinent  to  the  de- 
fense here  insisted  upon,  but  it  is  unnecessary  to  pursue  the 
subject,  as  the  judge  charged  the  jury  that  this  note  was  void 
in  the  hands  of  Davis,  as  against  both  maker  and  indorser. 
Of  course  the  defendants  cannot  complain  of  this,  and  the 
plaintiff  is  not  here  with  any  exceptions.  Assuming,  there- 
fore, for  the  purposes  of  this  motion,  that  the  note  in  ques- 
tion was  voidable  in  the  hands  of  Davis,  on  the  ground  of 
the  fraud  in  the  issue  of  the  preferred  stock,  had  the  plaintiff 
a  good  title,  and  cou]4  th^  defendants  interpose  their  defense, 
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ito  the  note  in  his  hands  ?  He  was  certainly  a  holder  for  a 
valuable  consideration,  and  took  the  note  before  maturity. 
The  judge  so  charged,  and  the  exception  to  this  part  of  the 
charge  is  not  well  taken.  The  question  whether  the  plaintiff 
had  notice  of  the  facts  constituting  the  defense  at  the  time 
he  took  the  note,  was  a  question  of  fact,  to  be  submitted  to 
the  jury  as  it  was.  And  certainly  the  defendants  have  no 
reason  to  complain  of  the  manner  in  which  this  question  was 
aubmitted.  The  charge  was  far  more  favorable  to  them  than 
they  had  a  right  to  require.  The  judge  not  only  charged, 
that  if  the  plaintiff  took  the  note  with  notice  of  the  facts, 
it  would  be  void  in  his  hands;  but  he  went  farther  and 
charged,  in  substance,  that  if  he  had  knowledge  of  facts  or 
circumstances  which  should  have  prompted  further  inquiry 
that  might  have  led  to  a  knowledge  of  the  facts,  the  note 
would  for  that  cause  also  be  void.  This  latter  branch  of  the 
charge  went  beyond  the  settled  rule  of  law,  in  regard  to  the 
validity  of  n^tiable  paper  in  the  hands  of  a  holder  for  a 
valuable  consideration.  {HaU  v.  Wilson^  16  Barb>  548,  and 
oases  there  cited.)  None  of  the  exceptions  to  the  chai^ 
are  well  taken.  There  is  but  a  single  exception  to  the 
refusal  to  chai^  as  requested ;  and  in  order  to  snstain 
that,  the  defendants'  counsel  must  show  that  every  proposi-* 
tion  submitted  is  tenable.  They  were  all,  as  appears  by  the 
case — ^nine  in  numbei>-H»ubmitted  at  the  same  time,  with  a 
single  request  to  charge  in  favor  of  all.  The  court  refused, 
and  the  defendants'  counsel  excepted.  If  either  proposition 
was  erroneous  the  esfception  falls,  although  a  portion  of  them 
were  sound  in  point  of  law.  (Haggart  v.  Morgan,  1  SeUL 
422.  Jones  v.  Osgood,  2  id,  233.)  It  has  been  shown  above, 
that  several  of  these  propositions  were  unsound ;  and  indeed 
I  doubt  whether  either  of  them  can  be  upheld,  upon  the  facta 
appearing  on  the  trial    A  new  trial  must  therefore  be  denied* 

[MoMBOB  Gbnbbal  TbbKj  December  6, 1869.    T,  R,  Sir<mg,  Wdks  aad 
Johmon,  Jiutices.] 
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Where  one  ptircbases  goods  of  another,  agreeing  to  apply  the  amount  agreed 
on  aa  the  price,  in  payment  of  a  precedent  debt,  by  giving  credit  therefor, 
the  tnuiaaction,  so  long  as  it  rests  in  mere  words,  is  Toid  by  the  statute  of 
of  frauds ;  bat  is  Talid  the  mom«nt  the  act  of  giiing  the  credit  is  perfbrmed 
by  the  buyer. 

B.  being  indebted  to  H.,  it  was  agreed  between  the  parties  that  H.  should 
take  certain  property  of  B.,  which  was  pointed  out  and  the  price  of  which 
was  agreed  on,  and  credit  B.  the  sum  specified  as  the  price,  upon  his  books. 
This  WIS  dooe  by  H.  as  soon  as  he  got  home,  where  his  books  were  kept, 
which  waa  during  the  same  day  and  within  a  rery  short  time  after  the  mak- 
ing of  the  agreement.  HM  that  this  was  to  be  regarded  as  a  payment 
made  at  the  time  of  the  agreement,  within  the  meaning  of  the  statute  of 
frauds ;  and  was  a  complete  e^tecution  and  performance  of  the  contract,  on 
the  part  of  H.,  and  a  payment  of  B.*i  debt,  to  the  extent  of  the  price 
agreed  on. 

The  moment  payment  is  made,  in  pursuance  of  such  an  agreement,  the  trans- 
action is  taken  out  of  the  statute  of  frauds,  the  par^  is  bound  by  his  bar- 
gain, and  he  cannot  afterwards  rescind  it,  or  treat  it  as  a  nullity. 

fllS  action  was  brotight  to  recover  the  posBeaaion  of  a  bay 
mare  and  colt,  and  damages  for  the  detention  thereof. 
The  defendant,  by  his  answer,  admitted  the  detention  of  the 
property,  and  claimed  the  right  to  detain  it,  as  the  owner 
thereof.  That  he  became  such  owner  by  virtue  of  a  sale  and 
delivery  of  the  same,  theretofore  made  by  one  Milton  Black* 
mer  to  him ;  and  that  said  Blackmer,  at  the  time  of  such  sale 
and  delivery,  watf  the  true  and  lawful  owner  of  the  property, 
and  that  such  use  and  detention  was  by  virtue  of  the  defend- 
ant's ownership ;  and  that  the  plaintiff,  by  l^al  process,  on 
or  about  the  4th  day  of  September  aforesaid,  took  said  prop- 
erty from  the  possession  of  the  defendant,  and  yet  kept  pos- 
session of  the  same.  On  the  trial,  the  value  of  the  property 
was  proved  to  be  $175.  The  material  facts,  bearing  upon  the 
principal  question  examined  by  the  court  on  this  motion,  were 
detailed  by  the  defendant,  who  was  examined  as  a  witness. 
He  testified  that  in  July,  1857,  he  was,  and  for  some  time 
previous  had  been,  a  merchant,  in  Mumford;  that  at  that 
time  Blackmer  owed  him  $216  or  $226.   <'I  went  to  Black- 
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mer's  place,  and  wanted  him  to  pay  me.  He  said  it  was  jnst 
before  harvest,  and  hej^ould  not.  I  told  him  I  was  going  to 
the  west,  and  wanted  to  fit  it  np  before  1  went ;  wanted  an 
indorsed  note,  or  a  chattel  mortage.  He  declined  giving  a  chat- 
tel mortgage  because  it  would  have  to  go  on  file,  and  would 
hurt  his  credit.  He  said  he  would  sell  any  thing  on  the  farm ; 
then  talked  about  different  property ;  spoke  of  the  black  colt ; 
he  did  not  want  to  sell  it,  but  he  would  sell  me  the  bay  mare 
he  got  of  Augustus  Harmon,  and  the  colt  He  wanted  $200 ; 
I  wanted  to  give  $150.  We  finally  agreed  upon  $175  for  the 
mare  and  colt.  He  then  wanted  to  know  whether  I  would 
honor  a  few  orders  to  his  men,  if  he  paid  the  balance  prompt- 
ly. I  told  him  I  would  give  him  credit  on  my  books,  when  I 
got  home,  for  $175.  He  said  that  would  be  right.  I  then 
told  him  my  grass  was  not  a  good  crop  on  the  meadows,  and 
asked  him  what  1ft  would  ^;ake  to  let  the  mare  and  colt  run 
in  the  lot  till  the  Ist  or  15th  of  September.  I  went  down  and 
examined  the  property,  and  then  went  home  and  made  the  entry 
in  book,  giving  him  credit  for  the  $175 ;  made  the  entry  on  the 
same  day  of  the  purchase ;  it  is  the  original  entry.  He  wanted 
to  know  whether  I  was  going  to  put  it  on  the  notes  or  book ;  I 
told  him  it  would  be  on  the  book ;  told  him  if  he  wanted  to 
settle  he  could  strike  out  the  balance  on  the  books  and  put 
the  balance  on  the  notes  I  held  against  him.  He  said  that 
would  be  right.  He  pointed  out  the  mare  and  colt  in  the  lot. 
I  knew  them  before  I  went  away,  on  the  8th  or  10th  of  August" 
It  was  proved  that  on  or  about  the  16th  of  August,  1857, 
the  defendant  sent  a  couple  of  men  who  took  aw&y  the  mare 
and  colt,  while  the  same  were  in  the  possession  of  the  plain- 
tiff. The  defendant  afterwards  admitted  that  he  had  taken 
away  the  animals,  and  claimed  that  they  belonged  to  him.  The 
plaintiff  claimed  the  property  by  virtue  of  a  purchase  thereof 
from  Blackmer,  made  in  August,  1857.  The  jury  rendered  a 
verdict  in  favor  of  the  plaintiff,  and  assessed  th^  value  of  the 
properly  at  $175 ;  and  from  the  judgment  entered  thereon  the 
defendant  appealed. 
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D,  (7»  Hydey  for  the  appellant 
A.  J.  WiOcifiy  for  the  plaintiff. 

By  the  Couriy  Johnson,  J.  The  principBl  question  in  this 
case  arises  upon  the  charge  of  the  judge  to  the  jury,  that  the 
contract  for  the  sale  of  the  animals  in  question,  between  the 
defendant  and  Blackmer,  was  void  by  the  statute  of  frauds. 

Assuming,  as  we  must,  for  the  purpose  of  examining  this 
question,  that  the  version  of  the  transaction  given  by  the  defend* 
ant  in  his  testimony  is  the  true  one,  I  think  the  learned  judge 
was  mistaken  in  his  view  of  the  law  applicable  to  the  case. 
According  to  this  statement,  the  price  was  agreed  upon  and 
the  property  pointed  out.  Blackmer  (the  owner)  was  indebted 
to  the  defendant,  and  it  was  agreed  between  them  that  the 
defendant  should  take  the  animals  and  credit  Blackmer  the 
price  agreed  upon,  upon  his  books,  which  the  defendant  did 
as  soon  as  he  got  home,  where  his  books  were  kept.  His  resi* 
dence  was  about  one  mile  from  Blackmer's,  and  the  credit  was 
entered  the  same  day,  and  within  a  very  short  time  after  the 
agreement.  This  was  clearly,  I  think,  a  payment  of  Black- 
mer's  debt,  to  the  extent  of  the  price  agreed  upon  and  credited. 
It  was  a  complete  execution  and  performance  of  the  contract 
on  the  part  of  the  defendant.  The  contract  was  by  parol,  and 
was  not  binding  until  the  price  agreed  upon  was  paid.  The 
statute  declares  such  a  contract  void,  unless  the  buyer  shall 
accept  and  receive  the  goods,  or  some  part  thereof,  or  shall  at 
the  time  pay  some  part  of  the  purchase  money.  Here  the 
agreement  and  credit  were  obviously  all  one  transaction.  The 
time  was  continued  until  the  credit  was  given,  as  the  parties 
evidently  contemplated  that  the  defendant  was  to  go  to  where 
his  books  were  kept^  before  entering  the  credit.  It  must  there- 
fore be  r^arded  as  a  pajmaent  made  at  the  time,  within  the 
meaning  of  the  statute.  But,  were  it  otherwise  in  this  respect, 
the  moment  payment  is  made,  in  pursuance  of  the  agreement, 
the  transaction  is  taken  out  of  the  statute,  even  if  it  was  within 
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it  before.  It  may  be  true  that  as  long  as  the  agreement  rested  in 
mere  words,  Blackmer  might  have  put  an  end  to  it  by  rescis- 
sion, or  giving  the  defendant  notice  that  he  would  not  be  bound 
or  perform  on  his  part.  But  having  waited  until  the  act  of 
giving  the  credit  agreed  upon  was  performed,  he  was  bound 
by  the  bargain,  and  could  not  thereafter  treat  it  as  a  nullity. 
The  cases  of  Artcker  v.  Z^h,  (3  HUly  200 ;)  Clark  v.  Tucker, 
(2  Sandf.  8.  0.  Sep.  157;)  Ely  v.  Ormehy,  (12  Barb.  570;) 
and  Walker  v.  Huasey,  (16  Meea.  dc  Weh.  301,)  hold  that 
where  goods  are  purchased,  to  be  applied  in  payment  of  a  pre- 
cedent debt,  by  indorsement  or  credit,  the  payment  is  not 
made,  within  the  contemplation  of  the  statute  of  frauds,  until 
the  indorsement  is  actually  made,  or  the  credit  given,  or  the 
goods  are  receipted  in  payment.  But  these  cases  all  concede 
that  when  the  agreement  is  consummated  by  the  act  of  indorse- 
ment, or  entry  of  the  credit,  according  to  the  agreement,  the 
transaction  is  no  longer  within  the  statute.  As  long  as  such 
a  transaction  rests  in  mere  words,  it  is  void,  but  is  valid  the 
moment  the  act  of  giving  the  credit  is  performed  by  the 
buyer. 

The  judgment  must  therefore  be  reversed,  and  a  new  trial 
ordered,  with  costs  to  abide  the  event. 

[MosBos  GsvBRAL  TSBM,  December  6,  1869.    jT.  R.  Strong,  WdU$  asA 
Johnson^  Justices.] 


Thomas  vb.  Eelbey  and  others. 

On  the  16th  of  February,  1857,  G.  made  and  delivered  to  King  a  bond  and 
mortgage  to  secure  him  for  all  sams  of  money  he  might  become  liable  to 
pay  by  reason  of  indorsements  he  might  make  for  C,  to  an  amotmt  not  ex- 
ceeding 110,000.  The  mortgage  was  not  recorded  mitil  Sept  2, 1867.  On 
the  26th  of  July,  1867,  0.  made  his  note  for  $2000,  payable  two  months 
from  date,  to  the  order  of,  and  indorsed  by  Eelsey,  which  was  afterwards 
indorsed  by  King,  for  the  accommodation  of  C.  On  the  22d  of  Angnst, 
1867,  C.  made  another  note  for  |2000|  at  sixty  days,  payable  to  the  oidsr 
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of  S.,  which  was  indorsed  by  Eelsey,  and  afterwards  by  King,  for  the 
accommodation  of  G.  Judgment  was  recovered  upon  both  these  notes,  and 
collected  of  King.  On  the  10th  of  August,  1867,  King  made  his  own  note, 
for  $2000,  procured  it  to  be  discounted,  and  loaned  the  money  to  C,  and  on 
the  10th  of  August  C.  gave  his  note,  indorsed  by  Kelsey,  to  King,  for  this 
12000,  payable  in  two  months.  On  this  note  Kelsey  was  not  charged  as 
indorser.  On  the  24th  of  September,  1857,  a  judgment  by  confession,  in 
favor  of  King,  against  C,  for  $6000,  to  secure  the  payment  of  the  said  three 
notes  of  July  25th,  and  August  10th  and  22d,  was  docketed  and  filed.  An 
execution  was  issued  upon  this  Judgment,  on  which  $2847.52  was  collected, 
which  was  paid  over  to  King,  on  account  of  the  $2000  which  he  had  raised 
by  the  discounting  of  his  own  note,  and  loaned  to  C.  on  the  10th  of  August, 
1857.  This  money  was  so  applied  in  pursuance  of  parol  directions  given  to 
the  attorney,  by  C,  at  the  time  of  issuing  the  execution. 

SMj  1.  That  the  directions  given  by  C.  in  respect  to  the  application  of  the 
moneys  collected  upon  the  execuUon,  were  in  strict  accordance  with  the 
rules,  both  of  law  and  equity.  And  that,  independent  of  any  direction  or 
agreement,  the  law  would  apply  that  money  first  to  the  payment  and  satis- 
faction of  C.*s  debt  to  King,  for  the  money  loaned ;  that  being  a  fixed  lia- 
bility, at  the  date  of  the  judgment,  while  the  liability  created  by  the  indorM- 
menta  was  only  contingent ;  and  the  latter  claims  being  secured  by  the 
mortgage,  while  the  former  was  not. 

2.  That  the  referee  erred,  in  first  applying  the  $2847.52,  collected  on  the  exe- 
cution, to  the  satisfaction  of  King's  liability  on  the  indorsed  notes.  That 
he  should  have  first  satisfied  the  debt  for  money  loaned  to  C.  on  the  10th 
of  Angoat,  1857,  and  applied  the  balance  to  the  liability  of  King  on  the 
indorsements. 

$.  That  the  mortgage  In  question  had  priority,  as  a  lien  and  claim,  over  the 
judgments  entered  by  confession,  in  favor  of  King. 

A  mortgage,  being  a  valid  instrument,  as  between  the  mortgagor  and  mort- 
gagee, a  subsequent  judgment  creditor  has  nothing  to  say,  in  respect  to  its 
being  recorded  or  otherwise.  The  recording  act  relates  to  subsequent  pur- 
chasers in  good  fidth  and  for  a  valuable  consideration,  and  not  to  judgment 
creditors. 

A  subsequent  Judgment  will  hot  be  preferred  over  a  prior  unregistered  mort- 
gage giTon  to  secnre  ftature  advances  or  liabilities ;  unless  there  has  been  a 
fraudulent  intent,  on  the  part  of  the  mortgagee,  in  withholding  his  mortgage 
from  the  record. 

The  mere  ftctof  retaining  a  mortgage  six  or  seven  months,  without  having  ft 
recorded,  will  not  operate  as  a  fraud  upon  subsequent  creditors  of  the  mort- 
gagee, by  the  mortgagor,  so  as  to  postpone  the  mortgage  to  their  judgments. 

THIS  wag  an  appeal,  by  both  parties,  from  a  judgment  en- 
tered upon  the  report  of  a  referee.    The  following  facts 
were  {band  by  the  referee :  That  Eli  Chamberlain,  on  the  16th 
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of  February,  1857,  made  and  delivered  to  Nelson  King  a 
bond  and  mortgage  upon  lands  in  Monroe  oonnty,  conditioned 
'^  to  pay  all  sums  of  money  that  King  might  become  liable  to 
payy  by  reason  of  any  indorsements  he  might  make  at  any 
time  ofterwardSy  of  the  promissory  notes  of  said  Chamberlainj 
or  any  renewal  or  renewals  thereof;  such  indorsevnents  not 
to  eooceed  in  the  aggregate  the  sum  of  $10,000."  This  mort- 
gage was  assigned  to  the  plaintiff,  by  King,  on  the  2lBt  of 
January,  1858.  That  King,  on  the  25th  of  July,  1857,  in- 
dorsed Chamberlain's  notes,  payable  to  the  order  of  John  I. 
Kelsey,  and  indorsed  by  him,  for  $2000,  at  two  months,  upon 
which  note  judgment  was  obtained  by  the  holder  against  the 
indorsers,  and  paid  by  King  in  April,  1858.  That  on  the 
18th  of  May,  1857,  Cyrus  W.  Palmer  made  his  note  for 
$2000,  at  two  montlis,  payable  to  the  order  of  Chamberlain ; 
which  note  was  indorsed  by  Chamberlain  and  by  John  I.  Kel- 
sey, at  the  request  and  for  the  accommodation  of  Chamber- 
lain. That  on  the  12th  of  August,  1857,  the  Manu&ctureni' 
Bank  recovered  a  judgment  against  the  maker  and  indorsers 
for  $2036.72,  damages  and  costs.  This  judgment  waa  paid 
by  Kelsey,  except  $10  thereof,  to  the  Manufficturers'  Bank, 
and  on  the  9th  of  November,  1857,  the  bank  assigned  the 
judgment  to  Kelsey.  On  the  23d  of  the  same  month,  Kelsey 
was,  by  order  of  the  supreme  court,  subrogated  to  all  the  rights 
of  the  plaintiff  in  the  action.  On  the  23d  of  March,  1858,  he 
assigned  the  judgment  to  GrilBKn  &  Smith,  who  engaged  to 
apply  what  was  collected  thereon  in  a  particular  manner.  On 
the  22d  of  August,  1857,  Chamberlain  made  his  note  for 
$3000,  at  two  months,  payable  to  Kelsey's  order.  King  in- 
dorsed this  note  after  Kelsey.  Judgment  was  recovered  against 
the  indorsers,  on  this  note,  and  was  paid  by  King  in  April, 
1858.  On  the  2d  of  September,  1857,  King  recorded  his 
mortgage  in  the  clerk's  office  of  Monroe  county.  Kelsey  had 
no  notice  of  the  existence  of  the  mortgage,  until  afber  the  re- 
covery of  the  judgment  in  favor  of  the  Manufacturers'  Bank 
against  him  and  others,  on  the  note  of  the  18th  of  May^  1857. 
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On  the  10th  of  AnguBt,  1857,  King  made  his  note  for  $2000, 
due  in  two  montha,  at  the  Bochester  City  Bank,  and  loaned 
the  prooeeds  to  Ohamberlain.  On  the  24th  of  Beptemher, 
1857,  Cbamherlain  confessed  a  judgment  to  King,  which  was 
docketed  and  filed  in  the  clerk's  office  of  Monroe  connty  the 
same  day.  This  judgment  was  given  to  secure  King  the  three 
notes  above  mentioned,  of  July  25th,  and  10th  and  22d  of 
August.  Chamberlain  directed,  by  parol,  the  attorney  to  issue 
an  execution  thereon,  and  out  of  the  money  collected  thereon 
to  first  pay  the  $2000  which  King  had  let  him  have ;  which 
directions  were  communicated  to  King.  Execution  was  issued 
on  that  judgment,  and  the  sum  of  $2847.52  was  collected 
thereon,  and  the  amount  was  paid  to  King  on  the  1st  of  De- 
cember, 1857.  The  referee  also  found  that  King  kept  the 
mortgage  unrecorded,  without  any  fraudulent  intent ;  to  which 
finding  of  fact  the  defendants  excepted.  The  plaintiff  did  not 
except  to  any  finding  of  fact,  but  did  except  to  the  decision 
of  the  referee,  excluding  parol  evidence  tending  to  show  the 
parol  directions  given  by  Chamberlain  as  to  the  application 
of  the  money  to  be  collected  on  the  execution  to  be  issued  on 
said  last  judgment  The  referee  decided  that  the  money  col- 
lected upon  the  execution  in  King's  favor,  $2847.52,  should 
h&  applied  upon  the  notes  in  the  order  in  which  they  became 
due ;  to  which  decision  the  plaintiff  excepted.  The  referee 
held  that  the  mortgage,  although  not  recorded  until  the  2d 
of  September,  1857,  was  a  lien  for  the  note*  indorsed  by  King, 
of  the  25th  of  July,  and  the  22d  of  August,  prior  to  the 
Judgment  in  favor  of  the  Manufacturers'  Bank,  of  the  12th 
of  August,  1857;  to  which  decision  the  defendants  excepted. 

W.  F.  Cogwea,  for  the  plaintiff. 

Origin  &  Smith,  for  the  defendant  Kelsey. 

JSartato  d  Olmsted,  for  the  defendant  Lampson. 
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By  the  Court j  Johnson,  J.  I  think  the  referee  erred  in 
the  application  of  the  money  collected  by  the  execution  issued 
upon  the  judgment  confessed.  It  was  not  a  judgment  col- 
lectable by  installments,  like  that  in  the  case  of  Mains  y, 
Saight,  (14  Barb.  76,)  but  was  all  collectible  immediately; 
and  independent  of  any  other  fact,  the  amount  oollected, 
whenever  received,  would  apply  equally  in  extinguishment  of 
each  and  every  part  of  the  debt,  fixed  and  established,  abso- 
lutely, by  the  confession  and  the  entry  of  judgment  thereoa 
But  as  the  judgment  was  obviously  given  by  way  of  indem- 
nity or  security  for  several  debts  and  liabilities,  and  the  lights 
of  other  creditors  have  intervened,  it  becomes  important  to 
determine  how  the  portion  of  the  judgment  collected  should 
in  equity  and  justice  be  applied. 

It  was  given,  as  will  be  seen  upon  the  face  of  the  confes- 
sion, for  two  notes  upon  which  King  was  indorser  for  Cham-, 
berlain,  and  for  a  debt  which  Chamberlain  owed  King  for 
money  raised  and  paid  to  him  upon  King's  note.  This  last 
mentioned  transaction  was,  in  substance  and  legal  effect, 
money  lent,  from  King  to  Chamberlain,  and  was  an  actual 
debt,  due  from  the  latter  to  the  former,  and  not  a  mere  liar 
bility,  absolute  or  contingent  It  was  an  absolute  debt  when 
the  judgment  was  confessed.  I'he  others  were,  at  that  time, 
mere  contingent  liabilities,  which  might  or  might  not  become 
fixed.  King's  liability,  however,  as  the  referee  has  found, 
became  fixed,  when  the  notes  fell  due.  But  even  then  Cham- 
berlain was  not  his  debtor,  independent  of  the  judgment ; 
nor  did  any  right  of  action  accrue  to  King  by  reason  of  his 
liability,  against  Chamberlain,  until  he  paid  the  notes.  This, 
as  appears  by  the  report  of  the  referee,  was  not  done  until 
judgments  were  obtained  upon  the  notes  and  executions 
issued.  It  appears  by  the  evidence  that  an  execution  was 
satisfied  by  King  on  the  23d  of  January,  1858,  and  the  other 
some  time  in  May  following.  Judgment  upon  one  of  the 
notes  was  recovered  against  the  maker  and  indorsers,  includ- 
ing King^  on  the  1st  of  December,  1857|  and  upon  the  other 
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on  the  lOtii  of  March^  1858.  It  was  admitted  upon  the 
trial  that  the  money  collected  by  virtue  of  the  execution 
issued  on  the  judgment  confessed  by  Chamberlain  to  King, 
and  which  was  issued  on  the  same  day  the  judgment  was 
confessed  and  entered,  September  25,  1657,  amounting  to 
$2847.52,  was  received  by  the  attorney  from  the  sheriff  of 
Erie  county,  to  whom  execution  had  been  issued,  and  paid 
oyer  to  King  on  the  Ist  of  December,  1857.  This  was  the 
same  day  the  first  judgment  was  recovered  against  him,  upon 
one  of  the  indorsed  notes,  and  over  three  months  before  the 
recovery  against  him  upon  the  other  note,  and  long  before 
either  judgment  was  paid  and  satisfied.  When  this  amount, 
collected  on  King's  execution  against  Chamberlain,  was  paid 
over,  the  note  of  the  latter,  taten  as  security  for  the  money 
loaned,  had  become  due,  and  this  was  the  only  debt,  in  fact, 
the  latter  then  owed  the  former.  The  others  rested  in  liability 
merely,  and  had  those  judgments  been  collected  from  either 
of  the  other  parties,  King  could  never  have  enforced  the  resi- 
due of  his  judgment  against  Chamberlain.  The  mere  state- 
ment of  the  legal  position  of  the  parties,  in  respect  to  these 
claims,  shows,  I  think,  beyond  any  doubt,  where  the  $2847.52 
should  be  first  applied.  The  law,  I  think,  independent  of 
any  direction  or  agreement,  would  apply  it,  first  to  the  pay- 
ment and  satisfaction  of  Chamberlain's  debt  to  King.  It 
would  not  compel  King  to  apply  it  in  payment  and  satisfac- 
tion of  a  liability  which  was  not  yet  a  debt  due  from  Cham- 
berlain to  him,  and  which  might  never,  in  point  of  fact,  be- 
come one,  leaving  his  own  debt,  which  was  otherwise  whoUy 
unsecured,  altogether  unpaid.  (Niagara  Bank  v.  Roosevelt^ 
9  Cowen,  409,  412.  Baker  y.  Siackpole,  Id.  420,  436.)  If 
the  law  would  not  so  apply  it,  equity  manifestly  would.  As 
l)etween  them  it  was  the  first  debt  due.  And  if  the  lent  note 
was  to  be  considered  a  liability  merely,  it  was  a  fixed  liability 
at  the  date  of  the  judgment,  while  the  liability  created  by 
the  indorsements  was  then  only  contingent.  In  every  re- 
spect, therefore,  it  was  the  superior  claim,  as  between  the 
Vol,  XXX.  18 
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parties  to  the  judgment.  The  other  claims  were  secured  by 
the  mortgage.  This  was  not,  and  I  think  that  had  King  even 
paid  the  indorsed  notes  before  this  sum  came  to  his  hands, 
equity  would  apply  it  to  the  satisfaction  of  this  unsecured 
debt  And,  for  the  simple  reason  that  the  other  demands 
were  secured  by  the  mortgage,  and  without  such  application, 
the  creditor  would  suffer  the  loss  of  a  part  of  his  debt  It 
scarcely  needs  authority  to  support  so  plain  and  just  a  pit>p» 
osition.  (Bucks  v.  Albert,  4  J.  J.  Marsh,  ,97.  f'idd  v. 
SoUandy  6  Cranoh,  8.  Blanton  v.  jStce,  5  Monroey  253. 
Bacon  v.  Brown,  1  Bibb,  334.    Hart  v.  Dewey,  2  Paige,  207.) 

There  are  a  class  of  cases  where,  as  between  debtor  and  cred- 
itor, several  debts  are  owing,  of  different  degrees,  and  pay- 
ments have  been  made  generally,  without  any  direction  on 
the  part  of  the  debtor  at  the  time,  or  any  specific  applica- 
tion by  the  creditor,  in  which  it  has  been  held  that  the 
law  would  apply  the  payments  thus  made,  to  the  satisfaction 
of  those  debts  which  would  most  benefit  the  debtor.  This 
proceeds  upon  the  presumed  intention  of  the  debtor  to  do 
what  was  most  beneficial  to  himself,  and  to  first  discharge 
those  debts  for  which  he  had  procured  a  surety  to  become 
bound,  or  which  he  had  secured  by  a  pledge  or  mortgage,  or 
the  like.  But  those  cases  have  no  application  here.  There 
is  nothing  in  this  case  to  show  that  the  debtor  would  be  any 
more  benefited  by  one  application  than  the  other.  But  be* 
side  this,  such  rule  has  never,  I  think,  been  applied  when  such 
an  application  of  the  payment  would  deprive  the  creditor  of 
a  portion  of  his  debt.  The  law  will  never  presume  that  the 
debtor  intended  thus  to  prejudice  his  creditor,  but  will  rather 
presume  that  he  intended  so  to  apply  his  money  and  property 
as  to  discharge  all  his  obligations. 

The  directions,  therefore,  which  Chamberlain  gave,  when 
he  confessed  the  judgment,  were  in  strict  accordance  with  the 
rules,  both  of  law  and  equity,  and  the  question  whether  they 
were  admissible  in  evidence  is  wholly  immaterial.  The  referee 
erred,  therefore,  in  first  applying  this  sum  of  $2847.52  to  the 


MONBO&-DEOEMBEB,  1859.  275 

Thomas  v,  Kelsey. 

satisbction  of  King's  liability  on  the  indorsed  note.  He 
should  have  first  satisfied  the  debt  for  the  note^  or  money 
loaned,  and  applied  the  balance  to  those  liabilities. 

In  regard  to  the  appeal  taken  by  the  defendants,  I  think 
the  referee  was  clearly  right  in  holding  that  the  plaintiflf's 
mortgage  had  priority,  as  a  lien  and  claim,  over  the  defend- 
ant's judgment.  The  mortgage  being  a  valid  instrument,  as 
between  the  mortgagor  and  mortgagee,  a  subsequent  judgment 
creditor  has  nothing  to  say  in  respect  to  its  being  recorded,  or 
otherwise.  The  recording  act  relates  to  subsequent  purchasers 
in  good  faith  and  for  a  valuable  consideration,  and  not  to  judg- 
ment creditors.  That  a  mortgage  to  secure  future  advances 
is  valid,  is  well  settled.  (4  Kenfs  Com.  175.  Truscott  v. 
King,  2  8dd.  147.)  If  King,  the  mortgagee,  had  so  dealt 
with  his  mortgage  as  to  mislead  and  defraud  the  defendants 
or  their  assignors,  equity  would  doubtless  give  a  preference  to 
their  judgment  over  the  mortgage.  But  the  referee  has  found, 
firom  the  evidence,  that  the  mortgagee  was  guilty  of  no  fraud- 
ulent intent  in  withholding  his  mortgage  from  the  record  as 
he  did.  I  do  not  see,  therefore,  but  the  case  falls  within  the 
general  rule,  which  gives  an  unregistered  mortgage  preference 
over  a  subsequent  docketed  judgment.  The  judgment  only 
operates  as  a  lien  upon  the  interest  the  judgment  debtor  has, 
at  the  time,  in  the  premises.  There  is  no  case  holding  that  a 
mortgage  to  secure  future  advances,  or  the  liability  to  be  incur- 
red by  future  indorsements,  must  be  recorded,  to  protect  the 
mortgagee  against  subsequent  judgments.  And  I  do  not  see  how 
such  a  judgment  can  be  preferred,  except  upon  the  ground  of 
fraud  on  the  part  of  the  mortgagee.  {Berry  v.  Mutual  Iris. 
Co.j  2  John,  CJi.  603.)  I  am  not  prepared  to  hold  that  the  mere 
fact  of  retaining  a  mortgage  six  or  seven  months,  without  hav- 
ing it  recorded,  operates  as  a  fraud  upon  subsequent  creditors 
of  the  mortgagee,  by  the  mortgagor,  so  as  to  postpone  the 
mortgage  to  their  judgments.  The  rule  laid  down  by  Chan- 
cellor Kent,  in  his  Commentaries,  (vol.  4ypp.  175,  6,)  does  not 
sanction  any  such  doctrine.    What  is  there  said  in  regard  to 
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notice  of  the  agreement^  relates  obvioUBly  to  ivhat  appears  upon 
the  face  of  the  instrument  as  the  agreement  between  the  par- 
tieS;  and  not  to  the  recording  of  the  instrument^  under  the  re- 
cording act.  The  question  under  consideration  is,  whether 
such  a  mortgagee  can  daim^  as  against  subsequent  mortgagees 
and  judgment  creditors,  for  advances  which  the  instrument 
upon  its  face  and  by  its  terms  was  not  given  to  secure.  In 
this  respect,  therefore,  the  decision  of  the  referee  was  correct, 
and  the  judgment  should  be  affirmed.  But,  for  the  error  in 
regard  to  the  application  of  the  moneys  collected  upon  the 
execution  issued  upon  the  judgment  by  confession,  the  judg- 
ment must  be  reversed,  and  a  new  trial  granted,  with  costs 
to  abide  the  event. 

[MoKsoE  General  Tbkx,  December  5,  1869.    T.  R,  Strong,  WOUb  sod 
JohnsoHj  Justices.] 


Whitney  vs.  Slauson  and  others. 

To  sustain  an  action  in  the  nature  of  an  action  of  trover,  for  the  wrongAil 
;v7ithholdiDg  and  detention  of  goods,  after  demand,  the  plaintiff  must  show, 
affirmatively,  the  facts  requisite  to  constitute  a  conversion. 

He  must  show  a  wrongful  detention  after  the  demand.  A  mere  neglect,  on  the 
part  of  the  defendant,  to  deliver  upon  demand,  unless  the  goods  are  then  in 
his  possession,  does  not  work  a  conversion  of  the  property.  The  remedy, 
in  such  a  case,  is  by  another  action. 

The  ability  of  the  defendant,  to  comply  with  the  demand  when  made,  is  an 
essential  part  of  the  proof  on  the  part  of  the  plaintiff,  to  sustain  an  action 
for  a  wrongful  conversion. 

Goods  were  purchased  by  G.  of  the  defendants,  and  were  by  the  latter  boxed 
up  for  him,  on  the  4th  of  December,  1855.  The  defendants  undertook  to 
ship  the  goods  to  the  plaintiff,  but  failed  to  do  so,  and  there  was  no  evidence 
to  show  what  became  of  them  after  they  were  boxed  up.  Demand  was 
made,  of  the  goods,  in  October,  1856.  ffdd  that  the  law  would  not,  under 
such  circumstances,  presume  that  the  defendants  had  them  in  their  poe« 
session  at  the  time  of  the  demand. 

APPEAL  from  a  judgment  entered  upon  the  report  of  a 
referee.    The  action  was  brought  for  the  wrongful  with- 
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holding  and  detention  of  a  quantity  of  goods^  groceries,  &a 
The  referee  found  the  following  facts,  viz :  That  on  the  4th 
day  of  December,  1855,  James  D.  Crank  pnrchased  of  the  de- 
fendants, at  Bochester,  the  goods,  wares  and  merchandise  and 
groceries  mentioned  and  described  in  the  complaint,  and  di- 
rected them  to  be  packed  in  a  box  and  shipped  by  H.  Bhackle- 
ton's  boat  to  Geneseo,  the  place  of  residence  of  said  Crank ; 
that  the  said  goods  were  selected  and  picked  in  a  box  laj  the 
defendants,  but  were  not  shipped  to  the  said  Crank  by 
aaid  Shackleton's  boat,  and  were  never  received  by  Crank ; 
that  the  said  goods,  wares,  merchandise  and  groceries  became, 
and  were,  the  property  of  said  Crank.  The  referee  further 
found  that  the  defendants  were  possessed  of  the  said  goods, 
wares,  merchandise  and  groceries,  the  property  of  the  said 
James  D.  Crank ;  that  the  said  Crank,  on  the  27th  day  of 
October,  1856,  sold  and  assigned  the  said  goods,  wares,  mer- 
chandise and  groceries,  to  the  plaintiff;  that  by  such  sale 
and  assignment,  the  said  goods  and  groceries  became  the  prop- 
erty of  the  plaintiff;  that  the  plaintiff,  before  the  commence- 
ment of  this  action,  demanded  the  same  of  the  defendants ; 
that  the  defendants  n^lected  to  deliver  said  goods,  either  to 
the  said  Crank  or  the  plaintiff;  that  there  was  no  evidence  in 
the  case  to  show  what  became  of  the  goods  and  groceries,  after 
the  same  were  selected  and  boxed ;  that  at  the  time  they  were 
selected  and  boxed,  the  box  was  placed  and  left  in  the  store 
of  the  defendants.  But  it  did  not  appear  that  said  goods,  &c. 
were  not  then  in  the  possession  of  the  defendants,  and  had  not 
been  for  a  long  time  previous  to  such  assignment  The  ref- 
eree's conclusion  of  law  from  the  forgoing  facts  was,  that  the 
defendants  did  not  wrongfully  withhold,  keep  or  detain,  or 
wrongfully  convert  to  their  own  use,  the  said  goods  and  gro- 
ceries, and  that  the  defendants  were  entitled  to  a  judgment 
against  the  plaintiff  for  costs ;  to  which  decision  or  conclu* 
don  of  law  of  the  referee  the  plaintiff  excepted.  And  from 
the  judgment  entered  upon  the  referee's  report,  he  appealed. 
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Danforth  cfe  Terry ^  for  the  respondetits. 

By  the  Court  J  Johnson^  J.  This  action  is  not  in  the  na- 
ture of  a  special  action  on  the  case,  for  the  loss  of  the  goods, 
through  the  carelessness  or  negligence  of  the  defendants  as 
bailees,  bnt  is  in  th^  nature  of  an  action  of  trover  for  the 
wrongful  withholding  and  detention  of  such  goods,  upon  de- 
mand by  the  plaintiff.  To  sustain  the  latter  action,  it  is  neces- 
sary for  the  plaintiff  to  show  affirmatively  the  facts  requisite 
to  constitute  a  conversion.  He  must  show  a  wrongful  deten- 
tion after  demand.  A  mere  neglect,  on  the  part  of  the  de- 
fendant, to  deliver  upon  demand,  unless  the  goods  are  then  in 
his  possession,  does  not  work  a  conversion  of  the  property. 
The  remedy  in  such  case  is  by  another  action.  {Hawhina  v. 
Hoffman,  6  EiU,  586.  EiU  v.  Oovett,  1  Comst.  522.  HaU 
v,  Robinson,  2  id.  293.  Bowman  v.  Eaton,  24  Barh.  628.) 
The  ability  of  the  defendant  to  comply  with  the  demand  when 
made,  is  an  essential  part  of  the  proof,  on  the  part  of  the  plain- 
tiff, to  sustain  the  action  for  a  wrongAil  conversion. 

The  referee  has  found  that  the  goods  belonged  to  the  plain- 
tiff's assignor,  and  that  the  defendants  had  them  in  possession, 
and  did  not  ship  them  to  the  owner  as  they  undertook  to  do. 
He  also  finds  that  there  is  no  evidence  before  him  to  show 
what  became  of  the  goods  after  they  were  left  in  the  defend- 
ants' possession. 

It  is  contended,  on  behalf  of  the  appellant,  that  from  the 
facts  found  by  the  jeferee,  the  law  will  presume  the  goods  to 
have  been  in  the  defendants'  possession,  at  the  time  of  the 
demand  by  him.  The  referee  finds  that  the  goods  were  pur- 
chased by  Crank,  the  plaintiff's  assignor,  of  the  defendants, 
and  were  by  the  latter  boxed  for  him,  on  the  4th  of  December, 
1855.  The  goods  were  sold  and  assigned  by  Crank  to  the 
plaintiff,  on  the  27th  of  October,  1856.  The  demand  by  the 
plaintiff  appears  to  have  been  made  soon  after,  and  about  a 
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year  after  the  purchase  by  Crank,  from  the  defendants.  Under 
such  circumstances;  in  the  absence  of  all  evidence  as  to  what 
had  become  of  the  goods,  the  law,  I  think,  will  not  presume 
that  the  defendants  had  them  in  possession,  at  the  time  they 
were  demanded  in  behalf  of  the  plaintiff;  and  the  referee 
was  right,  therefore,  in  his  conclnsion  of  law,  that  the  defend- 
ants did  not  wrongftdly  detain  the  goods. 

The  assignment  to  the  plaintiff  doubtless  carried  with  it 
any  existing  right  of  action  against  the  defendants  for  a  prior 
convenion,  or  negligent  loss  of  the  property.  {McKee  v.  Jvdd, 
2  Keman,  622.     Wdldron  v.  WiUardy  17  N.  T.  Rep.  466.) 

The  plaintiff,  howeyer,  upon  the  trial,  disclaimed  any  pur- 
chase of  any  prior  right  of  action,  and  claimed  only  on  the 
ground  of  a  purchase  of  the  title  of  the  goods,  fix>m  Crank. 
Bat  upon  the  same  rules  above  adverted  to,  no  cause  of  action 
was  proved  in  favor  of  the  assignor. 

The  cause  was  therefore  disposed  of  correctly  by  the  referee, 
and  a  new  trial  must  be  denied 

Judgment  accordingly. 

[MontoB  Gbnbbaii  Tbbx,  December  5,  1869.  T.  R.  Strong,  Smith  and 
Johnson,  Justioes.] 


Gansevoort  v8.  Kennedy  &  McClagak. 

Two  partDera  cafmot  bind  a  third  by  an  agreement  for  the  dissolution  of  the 

IMirtnership,  and  the  repayment  of  the  funds  advanced  by  one  of  the  two, 

to  which  agreement  the  third  partner  is  not  a  party. 
The  &ct  that  a  promise  to  reftmd  moneys  advanced  for  the  firm,  is  made  by 

one  of  the  partners  to  another  after  the  latter  has  withdrawn  from  the  firm, 

does  not  affect  the  principle. 
Where  a  partnership  is  not  to  continue  for  any  definite  length  of  time,  either  of 

the  partners  has  a  right  to  withdraw,  and  thus  dissolve  the  partnership,  at 

any  time  he  pleases.    And  whenever  one  does  so,  his  rights  become  fixed 

bylaw. 
He  ia  liable  to  contribnte  his  share,  to  all  loeses,  and  camiot  take  out  the 
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moneys  lie  hai  put  into  the  business  nntil  after  the  account  of  profits  and 
losses  has  been  adjusted  and  settled,  and  the  debts  of  the  copartnership 
have  been  provided  for.  This  each  partner  has  the  right  to  insist  npon ; 
and  an  agreement  of  two  of  the  partners,  to  the  contrary,  will  not  bind  a 
third  who  is  not  a  party  to  the  agreement 

APPEAL  from  an  order  made  at  a  special  term,  granting  a 
new  tri^  The  action  was  brought  by  the  plaintiff  as 
assignee  of  James  B.  Dales,  to  recover  $239.34,  the  amount 
put  by  Dales  into  the  firm  of  Kennedy  &  Co.  In  January, 
1855,  the  defendants,  John  Kennedy  and  JessiQ  McClagan, 
entered  into  a  copartnership  agreement  with  James  B.  Dales, 
for  the  purpose  of  erecting  certain  machinery  for  milling  pur* 
poses  and  making  staves,  and  for  the  purpose  of  carrying  on 
the  business  of  grinding  grain  and  making  staves.  In  the 
latter  part  of  April,  1855,  Dales  left  the  partnership,  and,  at 
the  time  of  leaving,  the  plaintiff  claims  that  John  Kennedy, 
one  of  the  defendants,  told  Dales  that  he,  Kennedy,  was  will- 
ing to  pay  Dales  for  all  he  had  in  the  mill.  William  Mc- 
Clagan worked  for  the  firm  at  the  mill,  and  was  the  general 
agent  of  the  firm  in  transacting  its  business  about  the  mill, 
kept  the  books,  and  it  was  agreed  between  Kennedy,  Dales  and 
William  McClagan,  that  Dales  and  William  McClagan  should 
get  together  and  settle  the  partnership  dealings  with  Dales ; 
that  McClagan  called  on  Dales  several  times  to  settle,  but  no 
further  settlement  or  agreement  with  Dales  was  ever  had. 
The  plaintiff  proved  his  claim  for  work  done  and  money  put 
into  the  firm,  and  board  furnished  the  workmen  upon  the 
mill,  and  showed  the  assignment  of  it  to  him.  Upon  the 
foregoing  facts,  the  defendants  moved  for  a  nonsuit,  on  the 
following  grounds :  1.  That  there  was  no  evidence  to  charge 
the  defendant  Jessie  McClagan  upon  the  contract  alleged  in 
the  complaint.  2.  That  the  defendant  John  Kennedy  could 
not  bind  the  defendant  Jessie  McClagan,  without  her  express 
authority,  by  an  agreement  such  as  is  allied  in  the  com- 
plaint, or  by  such  an  agreement  as  the  evidence  tended  to 
show.    3.  Admitting  that  the  defendant  Kennedy  had  power 


MONBOE--DE0EMBEB,  1869.  281 

GanseTOort  «.  Keimedy. 

to  bind  his  co-defendant  by  the  agreement  alleged,  there  "was 
not  sufficient  evidence  to  prove  any  definite  arrangement  of 
the  partnership  acconnts  of  the  defendants  with  Dales,  nor 
any  agreement  made,  such  as  an  action  at  law  could  be  main- 
tained upon.  Upon  these  points  the  court  charged  the  jury, 
in  substance,  as  follows :  That  although  the  evidence  did  not 
show  any  agreement  on  the  part  of  the  defendant  Jessie 
McOlagan  to  pay  Dales  what  he  had  in  the  mill,  yet  if  the 
jmy  found  from  the  evidence  an  agreement  on  the  part  of 
Kennedy,  after  Dales  had  ceased  to  be  a  member,  to  pay  him 
what  he  had  put  into  the  partnership,  the  plaintiff  would  be 
entitled  to  recover  on  the  account  against  the  defendants 
jointly;  to  which  ruling  the  defendants  excepted. 

The  jury  found  a  verdict  in  favor  of  the  plaintiff  for  the 
amount  claimed  by  him.  A  motion  for  a  new  trial  was  sub- 
sequently made,  by  the  defendants,  at  a  special  term,  and 
the  same  was  granted. 

Wimer  <k  Seymour ^  for  the  appellant 

A.  M.  Binghamy  for  the  defendants. 

By  the  Gourty  Johnson,  J.  The  learned  judge  was  clearly  in 
error,  in  his  charge  to  the  jury,  and  also  in  his  ruling  on  the 
motion  for  a  nonsuit.  The  proposition  in  both  cases  is,  that 
if  the  defendant  Kennedy  promised  Dales,  the  retiring  part- 
ner, after  he  had  left  the  copartnership,  to  pay  him  what  he 
had  put  in,  it  was  binding  upon  both  defendants,  although 
one  of  them  had  no  knowledge  of  any  such  promise,  and 
never,  in  any  manner,  assented  to  it.  This  cannot  be  main- 
tained upon  any  principle  known  to  the  law  of  partnerships. 
Dales  was  an  equal  partner,  and  of  course  was  to  share  in  all 
losses,  as  well  as  profits.  As  the  partnership  was  not  to  continue 
for  any  definite  length  of  time,  he  had  the  right  to  withdraw, 
and  thus  dissolve  the  partnership,  at  any  time  he  chose.  At 
the  time  of  such  withdrawal  and  dissolution,  his  rights  would 
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be  fixed  by  law«  He  would  be  liable  to  contribute  bis  sbare 
to  all  losses,  and  could  not  take  out  wbat  be  bad  contributed 
to  the  partnership  funds,  until  after  the  account  of  profits 
and  losses  had  been  ac^usted  and  settled,  and  all  the  debts 
of  the  copartnership  had  been  fully  paid  and  satisfied,  or 
provided  for,  by  agreement  between  all  the  partners.  This 
each  partner  would  have  the  right  to  insist  upon,  and  the 
agreement  of  two  of  the  partners  to  the  contrary  could  not 
possibly  bind  a  third,  who  was  not  a  party  to  the  agreement 
The  agreement  might,  perhaps,  be  binding  upon  the  parties 
to  it,  but  the  partner  not  consulted,  and  who  did  not  become 
a  party  to  the  arrangement,  might  still  insist  upon  his  legal 
rights,  under  the  partnership  agreement  It  is  quite  clear 
that  the  agreement  of  two  partners  cannot  afiect  the  rights 
of  a  third,  in  respect  to  the  partnership  agreement,  with^ 
out  the  assent  of  the  latter.  There  is  nothing  to  show 
what  the  state  of  the  partnership  accounts  was,  at  the  time 
of  the  withdrawal  of  Dales.  It  does  not  appear  whether  the 
concern  had  sustained  losses,  or  accumulated  profits,  nor 
whether  the  property  on  hand,  at  a  fair  valuation,  was  worth 
what  it  had  cost  The  case  seems  to  have  turned  whoUy 
upon  the  right  of  two  partners  to  bind  a  third  by  an  agree- 
ment for  the  dissolution  of  the  partnership,  and  repayment 
of  the  funds  advanced  by  one,  to  which  such  third  partner 
was  not  a  party.  The  fact  that  the  promise  was  made  after 
Dales  had  withdrawn  could  not,  obviously,  afiPect  the  principle. 
Kennedy  could  not  then  affect  the  fixed  legal  rights  existing 
between  Dales  and  Mrs.  McClagan,  any  more  than  be  could 
before.  He  could  not  deprive  her  of  a  right  to  a  settlement 
of  the  affairs  of  the  partnership,  by  his  agreement.  The 
promise  was  in  no  respect  binding  upon  her,  unless  made  with 
her  knowledge  and  assent ;  and  the  recovery  against  both  de- 
fendants is  therefore  erroneous. 

The  order  granting  a  new  trial  should  therefore  be  affirmed. 

[MoKROB  Gbwbral  Tbbv,  December  5,  1869.    T,  R,  Strong,  Shmih  and 
Jdhnttm,  Jiutioes.] 
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Where,  <m  tbe  trial  of  an  actioDi  a  person  offered  as  a  witness  for  the  defend- 
anti  was  objected  to  and  rejected,  on  the  ground  that  the  defendant  had 
signed  the  notes  on  which  the  action  was  brought,  as  surety  for  the  wit- 
ness* wife,  who  was  not  joined  in  the  suit ;  ffdd  that  the  witness  offered  was 
a  competent  witness  for  the  defendant,  notwitlistanding  his  relation  to  the 
principal  debtor;  though  he  would  not  have  been  competent  had  she  been 
a  party. 

MOTION  for  a  new  trial,  on  a  case  and  exceptions  ordered 
to  be  heard  in  the  first  instance  at  a  general  term.  The 
action  was  brought  on  five  promissory  notes,  for  $100  each^ 
payable  to  the  plaintiff,  and  signed  by  Lauraette  Johnson  and 
Bansom  E.  Johnson,  the  defendant.  Laaraette  Johnson  is  a 
married  woman,  the  wife  of  Nelson  Johnson.  She  owns  a 
large  separate  estate,  consisting  of  mills,  stores  and  farms. 
Her  husband  is  insolvent,  and  has  been  for  many  years,  and 
manages  his  wife's  estate  as  her  agent  The  notes  in  suit  were 
signed  by  the  defendant  as  surety  for  Lauraette  Johnson,  for 
vhose  benefit  the  plaintiff  loaned  the  money  for  the  payment  of 
which  the  notes  were  given,  on  the  application  of  her  husband, 
acting  for  her.  On  the  trial,  the  defendant  offered  Nelson 
Johnson,  the  husband  of  Lauraette  Johnson,  as  a  witness. 
The  plaintiff's  counsel  objected  to  his  competency  as  a  wit- 
ness, on  the  grounds :  1.  That  he  was  the  husband  of  Lat|ra- 
ette  Johnson,  who  was  co-maker,  with  the  defendant,  of  the 
notes  in  suit  2.  That  the  said  Lauraette  Johnson  had  a 
separate  estate,  and  that  her  husband  Nelson  Johnson  acted 
as  her  agent  That  the  money  loaned  went  to  the  benefit  of 
the  wife  and  her  estate.  3.  That  the  wife  of  the  witness 
was  in  equity,  and  as  between  the  defendant  and  herself,  the 
principal  in  the  notes  and  answerable  over  to  the  defendant, 
if  a  recovery  should  be  had  against  him,  and  her  separate 
estate  would  be  chargeable  therefor ;  and  that  the  witness  was 
therefore  in  fact  offered,  and  his  testimony,  if  allowed  and  was 
material,  would  in  &ct  be  in  behalf  of  his  wife,  and  he  was 
therefore  incompetent    The  issue  as  to  his  competency  was 
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tried  by  the  court,  and  the  witness  was  finally  rejected  for  the 
following  reasons:        '. 

'^  1.  The  evidence  satisfies  me  that  this  money  was  obtained 
for  the  benefit  of  the  wife  of  Nelson  Johnson.  If  we  are  to 
take  the  evidence  of  Nelson  Johnson  alone,  the  money  was 
mainly  used  to  stock  her  mUI  in  Pennsylvania.  He  was  insolv- 
ent, and  she  had  a  separate  estate.  The  plaintilBf  had  previ- 
ously lent  money  on  the  wife's  notes.  He  had  the  right 
therefore  to  suppose  that  this  was  a  loan  of  a  similar  character. 

2.  However  this  may  be,  she  is  to  be  deemed  as  intending 
to  charge  her  separate  estate  by  putting  her  name  to  the  notea 
If  she  is  to  be  intended  as  having  knowledge  of  the  law,  no 
other  motive  can  be  ascribed  to  her,  in  the  absence  of  any  evi- 
dence on  the  subject.  The  simple  fact  that  she  signed  the 
notes  is  evidence  of  such  intention :  if  not,  she  is  to  be  regarded 
as  doing  an  idle  act,  without  an  object 

3.  The  defendant  swears  he  signed  the  notes  as  surety. 
Surety  for  whom  ?  Surety  for  the  wife,  of  course.  Nothing 
wa».  said  to  him  about  the  timber  contract  until  two  weeks 
afterwards.  Mrs.  Johnson's  separate  property  is  therefore 
liable  to  be  charged  for  the  payment  of  this  whole  debt 

4  But  can  the  record  in  this  case  be  evidence  in  an  action 
to  charge  the  wife's  separate  estate.  It  clearly  could  not,  to 
prove  the  existence  of  the  indebtedness,  provided  the  plaintiff 
succeeds  in  the  present  action.  But  if  he  should  not  succeed 
here,  (and  he  can  only  fail  upon  the  ground  set  up  in  the  an- 
swer,) I  incline  to  think  it  would  be  admissible  to  sustain  a 
defense  of  usury  to  be  set  up  by  her." 

To  this  decision  the  defendant  excepted.  The  cause  was 
then  submitted,  and  under  the  direction  of  the  court  the  jury 
found  a  verdict  for  the  plaintiff  for  $500,  and  interest  thereon 
from  January  6,  1857. 

Hammond  dk  Ferris,  for  the  plaintiff.  I.  The  court  ruled 
correctly  in  admitting  the  plaintiff  to  testify.  Notice  was  not 
necessary,  of  the  point  to  which  he  was  called.    This  was  an 


HOKROE— DECEMBER,  1869.  285 

Deck  V.  Johnson. 

iflsae  addressed  to  the  court.  It  was  not  an  issue  in  the  ao- 
tioD.  Its  object  was  only  to  inform  the  mind  of  the  court  as 
to  the  actual  position  of  the  witness  Johnson,  touching  his 
competency. 

II.  The  question  as  to  the  statement  of  Nelson  Johnson,  at 
the  time  of  borrowing  the  money  for  which  the  notes  were 
given,  as  to  the  uses  for  which  it  was  wanted,  was  res  gestce — 
a  part  of  the  transaction  of  the  loan  itself  Johnson  was  the 
agent  of  Lauraette  Johnson,  and  acted  as  such  in  borrowing 
the  money  and  delivering  the  note.  His  statements,  there- 
fore, made  at  the,  time  of  the  loan,  were  competent  evidence, 
especially  on  this  collateral  issue  before  the  judge. 

in.  The  facts  as  found  by  the  judge  on  the  issue  thus  tried 
before  him,  are  abundantly  sustained  by  the  proof,  and  will 
not  be  disturbed. 

lY.  The  fact  being  established  that  Lauraette  Johnson  was 
the  principal,  and  Bansom  E.  the  surety,  in  the  loan  for  which 
these  notes  were  given,  her  separate  estate  would  be  liable  for 
the  debt  in  case  Bansom  E.  had  it  to  pay.  In  that  case-the 
record  would  be  evidence  of  the  recovery  and  amount  in  an 
action  by  Bansom  E.  to  charge  her  separate  estate. 

Y.  In  an  action  by  the  present  plaintiff  against  her  to  charge 
her  real  estate,  the  record  in  this  action  would  be  conclusive 
against  the  plaintiff,  should  Bansom  E.  Johnson,  the  defendant 
in  this  action,  succeed  in  defending  it  on  the  ground  of  usury. 

YI.  The  question  then  is,  can  a  husband  be  called  as  a  wit- 
ness for  the  defendant,  and  to  defeat  a  recovery  in  an  action 
in  which  his  wife,  though  not  named  in  the  pleadings,  is  the 
real  defendant,  and  will  be  compelled  to  pay  the  amount  re- 
covered, if  a  recovery  is  had,  and  who  will  be  released  from  a 
demand  chargeable  upon  her  separate  estate  in  case  a  recovery 
is  defeated  ?  This,  we  think,  involves  the  other  question : 
Can  a  husband  be  a  witness  for  or  against  his  wife  in  any  ac- 
tion which  involves  her  character,  her  property,  or  her  liberty  ? 
We  insist  that  he  cannot.  (2  Kenfa  Com.  178,  and  the  au* 
ihorities  there  cited.) 
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A.  8,  Kendal,  for  the  defendant  I.  The  court  erred 
in  ezdnding  Nelson  Johnson  as  a  witness  for  the  defend- 
ant If,  for  the  purpose  of  examining  the  question,  it  be 
conceded  that  the  court  correctly  found  that  the  money  for 
which  this  action  is  brought  was  obtained  for  the  wife  of 
Nelson  Johnson,  and  that  the  defendant^  B.  E.  Johnson, 
signed  the  notes  as  her  surety,  and  that  the  wife  intended 
to  charge  her  separate  estate  by  signing  the  notes,  even 
then,  Nelson  Johnson  was  a  competent  witness  for  the  de- 
fendant. A  witness  never  was  excluded  by  reason  of  his  in- 
terest, but  upon  the  following  grounds :  Ist  That  he  was 
directly  interested  in  the  event  of  the  particular  action;  or, 
2d.  That  in  a  subsequent  suit,  the  record  of  the  former  might 
be  used  for  or  against  him.  (1  PhiUipe  Ev.  84^  Sd  ed) 
1st  The  court  excluded  Nelson  Johnson  as  a  witness,  on  the 
ground  that  the  record  in  this  action  might  be  used  by  the 
wife  of  Nelson  Johnson  in  a  subsequent  suit  against  her  es- 
tate by  the  now  plaintiff,  to  sustain  a  defense  of  usury  to  be 
set  up  by  her.  In  this  the  learned  justice  erred,  for  the  fol- 
lowing reasons:  (1.)  The  relation  which  subsists  between 
principal  and  surety,  or  principal  and  guarantor,  does  not  ren- 
der either  of  them  privy  to  a  suit  brought  against  the  other. 
(2  SmiiKs  Lead.  Cases,  684-6,  5th  ed.  2  Am.  Lead.  Cases, 
341,  M  ed;  440-2,  445,  4eA  ed.  Douglass  v.  Howland,  24 
Wen;d.  35.  Jackson  v.  Griswold,  4  HUl,  522.  Morris  v. 
Lu€as,iBlackf.9.  Barker  v.  Cassidy,  16  Barb.  177.  Parh- 
hurst  V.  Summer,  23  Verm.  Rep.  338.  Massery.  Strick- 
land, 17  Serff.  &  Bawle,  354,  358.  PaUen  v.  Caudwdl,  1 
Dall.  419.  Kip  v.  Brigham,  6  John.  158.  Moss  v.  McCuIr 
lough,  5  Hill,  134-6.)  The  principal  will  not  be  bound  as  a 
privy  by  the  result  of  a  suit  brought  for  the  debt  against  the 
guarantor  or  surety,  (2  Smith's  Lead.  Cases,  684,  5^  ed. 
16  Barb.  177,  and  the  cases  above  cited.  1  Kelly,  410.) 
(2.)  All  estoppels  are  mutual  A  record  that  cannot  be  used 
against  a  party,  cannot  be  used  for  him.  {Lansing  v.  If  on^- 
gomery,  2  John.  382.     Smuggles  v.  Sherman,  14  id.  44& 
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Dak  V.  Bosevde,  1  Paigey  35.    16  Barb.  182.     (3.)  A  party 
cannot  use  a  record  in  his  own  favor,  founded  in  whole  or  in 
part  upon  his  own  evidence.    (Brotvn  v.  Broion^  2  E.  D. 
Smithy  155.    Mayhee  y.  Avery,  18  John.  352.    2  Cowen  dk 
BilTs  Notes,  541,  2,  167,  3d  ed.)    (4)  Where  an  action  is 
farought  against  the  separate  estate  of  a  married  woman,  for 
money  loaned  for  the  benefit  of  such  estate,  she  cannot  set  up 
the  defense  of  usury.     (2  B.  8.  182,  §  5,  4£h  ed.    Bice  v. 
Welling,  5  Wend.  595.    Early  v.  Mahon,  19  John.  150.) 
(5.)  The  wife  could  not  charge  her  estate  by  signing  the  notes. 
(Zafe  V.  Dederer,  18  N.T.  Bep.  265,  reversing  same  case, 
21  Barb.  286.    14  How.  Pr.  Bep.  391 ;  16  id.  93.    27  Ba/rb. 
480.    2  Sand.  Ch.  286.)    2d.  Nelson  Johnson  could  not  have 
been  properly  excluded,  on  the  ground  that  his  wife  was  in- 
terested  in  the  event  of  this  action,  and  was  not.    Had  he 
been  excluded  upon  this  ground,  it  could  have  been  obvi- 
ated upon  the  trial  by  release.    (1.)  Where  the  interest  of 
the  wife  is  balanced,  the  husband  is  competent.     {MarshaU 
V.  Davis,  1  Wend.  109.    Cowen  dk  HilVs  Notes,  88,  3d  ed.) 
(2.)  The  wife  of  Nelson  Johnson  had  no  preponderance  of 
interest  to  ikvor  the  defendant,  as  in  any  event  of  this  suit 
she  could  not  be  liable  to  the  defendant.    The  ground  upon 
which  the  principal  is  liable  to  the  surety,  is  an  implied 
promise  by  the  former  that  he  will  pay  the  surety,  whatever 
he  may  be  compelled  to  pay  the  creditor.     (Ohitty  on  Con^ 
tracts,  517,  %th  ed.    Powell  v.  Smith,  8  John.  249.    Tom  v. 
Goodrich,  2  id.  213.)     (3.)  Any  costs  necessarily  incurred 
by  the  surety,  and  which  he  may  be  entitled  to  recover  from 
the  principal,  can  only  be  recovered  under  a  special  count, 
founded  upon  the  implied  promise  of  indemnity.    (Bonney  v. 
8edy,  2   Wend.  481.     Chitty  on  Contracts,  518,  %th  ed.) 
(4.)  Lauraette  Johnson,  being  a  married  woman,  would  not 
be  liable  over  to  her  surety,  clearly  not  for  his  costs.    3d.  The 
wife  of  Nelson  Johnson  had  no  interest  in  the  event  of  this 
action.    Her  separate  estate  was  not  liable  to  be  charged  with 
tiie'paym^it  of  this  debt.    (1.)  Mrs.  Johnson  did  not  charge 
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her  estate  hj  fiigning  the  notes.  (Tale  v.  Dederer^  18  N.  Y. 
Bep.  265;  17  How.  Pr.  Sep.  165,  8.  C.)  (2.)  There  is  an 
abeence  of  evidence  to  show  that  this  monej  went  for  the  ben- 
efit of  her  estate.  The  evidence  of  Solomon  Deck  is  all  there 
is  on  the  subject,  and  that  should  be  excluded.  (3.)  Were  it 
otherwise,  the  declarations  of  Nelson  Johnson  are  clearly  in- 
sufficient to  establish  such  fact.  (4)  Such  fact  is  not  estab- 
lished by  the  evidence  of  Nelson  Johnson,  nor  by  the  evidence 
of  B.  E.  Johnson.  Nelson  Johnson  testifies  that  the  money 
was  not  got  for  the  benefit  of  his  wife ;  that  the  money  was 
got  to  purchase  a  timber  lot ;  that  he  used  this  money  in  pur- 
chasing the  timber  lot  in  his  own  name,  and  in  taking  out  a 
patent.  BansomE.  Johnson  testifies  that  when  he  signed 
the  notes,  Nelson  Johnson  told  him  he  wanted  the  money 
to  buy  timber ;  that  he  signed  the  notes  for  that  purpose ; 
that  Nelson  Johnson  told  him  of  the  timber  contract,  and  he 
signed  the  notes  for  his  accommodation ;  that  he  had  no  con- 
versation with  Lauraette  Johnson  on  the  subject  of  these 
notes.  Solomon  Deck  testifies  that  he  never  asked  for  secu- 
rity for  money  that  Lauraette  Johnson  wanted ;  that  he  never 
had  any  conversation  with  Mrs.  Johnson  as  to  what  use  was 
to  be  made  of  this  money.  Nelson  Johnson  made  the  ar- 
rangement with  the  plaintiff  before  the  notes  were  taken. 
When  Nelson  Johnson  came  for  the  money,  he  had  the  notes 
with  the  defendant's  name  on  them,  which  was  not  required 
when  Lauraette  Johnson  wanted  money^  The  learned  justice 
erred  in  finding  that  the  money  was  mainly  used  to  stock  the 
wife's  mill  in  Pennsylvania.  The  only  evidence  upon  that 
point  is,  that  some  of  the  timber  had  been  taken  to  the  wife's 
mill  (5.)  There  is  an  absence  of  evidence  that  the  defend- 
ant was  the  wife's  surety.  The  evidence  is  direct,  that  he 
was  the  surety  of  Nelson  Johnson.  (14  How.  Fr.  Bep.  391. 
16  id  93.  27  Barb.  480.)  The  money  belonged  to  Nelson 
Johnson. 

II.  The  court  erred  in  allowing  Solomon  Deck,  the  plain- 
tiff, to  be  examined  as  a  witness  in  bis  own  behalf;  no  notice 
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haying  been  served  of  his  intended  examination.    (Oode, 
§  399.) 

III.  The  plaintiff  should  not  have  been  permitted  to  tes- 
tify to  the  declarations  of  Nelson  Johnson^  as  to  the  use  of 
this  money. 

JoHNBOK,  J.  On  the  trial  of  this  cause,  Nelson  John- 
son -was  offered  as  a  witness  for  the  defendant,  and  was  re- 
jected, on  the  ground  that  the  defendant  had  signed  the 
notes,  on  which  the  action  was  brought,  as  surety  for  the  wife 
of  the  witness  offered.  The  decision  was  put  upon  the  ground 
that  should  the  defendant  succeed,  the  record  of  the  judg- 
ment would  be  evidence  to  sustain  the  same  defense,  in  favor 
of  the  wife,  in  an  action  against  her,  by  the  plaintiff,  to  charge 
her  separate  estate.  Since  the  decision  of  the  court  of  appeals 
in  the  case  of  Tale  v.  Dederer,  (18  N.  T.  Bep.  265,)  it  may 
be  doubted  whether  there  was  sufficient  evidence  before  the 
ooort  to  charge  her  separate  estate.  If  not,  the  defendant 
was  not,  in  akiy  legal  sense,  her  surety :  because,  if  her  sepa- 
rate estate  was  not  charged,  the  note,  as  such,  was  not  obliga- 
tory in  any  respect  upon  her.* 

But  conceding  that  her  separate  estate  was  charged  by  the 
transaction,  and  that  the  defendant  is  to  be  regarded  as  her 
surety,  either  in  law  or  equity,  in  respect  of  these  notes,  still 
the  decision  was,  I  think,  clearly  erroneous  The  ground 
upon  which  persons  at  common  law  are  bound  by  a  former 
judgment,  or  decree,  upon  the  same  subject  matter  is,  that 
they  were  either  parties  to  the  former  action,  or  stood  in  legal 
privity  to  it,  so  as  to  be  concluded  by  it  It  is  not  binding 
between  persons  who  were  neither  parties  nor  privies.  It 
seems  to  be  well  settled  that  in  a  separate  action,  brought  by 
the  creditor,  against  either  principal  or  surety,  the  party  not 
joined  is  not  concluded  or  affected  by  the  judgment.  {Doug-* 
lass  V.  JSowlandy  24  Wend,  35.  Jackson  v.  Oriswoldy  4  Hilly 
522.  Moss  V.  McOuUochy  5  id.  134.  Barker  v.  C(Msidy,  16 
Barb.  177.) 
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And  in  Jackson  v.  Oriswold  it  was  held  that  a  surety  was 
not  bound  by  a  judgment  against  his  principal,  at  the  suit  of 
the  creditor,  even  where  the  defense  was  conducted  exclusively 
by  the  surety,  as  agent  for  his  principal,  he  not  being  a  party 
to  the  record. 

And  in  the  same  case,  Cowen,  justice,  referring  to  a  separate 
action  by  the  creditor,  against  the  principal  debtor,  says  that 
"  a  mere  surety  for  the  payment  of  a  debt,  without  any  agree- 
ment, express  or  implied,  to  be  bound  by  a  suit  between  the 
principal  parties,  is,  at  common  law,  no  more  affected  by  the 
event,  if  against  him,  than  a  mere  stranger."  In  such  a  case, 
however,  the  learned  justice  concedes  that  had  the  judgment 
been  against  the  plaintiff,  the  surety  would  have  been  dis- 
charged. This,  however,  is  not  on  the  ground  of  his  being  a 
party,  or  privy,  but  because  the  judgment  would  extinguish 
the  debt ;  and  the  principal  thing  being  destroyed,  the  obli- 
gation of  the  surety,  being  the  incident,  is  necessarily  de- 
stroyed with  it.  But  for  the  same  reason  a  judgment  in  favor 
of  a  surety,  against  the  creditor,  in  a  sepai*ate  action  by  the 
latter,  against  the  former,  would  not  afifect  the  rights  of  the 
creditor  against  the  principal  debtor ;  because  such  a  judg- 
ment would  not  necessarily  extinguish  the  debt,  and  such 
principal  debtor  would  be  neither  party  nor  privy  to  the  ac- 
tion. It  can  scarcely  be  pretended  that  Mrs.  Johnson  is  con- 
cluded by  the  result  of  this  action  against  her  surety,  as  there 
is  no  pretense  of  any  agreement  on  her  part,  to  be  bound  by 
any  su6h  litigation. 

Estoppels,  of  this  description,  are  mutual ;  and  as  she  is 
not  bound,  neither  would  the  creditors  be,  as  against  her,  had 
the  result  been  the  other  way. 

The  rule  of  the  civil  law  is  different,  and  for  a  good  reason, 
for  there  the  surety  in  such  a  case  is  regarded  as  the  same 
party  with  the  principal,  with  respect  to  whatever  is  decided 
for  or  against  him,  and  has  the  right  to  appeal  from  the  judg- 
ment, although  not  a  party  to  the  record.  The  witness  of- 
fered was,  therefore,  a  competent  witness  for  the  defendant, 
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notwithstanding  his  relation  to  the  principal  debtor ;  although 
he  would  not  have  been^  had  she  been  a  party  to  the  action. 

It  follows  that  a  new  trial  must  be  granted^  with  costs  to 
abide  the  event, 

T.  B.  Stbong,  J.  It  was  found  at  special  term^  that  the 
money  in  question  was  lent  by  the  plaintiff  upon  the  credit 
of  Mrs.  Johnson^  and  her  request  generally  to  the  plaintiff  to 
let  her  husband  have  the  money  upon  ber  not«s  ;  and  that  it 
was  to  be  inferred  from  her  giving  the  notes,  and  the  request 
made  by  her,  that  she  intended  to  charge  her  separate  estate 
with  the  payment  of  the  indebtedness ;  but  it  was  further 
found,  that  the  money  was  not  borrowed  by  her  for  the  bene- 
fit of  her  separate  estat.e ;  and  it  is  equally  dear  upon  the  ev- 
idence, that  it  was  not  borrowed  or  used  for  her  benefit,  in  any 
respect.  I  think  the  evidence  establishes  that  she  gave  the 
notes,  and  requested  the  plaintiff  to  let  her  husband  have  the 
money  on  them,  for  the  acconmiodation  and  as  the  mere  surety 
of  her  husband.  In  this  view  of  the  facts,  the  principle  of 
the  case  of  Yale  v.  Dederery  (18  N,  Y.  Bep.  265,)  is  decisive 
against  the  action.  It  is  held  in  that  case,  ^'  that  a  wife's 
separate  estate  is  liable  to  pay  her  debts  during  coverture,  in 
whatever  form  they  are  incurred,  not  because  her  contracts 
have  any  validity  at  law,  nor  by  way  of  appointment  or  charge, 
but  because  equity  deems  it  to  be  just  that  they  should  be 
paid  out  of  such  estate  ;"  and  further,  that  ^^if  the  promise 
is  on  her  own  account,  if  she  or  her  separate  estate  receive  a 
benefit,  equity  wlLl  lay  hold  of  those  circumstances  and  com- 
pel her  property  to  respond  to  the  engagement.  Where  these 
grounds  of  liability  do  not  exist,  there  is  no  principle  on  which 
her  estate  can  be  made  answerable." 

The  judgment  should  therefore  be  reversed,  and  a  new  trial 
granted,  with  costs  to  abide  the  event. 

Welles,  J.,  concurred.  New  trial  granted. 

[MoHBOB  Gxfi«BAL  Tkbm,  Peccmber  6,  1869.    T,  B,  Strong,  WsOes  wd 
Johnson,  Justices.] 
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Where  the  owners  of  a  farm  conyeyed  the  same  in  fee,  on  condition  that  the 
grantee  should  support  and  maintain  them  during  their  respective  liTes ; 
Meld  that  this  was  equiyalent  to  receiving  a  life  annuity  as  the  purchase 
price,  which  was  a  yaluable  consideration. 

JffM  aho,  that  there  was  a  binding  agreement,  on  the  part  of  the  grantee- 
manifested  by  his  accepting  the  deed  and  entering  int6  possession  under  it— 
to  maintain  the  grantors,  which  was  a  sufficient  consideration  to  support 
the  deed. 

MOTION  for  a  new  trial,  on  a  case  and  exceptions.    The 
action  was  brought  to  recover  the  possession  of  a  fann 
in  the  town  of  Fulton,  Schoharie  county,  and  was  tried  at 
the  Schoharie  circuit,  in  May,  1858.     On  the  22d  of  March, 
1856,  the  plaintiff  and  his  wife,  being  the  owners  in  fee  of  the 
premises  in  question,  duly  executed  a  warranty  deed  thereof  to 
the  defendant  Hallenbeck,  which  deed  recited  that  it  was  "  in 
consideration  of  the  covenants  and  conditions  hereinafter  con- 
tained."   The  conditions  specified  in  the  deed  were  as  follows : 
"  This  conveyance  is  made  upon  the  express  condition,  and  the 
consideration  of  the  above  conveyance  is,  that  the  above  named 
David  Hallenbeck  is  to  and  agrees  to  keep,  maintain  and  sup- 
port the  said  Ezra  Spalding,  the  party  of  the  first  part,  and 
the  said  Jenny  his  wife,  during  their  natural  lives,  both  in 
meat,  drink,  clothing,  nursing,  care  and  attention,  both  in 
sickness  and  in  health,  doctoring  suitable  and  convenient  for 
people  of  their  age,  and  at  all  times  to  use  them,  the  said 
Ezra  Spalding  and  Jenny  his  wife,  kindly  and  proper,  for  people 
of  their  age.     And  if  the  said  David  Hallenbeck  shall,  at  any 
time  after  the  ensealing  and  delivering  of  this  conveyance,  fail 
to  perform  and  keep  the  said  Ezra  Spalding  and  Jenny  his 
wife  according  to  the  manner  and  condition  abovQ  expressed, 
then  this  conveyance  to  be  void,  and  the  land  herein  conveyed 
revert  back  to  the  said  Spalding  and  wife,  the  parties  of  the 
first  part,  they  the  said  Spalding  and  wife  binding  themsdTes 
to  pay  the  said  David  Hallenbeck,  the  party  of  the  second 
part,  for  what  time  he  shall  then  have  so  kept  them,  the  said 
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Ezra  Spalding  and  wife,  according  to  the  above  agreement, 
above  what  the  use  and  occupation  of  the  said  place  has  or 
shall  then  have  been  worth,  if  any  more  shall  be  due  to  said 
HaUenbeck." 

This  deed  was  duly  acknowledged  and  delivered,  and  re- 
corded in  the  office  of  the  clerk  of  Schoharie  county.  The 
grantee,  at  the  time  of  the  execution  and  delivery  of  the  deed, 
and  in  consideration  thereof,  agreed  verbally,  to  support  the 
grantors,  in  the  manner  specified  in  the  deed.  He  entered 
into  possession  under  the  deed,  immediately,  and  cultivated 
and  occupied  the  farm,  and  still  continued  in  the  possession. 
He  maintained  and  supported  the  grantors,  according  to  the 
condition,  until  the  9th  of  Jun^,  1856,  when 'the  plaintiff^ 
wife  died.  The  plaintiff  continued  to  reside  with  him  until 
the  22d  of  August,  in  the  same  year,  when  he  left,  voluntarily, 
and  without  the  fault  of  the  defendant.  The  defendant  offered 
to  perform  his  agreement.  The  judge  decided  that  the  plain- 
tiff was  entitled  to  recover  the  premises  in  question ;  to  which 
decision  the  defendants^  counsel  excepted.  The  counsel  for 
the  defendants  then,  to  show  that  the  plaintiff  was  not  entitled 
to  recover  $50  per  annum  for  the  use  and  occupation,  offered 
to  prove  the  value  of  the  keeping  of  the  plaintiff  and  his  wife, 
and  their  support  and  maintenance ;  to  which  the  counsel  for 
the  plaintiff  objected,  on  the  grounds,  1st.  That  the  evidence 
offered  was  irrelevant,  and  did  not  tend  to  prove  title  in  the 
defendant  under  the  deed  from  the  plaintiff;  and  2d.  That  no 
notice  of  such  defense  was  set  forth  in  the  defendants'  answer, 
and  offered  to  accept  a  verdict  for  use  and  occupation  firom 
the  time  the  plaintiff  lefb  the  house  of  the  defendant  HaUen- 
beck. The  court  sustained  the  objection,  and  overruled  the 
evidence ;  to  which  the  counsel  for  the  defendants  excepted. 
The  judge  thereupon  ordered  a  verdict  for  the  plaintiff  for  the 
premises  in  question,  and  the  sum  of  $87.50  for  the  use  and 
occupation  thereof  from  and  after  the  time  the  defendant  Hal- 
lenbeck  ceased  to  support  the  plaintiff,  and  the  jury  rendered 
a  verdict  accordingly. 
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A.  Becker y  for  the  defendants.  I.  This  deed,  even  if  it  had 
been  executed  before  the  revised  statutes,  nnder  the  circum- 
stances, would  have  been  valid.  (Jackson  v.  Florence^  16 
John.  47.)  The  court,  Spencer,  J.  says :  "Taking  the  whole 
deed  together,  the  inference  is  irresistible  that  the  defendant 
never  bound  himself  by  any  covenant  or  agreement  which 
could  be  enforced  to  support  the  lessor.''  That  Hallenbeck 
could  have  been  made  liable  for  a  breach  of  the  contract  he 
himself  swears  he  made,  argument  and  authority  are  unneces- 
sary to  prove.  (Jackson  v.  Detancey,  4  Cowen,  427.)  The 
case  in  16  John.  47,  closely  examined,  is  not  authority  against 
the  defendant.  The  defendant  shows  a  consideration ;  none 
was  pretended  in  16  John.  47.  The  deed  created  a  conditional 
estate  in  fee,  vesting  presently,  and  defeasible  by  condition 
subsequent.  (2  Black.  Com.  154.  Co.  Litt.  201.  1  Goweny 
622.    9tU69.) 

II.  We  say  this  deed  was  valid  to  create  a  trust  for  the  use 
of  the  grantees  during  their  lives.     (1  B.  S.  722,  723.) 

III.  The  deed  is  valid  under  the  revised  statutes.  (1 B.  8. 
738,  §§  136, 137, 138.    3  Kern.  517.) 

lY.  The  answer  averred  a  good  and  valid  consideration,  and 
the  proof  abundantly  established  one  which  was  abundant  to 
uphold  and  sustain  the  deed.  1.  The  acceptance  by  Hallen- 
beck of  the  deed,  with  conditions  annexed,  is  presumptive 
proof  of  an  agreement  on  his  part  to  perform  them.  2.  A 
consideration  for  the  deed  was  proved.  (4  Kenfa  Com.  574, 
7th  ed.    5  Barb.  455.    4 -Demo,  201.) 

V.  The  power  of  this  court  is  ample  to  grant  to  a  defend- 
ant affirmative  equitable  relief,  by  way  of  defense.  (Orary  v. 
Ooodmanj  2  Kem.  266.)  That  the  defendant  had  equities, 
will  and  can  not  be  questioned. 

YI.  Not  only  by  the  rulings  of  the  justice  is  the  defendant 
deprived  of  the  land,  but  he  is  required  to  pay  for  the  use  and 
occupation  of  it,  although  the  plaintiff  and  his  wife  were  sup- 
ported not  only  as  a  full  satisfaction  for  the  use  and  occupa- 
tion of  the  landy  but  for  the  fee  itself.    Suppose  the  plaintiff 
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and  his  infe  had  lived  and  resided  with,  and  been  supported  by, 
the  defendant  for  six  years,  at  an  expense  of  $1000,  and  had 
then  died,  according  to  the  raling  of  the  judge  at  the  trial,  the 
defendant  must  then  give  up  the  land  and  pay  for  the  use  and 
occupation. 

YU.  The  answer  set  up  all  the  facts,  and  the  judge  erred 
in  allowing  a  recovery  for  use  and  occupation. 

Henry  Smithy  for  the  plaintiff.  I.  The  deed  from  Ezra 
Spalding  and  wife  to  Hallenbeck  was  without  any  consider- 
ation, and  is  inoperative  and  void.  It  vests  no  estate  in  the 
grantee.  (1.)  The  deed  upon  its  face  shows  that  there  was 
no  consideration.  (2.)  It  is  a  mere  conditional  conveyance, 
to  be  in  force  only  for  such  time  as  the  grantees  shall  support 
the  grantors.  (3.)  This  being  the  only  consideration  stated 
in  the  deed,  and  the  deed  not  saying  for  other  considerations, 
none  other  than  the  one  expressed  can  be  shown  or  presumed. 
{Jackson  v.  Delancey,  4  Cowen^  427.)  (4.)  Taking  the  whole 
deed  together,  the  inference  is  irresistible  that  Hallenbeck 
never  bound  himself,  by  any  covenant  or  agreement  which 
coold  be  enforced,  to  support  or  maintain  the  grantors.  If 
there  was  such  an  agreement,  it  was  for  the  defendants  to  show. 
This  not  being  shown,  the  deed  was,  within  all  the  authori- 
ties, without  consideration  and  void.  {Jackson  v.  Florence^ 
16  John.  46.  Jackson  v.  Delanceyj  4  Cowen,  427.  Schott 
V,  Burton^  13  Barb.  182.  Palmer  v.  Fort  Plain  and  Goop^ 
erstovm  Plank  Boady  1  Kern.  387.) 

11.  There  is  nothing  in  the  exception  to  the  rejecting  of  the 
evidence  offered,  to  show  the  value  of  the  maintenance  of  the 
grantor  and  his  wife.  (1.)  The  right  to  recover  for  use  and 
occupation,  while  grantors  or  either  of  them  were  maintained 
by  defendants,  was  waived.  (2.)  No  such  defense  was  set  up 
in  the  answer.  (3.)  No  set  off  could  be  made  of  such  a  claim, 
in  this  form  of  action. 
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By  the  Court,  Gould,  J.  In  a  late  decision  of  this  court, 
we  have  held  that  there  must  be  a  consideration  for  every 
deed ;  and  that  for  a  deed  of  bargain  and  sale,  that  consider- 
ation must  be  what  the  law  calls  a  valuable  one,  as  contra- 
distinguished from  what  it  styles  a  good  consideration.  And 
also,  that  by  the  earlier  decisions,  as  well  as  by  the  latest, 
such  consideration  may  be  either  expressed  in  the  deed,  or 
proved  independently  of  it.  It  is  also  true,  that  where  a  par- 
ticular consideration,  and  that  only,  is  expressed  in  a  deed,  it 
cannot  be  contradicted  by  proof  that  there  was  not  that  con- 
sideration, but  that  there  was  a  consideration  totally  different 
from  the  expressed  one.  But  proof  of  a  further  considera- 
tion superadded,  does  not  contradict  the  deed,  and  is  allowa- 
ble ;  and  it  may  be  that  by  such  consideration  the  deed  will 
be  sustained. 

At  common  law,  (before  the  courts  of  equity  raised  the 
doctrine  of  uses,)  it  was  not  necessary  that  any  consideration 
should  be  expressed  in  a  deed,  for  that  the  deed  implied  one. 
(Plowd.  308.  4  Cruise's  Dig.  24.)  But,  by  the  doctrine  of 
uses,  a  conveyance  without  consideration  expressed,  was 
treated  as  voluntary,  transferring  indeed  the  legal  estoite  to 
to  the  grantee,  but  leaving  the  bene/icial  interest  in  the 
grantor ;  and  thus  such  a  deed  was  held,  in  equity,  to  enure 
to  the  benefit  of  the  grantor.  (Bob.  on  Fraud  Conv.  85.  2 
Black.  Com.  136,  271,  2,  327-330.)  Then  came  the  statute 
of  uses  (27  Henry  9th)  which  executed  the  use,  and  transferred 
the  legal  estate  to  him  who  had  the  beneficial  interest,  so 
that,  under  that  statute,  a  conveyance  without  consideration 
expressed  would,  at  law,  enure  to  the  benefit  of  the  grantor, 
by  giving  him  the  legal  title,  or  rather,  not  passing  it  from 
him.  (2  Black  Com.  296,  332,  3.  Perk.  §  533.)  Yet,  if 
such  a  deed  declared  a  use  to  a  third  person,  it  could  not  en- 
ure to  the  benefit  of  the  grantor ;  €ay>ressum  fadt  cessare 
taciturn;  and  the  implied  use  became  impossible^  because  de- 
claring the  use  to  be  to  a  third  person,  shows  that  a  use  to 
the  grantor  was  not  intended.    It  is  negatived  by  the  terms 
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of  the  deed  In  this  country^  however^  it  has  been  held  by 
good  anthority^  that  in  those  states  where  this  doctrine  of 
nses  never  obtained,  the  ancient  English  statute  of  uses  hav- 
ing nothing  on  which  to  operate,  constituted  no  part  of  the 
common  law  of  such  states;  and  that  there,  a  deed  without 
consideration  expressed,  does  not  enure  to  the  benefit  of  the 
grantor,  but  passes  the  title,  legal  and  equitable. 

These  two  principles  would  seem  to  limit  any  possible  rule, 
that  the  grantor  takes  the  benefit  of  a  deed  without  consid- 
eratfon,  so  that  it  cannot  be  applicable  to  either  of  these  two 
cases :  1st  Where,  on  the  one  hand,  the  law  of  the  state 
implies  no  such  use,  from  the  absence  of  consideration ;  and, 
2d.  Where,  on  the  other  hand,  the  deed  itself,  'en  its  face, 
shows  an  intent  that  it  should  not  enure  to  his  benefit.  I 
am  not  aware  how  far  the  doctrine  of  uses  ever  prevailed  in 
this  state,  or  whether  it  prevailed  at  all.  But  it  is  true,  that 
so  far  as  express  uses  not  sanctioned  by  our  present  law  are 
concerned,  our  statutes  are  substantially  equivalent  to  the 
statute  of  uses,  and  execute  the  use.  (3  B.  S.  15,  §§  47,  49, 
5th  ed.)  Yet,  however  that  may  be,  I  see  no  reason  for  not 
keeping  the  rule  within  the  limits  above.  And  in  the  case 
before  us,  the  intent  is  plain,  upon  the  face  of  the  deed,  that 
the  grantors  were  to  have  a  benefit  therefrom  different  from^ 
and  incMi^istefni  wWh^  their  retaining  the  title.  They  meant 
to  secure  a  support  for  their  lives,  which  is  equivalent  to  a 
l^e  annuity  as  the  purchase  price;  and  such  a  consideration 
has  pecuniary  value — ^is  a  valuable  consideration.  It  is  fur- 
ther true  in  this  case  that  the  proof  is,  that  the  defendant 
Hallenbeck  entered  into  possession  under  the  deed,  and  per- 
formed  the  condition,  or  consideration,  named  thei'ein,  by 
supporting  the  grantors;  the  voluntary  leaving,  of  Ezra 
Spalding,  after  his  wife's  death,  not  affecting  that  fact. 

It  is  said,  however,  that  JcLckson  v.  Florence  (16  John.  47) 
is  entirely  decisive  of  this  case,  against  the  defendants,  and 
that  other  cases  have  followed  it  to  that  extent.  There  is  no 
need  of  going,  in  the  least  degree,  aside  of  that  decision,  or 
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oontraiy  to  it,  in  order  to  sustain  Spalding's  deed,  before  lis. 
The  case  in  16  Johnson  needs  but  a  careful  reading,  to  show 
that  it  is  very  far  from  parallel  to  this  one.  So  far  as  the 
clause  stating  the  consideration  is  concerned,  the  two  deeds 
are  substantially  the  same.*  But  in  the  subsequent  part  of 
the  deeds  the  difference  is  total.  The  deed  in  the  first  case  re- 
cites a  prior  agreement,  not  proved  in  the  case,  (^^  whereas,  F. 
has  agreed")  and  then  says,  that  ^^if  the  grantee  shall  per- 
form''  that  unproved  agreement,  (that  agreement  not  con- 
tained in  the  deed,  and  not  in  esse  in  any  binding  form,) 
"eAen  the  above  conveyance  to  be  taken  and  construed  to  all 
intents  and  purposes ;  in  other,  to  be  void  and  of  none  effect" 
And  on  this  instrument  the  court  say,  ^^a  deed  of  lands  will 
be  inoperative  if  there  be  no  consideration  to  support  it;" 
and,  ^Mn  the  present  case,  there  is  no  pretense  of  considera- 
tion other  than  as  is  expressed  in  the  deed ;  and  we  are  of 
opinion  that  the  deed  itself  furnishes  no  evidence  of  consid- 
eration. Taking  the  whole  deed  together,  the  inference  is 
irresistible  that  the  defendant  never  bound  himself  by  any  cov- 
enant or  agreement  which  could  be  enforced,  to  support,  &a 
the  plaintiff.  The  deed  leaves  it  to  the  option  of  the  defend- 
ant, either  to  support  the  lessor,  or  suffer  the  deed  to  become 
void,  by  withholding  the  support.  If  there  had  existed  any 
agreement  by  which  the  defendant  was  bound  to  support  the 
lessor,  it  was  incumbent  on  the  defendant  to  produce  it ;  but, 
in  the  absence  of  such  agreement,  we  are  bound  to  say  there 
was  no  consideration  for  the  deed." 

If  then  there  be,  in  Spalding's  deedy  a  binding  agreement 
by  Hallenbeck  (which  can  be  enforced)  to  support  the  plain- 
tiff, that  is  a  sufficient  consideration  to  support  the  deed ; 
though  it  be  a  deed  of  bargain  and  sale.  (See  also  9  Cowen^ 
69.)  To  ascertain  whether  there  be,  note  the  words  of  the 
deed,  how  totally  they  differ  from  those  above  cited  ;  "  the 
consideration  of  the  above  conveyance  is,  that  the  above  named 
David  Hallenbeck  is  to,  and  agrees  to"  (that  is,  hereby  agrees 
to,)  ^^  keep,  maintain  and  support,"  &c. ;  and  if  he  fail  so  to  do, 
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the  deed  is  to  be  void  and  the  land  is  to  revert  to  the  grantors. 
Consider  these  words  in  the  light  of  its  being  proved,  in  the 
case,  that  the  grantee  accepted  the  deed,  and  went  into  pos- 
session under  it  ^^  Agrees/'  ex  vi  termini^  means  that  it  is 
the  agreement  of  both  parties,  both  concurring  on  the  point, 
whether  both  sign  or  not.  And  the  act  of  acceptance  is  fully 
equal,  in  its  binding  effect,  to  any  signing  and  sealing  ;  and 
such  words,  in  a  deed-poll  accepted  by  the  grantee,  make  a 
covenant  on  his  part,  binding  him  and  to  be  enforced  against 
him,  though  he  did  not  sign  the  deed.  {Go.  Litt,  §  217,  n.  Cro. 
Jac.  399.  Barton  v.  McLean^  6  Hilly  258,  9.  Aihin  v.  AU 
bantfy  Vermont  and  Canada  B.  B.  Co.^  26  Barh.  298.  Van 
Bensselaer  v.  Smithy  27  id.  140,  and  cases  there  dted.)  It 
appears  to  me  that  beyond  question  Hallenbeck  was  bound 
by  these  words ;  and  might  have  been  sued  on  them  and 
compelled  to  furnish  the  support.  It  is  true  that  his  failing 
to  keep  his  covenant  would  work  a  forfeiture  ;  but  enforcing 
that  was  not  the  plaintiff's  only  remedy.  And  so  long  as  a 
promise  to  do  an  act,  a  binding  agreement,  is  a  sufficient  con- 
sideration for  a  corresponding  agreement  to  do  some  other 
act,  or  to  pay  money,  I  see  no  reason  why  such  a  covenant  as 
this  is  not  entirely  sufficient  to  support  the  deed. 
It  seems  to  me  there  should  be  a  new  trial 

New  trial  granted. 

[Albany  Gbssbal  TbbX|  March  7,  1869.     Wrighi,  Qaidd  and  Hog^nxm. 
JoBtices.] 
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Where  a  prifloner,  arrested  by  yirtae  of  a  criminal  warrant  indorsed  pnrsoant 
to  2  jS.  iS.  707,  (  5,  is  discharged  tram  arrest,  by  a  Justice  of  the  peace  of 
the  county  in  which  he  is  arrested,  on  entering  into  a  recognizance  before 
him,  the  warrant  has  spent  itself,  and  the  officer  has  no  right  to  arrest  the 
prisoner  again,  without  new  process.    Hoosbook,  J.,  dissented. 

dark  y.  Cleveland,  (6  ZTiS,  849,)  disapproTed. 

MOTION  for  a  new  trial,  upon  a  case  and  exceptions.  The 
plaintiff  sued  this  defendant  and  Nelson  Beardsley  jointly. 
The  complaint  contained  three  counts.  The  first  two  counts 
were  for  false  imprisonment.  The  third  and  last  count  was 
for  malicious  prosecution.  The  defendant,  Bussell,  answered 
separately,  pleading  a  justification  as  a  peace  officer  acting 
under  and  by  virtue  of  a  warrant  duly  issued,  &c.  against  the 
plaintiff  for  petit  larceny.  The  following  facts  appeared  firom 
the  testimony :  The  plaintiff  had  been  a  domestic  in  the  em- 
ployment of  Beardsley.  The  day  she  left  his  house  he  missed 
a  trunk  and  other  articles  from  his  premises  ;  and  made  com- 
plaint and  procured  a  warrant  frofn  John  0.  Cole,  Esq.,  po- 
lice justice  of  Albany,  against  the  plaintiff  for  petit  larceny. 
The  defendant,  Bussell,  was  a  deputy  sheriff  of  Albany 
county,  and  went  with  Beardsley  to  Schoharie  county,  where 
the  warrant  was  indorsed  for  service  there,  by  B.  Brewster,  a 
justice  of  the  peace,  and  then  delivered  to  Bussell  with  in- 
structions to  arrest  the  plaintiff  They  found  the  plaintiff, 
with  the  trunk  in  her  possession,  in  Cobleskill.  The  defend- 
ant, Bussell,  arrested  the  plaintiff,  and  went  with  her  before 
Christopher  Wetsell,  a  justice  of  the  peace  of  Schoharie 
county,  where  she  entered  into  a  recognizance  to  appear  at 
the  court  of  sessions  of  Albany  county,  to  be  held  on  the  sec- 
ond Tuesday  of  September,  1857,  and  thereupon  was  dis- 
charged from  arrest,  by  said  justice.  No  court  was  heM  or 
appointed  to  be  held  for  Albany  county  on  that  day.  The 
justice  never  returned  the  recognizance,  but  lost  the  same. 
He  did  not  indorse  upon  the  warrant  the  proceedings  had  b^ 
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fore  him.  The  defendant  Bossell  subsequently,  and  after  the 
second  Tuesday  of  September,  1857,  by  virtue  of  the  same 
varrant,  which  he  had  in  his  possession,  re-arrested  the  pla&- 
tiff  in  Albany  county,  and  took  her  before  J.  0.  Cole,  the  ma- 
gistrate issuing  the  warrant. 

The  judge,  among  other  things,  charged  the  jury  as  a  mat- 
ter of  law,  that  when  Justice  Wetsell  assumed  to  discharge  the 
plaintiff,  upon  the  recognizance  being  taken  before  him,  the 
warrant  under  which  she  was  arrested  had  spent  itself,  and  the 
defendant  had  no  right  to  arrest  her  again  without  new  pro- 
cess. To  which  portion  of  the  charge  the  defendant  excepted. 
The  defendant's  counsel  requested  the  court  to  charge  that  if 
they  found  from  the  evidence,  that  at  the  time  of  the  second, 
arrest,  the  defendant  had  good  cause  to  believe  the  plaintiff 
had  been  guilty  of  the  crime  of  larceny,  the  fact  should  be 
taken  into  consideration  in  mitigation  of  damages.  The 
court  refused  so  to  charge,  but  stated  to  the  jury  that  they 
had  a  right  to  consider,  in  mitigation  of  damages,  that  the ' 
defendant  Bussell  supposed  the  warrant  was  valid  and  author- 
ized him  to  arrest  her.  To  which  refusal  the  defendant's 
counsel  excepted.  The  counsel  for  the  defendant  further  re- 
quested the  court  to  charge,  that  if  property  was  stolen  from 
the  defendant  Beardsley,  and  he  had  cause  to  suspect  the 
plaintiff  to  have  committed  the  crime,  it  wjls  not  only  his 
privilege,  but  it  was  also  his  duty  as  a  citizen,  to  procure  her 
arrest.  The  court  charged  accordingly.  The  jury  found  a 
verdict  in  favor  of  the  plaintiff,  against  the  defendant  Bus- 
sell,  for  $75. 

W.  S.  HevenoTy  for  the  defendant  BusselL 

Fox  &  HolmeSy  for  the  plaintiff. 

Gk)TJLD,  J.  There  is  really  but  one  point  to  be  considered 
in  this  case,  as  presented  by  the  exceptions  and  points ;  and 
that  is^  whether  the  warrant  was  spent  by  the  first  arrest,  (in 
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Schoharie  county,)  and  the  action  had  thereon.  If  it  was,  the 
decision  at  the  circnit  was  right;  but  if,  notwithstanding 
what  was  there  done,  the  warrant  remained  in  force  so  that 
another  arrest  could  be  made  under  it,  the  second  arrest  was 
not  false  imprisonment.  And  as  it  is  by  no  means  well  set- 
tled, on  authority,  that  the  warrant  remained  in  force,  for  the 
second  arrest,  I  propose  to  look  into  the  circumstances  attend* 
ing  the  two  arrests,  for  two  purposes :  1st.  Because  in  the 
cases  referred  to,  the  decisions  have  partly,  if  not  chiefly, 
turned  on  the  circumstances  of  each  case ;  and  2d.  Because, 
as  the  complaint  is  for  malicious  prosecution  as  well  as  for 
false  imprisonment,  those  circumstAuces  may  throw  light  upon 
the  quo  animo  of  the  proceeding ;  and  even  may  have  a  very 
decided  bearing  on  the  right  to  recover  on  the  count  for  false 
imprisonment. 

It  appears  that  the  plaintiff,  having  left  the  service  of  Mr. 
Beardsley,  (who  was  a  deputy  sheriff,)  was  followed  to  her 
home  in  Schoharie  county,  by  himself  and  another  deputy 
sheriff,  with  a  warrant  to  arrest  her  for  petit  larceny,  issued 
on  his  complaint  that  she  had  stolen  his  property  to  the  value 
of  some  $4.  She  is  arrested  in  Schoharie  county,  and  taken  be- 
fore a  magistrate  to  give  bail  to  appear  at  the  next  court, 
having  cognizance  of  the  offense,  to  be  held  in  Albany  county. 
On  the  magistrate's  asking  what  court  that  is,  these  two  dep- 
uty sheriffs  give  him  the  information,  specifying  the  proper 
court,  but  naming  its  term  at  a  time  when  no  term  thereof 
was  to  be  held.  And  she,  and  her  bail,  as  well  as  the  magis^ 
trate,  in  entirely  good  faith,  perfect  a  recognizance  for  her  ap- 
pearance at  Albany,  on  the  day  named ;  and  on  that  day  she 
and  her  bail  travel  some  40  miles  to  Albany,  to  appear  and 
answer  to  the  charge,  but  find  no»  tribunal.  On  her  return, 
and  at  the  distance  of  some  14  miles  from  Albany,  she  is  ar- 
rested on  the  same  warrant,  and  with  unnecessary  and  degrad- 
ing force  is  brought  back  to  Albany,  imprisoned  four  days, 
tried  before  the  justice  who  issued  the  warrant,  and  unhesi- 
tatingly acquitted.    These  circumstances  are  not  all  printed 
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in  the  case ;  (I  suppose  under  the  rule  of  putting  in  only 
what  relates  to  the  exceptions ;)  but  they  were  on  the  argu- 
ment stated  on  one  side,  and  not  contradicted  on  the  other. 

The  arrest  in  Schoharie  county  was  undoubtedly  regular, 
and  the  magistrate  there  had  authority  to  take  bail ;  and  the 
mistake,  by  means  of  which  the  recognizance  was  for  a  wrong 
day,  was  that  of  the  complainant  and  the  officer.  So  far,  cer- 
tainly, there  is  no  attempt  on  her  part  to  evade  or  escape  jus- 
tice; nor  is  there  any  such  attempt  in  her  attending  with  her 
bail,  when  required  by  the  recognizance.  Still  there  can  be 
no  doubt  that  the  recognizance  was  inoperative,  perhaps  ab- 
Bolately  void ;  though  I  think  there  may  be  an  error  in  the 
defendant's  citation  of  authorities  on  this  point.  If  void — 
and  I  am  disposed  to  hold  that  it  was — it  was  an  escape,  vol- 
untary on  the  part  of  the  officer  and  the  complainant;  and 
whatever  public  justice  might  require,  the  complainant  could 
not  object  to  his  being  put  to  the  trouble  of  procuring  a  new 
warrant  if  he  desired  a  further  arrest^ 

I  am  referred  to  Clarh  v.  Cleveland^  (6  Hill,  349,)  as  cov- 
ering the  whole  of  the  principle  claimed  by  the  defendant,  and 
deciding  the  warrant  to  be  in  force,  notwithstanding  the  first 
arrest  This  case  certainly  so  decides.  But  it  cites  cases  which 
do  not  support  it ;  and  I  am  unable  to  accede  to  the  justness 
of  its  reasoning  ;  especially  when  the  civil  cases  cited  fail  to 
sustain  the  analogy  claimed ;  and  the  criminal  ones  are  the 
other  way.  Hawkins  (2  Hawk.  P.  C.  ch.  13,  original  sec.  9) 
says,  "  If  a  constable,  after  he  hath  arrested  the  party  by  force 
of  any  warrant  of  a  justice  of  the  peace,  suffer  him  to  go  at  large, 
upon  his  promise  to  come  again  at  such  a  time  and  find  sure- 
ties, he  cannot  afterwards  arrest  him  by  force  of  the  same 
warrant.  However,  if  the  party  return  and  put  himself  again 
under  the  custody  of  the  constable,  the  constable  may  law- 
fully detain  him.''  And  in  this  section  is  found  most  of  the 
reasoning  of  the  case  in  6th  Hill.  The  latter  case  (besides 
Hawkins)  cites  1  Esp.  Bep.  218,  and  Peaie'a  N.  P.  Gas.  234, 
same  case.     It  is  more  fully  reported  in  Espinassc,  where  the 
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reporter  says,  "  it  appeared  to  be  rather  on  the  ground  of  the 
plaintiff's  having  consented  that  the  warrant  should  remain 
in  force  until  the  second  surety  to  the  parish  was  perfected, 
than  as  holding  the  second  arrest  under  the  warrant  to  be 
legal."  And  Lord  Kenyon  (in  giving  the  nisiprius  decision^ 
of  which  the  reported  case  is  a' review  on  a  motion^  in  banc, 
for  a  new  trial,)  says  the  warrant  continued  in  force  until  the 
parish  obtained  the  object  of  the  original  complaint  That  in 
the  case  it  appeared  that  that  object  had  not  been  performed, 
as  the  plaintiff  had  not  found  two  sureties,  as  he  had  under- 
taken, and  that  the  second  arrest  was  therefore  justified  by 
the  warrant.  And  in  the  statement  of  the  case  it  appears 
that  '^  as  he  had  undertaken"  referred  to  the  fact  that  at  the 
time  of  the  first  arrest,  the  plaintiff  "  had  consented  that  the 
first  warrant  should  remain  in  force,  till  the  bond  was  executed 
by  the  second  surety."  Thus  this  case  goes  a  step  beyond 
Hawkins,  where  the  consent  was  required  to  the  second  arrest ; 
but  stops  very  far  short  of  the  case  in  6th  Hill ;  for  which  it 
surely  is  not  an  authority. 

It  seeips  to  me  that  the  doctrine  of  that  case  (6  Hill)  is  em- 
inently dangerous  to  the  citizen,  as  well  as  eminently  calcu- 
lated to  make  officers  corrupt  and  arbitrary.  The  power  to 
arrest,  at  the  most  annoying  and  oppressive  time,  and  in  the 
worst  manner ;  and  voluntarily  to  let  the  prisoner  go,  without 
any  understanding  that  he  shall  consider  himself  under  arrest ; 
to  extort  money  for  so  doing ;  and  then,  with  the  same  war- 
rant, to  be  able  to  retake  the  prisoner  against  his  will,  and  as 
oppressively  as  before,  seems  to  me  a  doctrine  so  monstrous, 
that  no  argument,  based  on  the  blunders  of  officers  or  magis- 
trates, as  likely  to  leave  public  justice  robbed  of  its  subjects, 
can  for  a  moment  lead  courts  to  sanction  it.  Were  the  point 
settled  by  a  course  of  decisions,  anywhere ;  did  it  not  remain 
standing  upon  a  solitary  case,  which  is  itself  not  sustained  by 
its  citations,  I  might  feel  bound  to  submit,  and  to  abide  by 
the  effect  of  the  doctrine  stare  decisisj  on  the  ground  thai 
what  was  so  well  settled  must  be  right,  although  I  might  not 
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be  able  so  to  see  it.  But  where  the  liberty  of  the  citizen  is 
concerned,  and  no  hardship  is  imposed  upon  the  law,  by  com- 
pelling it  to  see  that  its  own  officers  are  faithfhl  and  compe- 
tent, I  think  I  am  justified  in  saying  that  the  case  may  go  to 
a  higher  tribunal  for  a  decision  which  I  cannot  see  it  right 
to  give. 

It  may,  however,  be  proper,  in  view  of  the  alleged  peculiar 
circumstances  of  this  case,  (the  tying  &c.,)  that  I  should  add, 
that  a  decision  that  the  warrant  remained  good  for  the  second 
arrest,  does  not  necessarily  determine  this  case  for  the  defend- 
ant. For  it  has  been  held  by  high  authority,  that "  if  cruelty, 
malice  and  oppression  appear  to  have  occasioned  or  aggravated 
the  imprisonment,  they  shall  not  cover  themselves  with  the 
thin  veil  of  legal  forms,  nor  escape  under  the  cover  of  a  justi- 
fication, the  most  technically  regular.^  (1  Term  JS.  536,  7.) 
From  this  case  Espinasse,  in  his  Digest,  (p.  332,)  quotes  as  a 
principle :  '^  though  the  original  arrest  might  be  warrantable, 
yet/or  any  subsequent  oppression  or  cruelty,  this  action 
(&lse  imprisonment)  lies/' 

I  should  not  grant  a  new  trial, 

Habbis,  J.,  concurred. 

OouLD  and  Hooxbooh,  Js.,  disseBted. 

New  trial  denied^ 

[Albavt  Ossbbal  Tbbx,  March  7, 1869.    Sarriif  Chvid  and  Hog^boom^ 
JosUces.] 


Akin  and  Schutlbb  vs.  The  Westebn  Bail  Boad  Cob- 

POKATION. 

By  the  act  of  the  legtefaitiire,  passed  in  ISiO,  (Zmm  of  1840,  p.  80,)  granting 
authority  to  the  Albany  and  West  Stockbridge  Bail  Boad  Company  to  con- 
stract  one  or  more  depcfU  in  the  city  of  Albany,  and  to  connect  the  same 
with  its  rail  road  by  a  single  or  doable  track ;  and  thus,  in  effbct,  empow- 
ering the  company  to  extend  its  road  fh»n  Qreenbnsh  to  Albany,  the.ral2 
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road  company  has  the  right  to  carry  passengers  fh)m  Albany  to  Greenbiub, 
as  well  as  oyer  any  other  portion  of  its  road. 

There  is  nothing  in  that  act,  or  in  the  agreement  subsequently  made  between 
the  corporation  of  Albany  of  the  first  part,  the  Albany  and  West  Stock- 
bridge  Rail  Road  Company  of  the  second  part,  and  the  Western  Bail  Road 
Corporation  of  the  third  part,  bearing  date  April  23, 1840,  which  prohibits 
the  Western  Rail  Road  Corporation  fh>m  carrying  passengers  from  Albany 
to  Greenbush,  any  more  than  ftom  Albany  to  any  other  station  on  the  line 
of  the  road. 

The  carrying  of  passengers  across  the  river,  between  Albany  and  Qreenbinh, 
by  the  Western  Rail  Road  Corporation,  upon  ferry  boats,  tree  of  charge,  is 
not  a  violation  of  the  rights  conferred  upon  B.  Akin  and  S.  Schuyler,  by  a 
grant  to  them  fi-om  the  corporation  of  Albany,  made  on  the  Ist  of  October, 
1862,  of  the  exclusive  right  of  ferriage  between  Albany  and  Greenbush,  for 
the  term  of  twelve  years. 

THIS  was  a  case  submitted  to  the  court  without  actioD,  pur- 
suant to  the  372d  section  of  the  code.  The  facts  agreed 
upon  by  the  parties  are  as  follows :  By  an  act  of  the  legislsi- 
tuie,  passed  in  1836,  (Sess.  Laws  of  1836,  p.  361,)  the  Cas- 
tleton  and  West  Stockbridge  Bail  Boad  Company  was  au- 
thorized to  make  the  western  termination  of  its  road  at  a  point 
opposite  to  the  city  of  Albany,  in  the  town  of  Greenbush,  and 
the  name  of  the  corporation  was  changed  to  the  Albany  and 
West  Stockbridge  Bail  Boad  Company.  By  another  act, 
passed  in  1840,  (Sess.  Laws  of  1840,  p,  80,)  the  company  was 
authorized  to  construct  one  or  more  depots  in  the  city  of  Al- 
bany, and  to  connect  the  same  with  its  rail  road  by  a  single 
or  double  track,  with  the  consent  and  approbation  of  the  cor- 
poration of  the  city  J  but  it  was  declared  that  the  act  should 
not  be  so  construed  as  to  authorize  the  company  to  construct 
a  bridge  across  the  Hudson  river,  or  in  any  manner  to  obstruct 
Its  navigation.  By  an  agreement  between  the  corporation  of 
Albany  of  the  first  part,  the  Albany  and  West  Stockbridge 
Bail  Boad  Company  of  the  second  part,  and  the  defendants  of 
the  third  part,  and  bearing  date  the  23d  day  of  April,  1840,  the 
corporation  of  Albany  gave  their  consent  and  approbation  for 
the  construction  by  the  defendants,  who  by  virtue  of  the  same 
agreement,  became  the  lessees  of  the  Albany  and  West  Stock- 
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bridge  Bail  Road  Company,  of  one  or  more  depots  within  the 
city  of  Albany,  and  to  connect  the  same  with  their  rail  road 
by  a  single  or  double  track,  &c.,  upon  the  terms  and  conditions 
prescribed  in  the  act  of  April  13th,  1840.  The  agreement  also 
contains  a  provision  in  the  following  words :  '^Andthesaid  party 
of  the  first  part  farther  agrees  that  no  charge  shall  be  made  to 
the  s^id  'party  of  the  third  part  for  the  right  and  privilege,  at 
their  own  expense,  to  carry  across  the  Hudson  river,  at  Al- 
bany, the  passengers  and  freight  transported  or  to  be  trans- 
ported upon  said  rail  road,  or  the  officers,  agents  and  servants 
of  said  party  of  the  third  part,  or  their  engine,  cars  or  other 
property." 

The  rail  road  of  the  defendants  terminates  at  a  point  on  the 
eastern  shore  of  the  Hudson  river  in  the  town  of  Greenbush, 
opposite  to  the  original  four  wards  of  the  city  of  Albany,  and 
is  connected  with  the  city  by  means  of  ferry  boats  running 
from  said  termination  across  said  river  to  the  foot  of  Maiden 
Lane,  a  point  within  the  limits  of  the  original  four  wards  of 
the  city  and  its  original  bounds  as  established  by  the  charter 
of  Governor  Dongan.  The  defendants  are  in  the  habit  and 
practice  of  carrying  across  the  river,  on  their  ferry  boats,  other 
persons,  teams  and  carriages  than  such  as  are  specified  in  the 
agreement,  free  of  any  charge  therefor,  and  which  would  ne- 
cessarily cross  the  river  by  means  of  the  plaintifib'  ferries,  but 
for  such  carriage  by  the  defendants ;  but  such  persons,  teams 
and  carriages  are  not  solicited  or  excluded  by  the  defendants. 
The  defendants  maintain  their  ferry  for  rail  road  purposes  ex- 
clusively.    No  ferriage  is  charged  or  collected  of  any  body. 

On  the  first  day  of  October,  1852,  the  corporation  of  Al- 
bany granted  to  the  plaintiffs,  for  the  term  of  twelve  years,  at 
an  annual  rent  of  $2250,  the  exdusive  right,  license,  privi- 
lege and  franchise  of  ferrying  on  each  side  the  Hudson  river 
from  the  east  bounds  of  the  original  four  wards  of  Albany  to 
Greenbush,  excepting,  however,  any  right  of  ferriage  before 
granted,  or  which  might  thereafter  be  granted  to  any  rail  road 
company  whose  road  is  or  may  be  terminated,  or  constructed 
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aloDg  the  east  shore  of  the  Hudson  river,  opposite  said  origi* 
nal  four  -wtirds,  which  rights  should  not  he  extended  beyond 
the  passengers,  freight,  agents  and  servants  carried,  or  to  be 
carried  upon  such  roads,  or  in  the  service  of  such  companies. 
The  plaintiffs  claimed  that  the  carriage  of  persons,  passen- 
gers, teams  and  carriages,  other  than  such  as  are  mentioned 
and  specified  in  the  agreement  aforesaid,  is  a  violation  of  their 
rights.  They  asked  that  the  defendants  might  be  adjudged 
to  account  for  the  loss  and  damage  sustained  by  the  plaintiffs, 
and  that  they  might  be  restrained  from  further  violating  their 
rights. 

J,  I,  Werner^  for  the  plaintiffs. 

(7.  B.  Cochranj  for  the  defendants. 

By  the  Courty  Harris,  J.  The  Dongan  charter,  after  re- 
citing that  the  inhabitants  of  Albany  had  '^established  and 
settled  one  f&rry  from  the  town  of  Greenbush,  situated  on 
the  other  side  of  Hudson's  river,  for  the  accommodation  and 
conveniency  of  passengers,  the  said  citizens  and  travelers, 
granted,  ratified  and  confirmed  unto  the  inhabitants,  who 
were  thereafter  to  be  called  *  The  Mayor,  Aldermen  and  Com- 
monalty of  the  citj  of  Albany,'  the  aforesaid  ferry '"  and 
also,  '^  full  license,  power  and  authority  to  establish,  appoint, 
order  and  direct  the  establishing  of  all  ferries  in  and  through- 
out the  said  city,  or  leading  to  the  same,  neoeiasary,  needful 
and  convenient  for  the  inhabitants  of  said  city  and  the  parts 
adjacent,  and  .for  travelers  there."  By  virtue  of  this  grant, 
the  ferry  then  existing,  and  which  still  exists,  at  the  foot  of 
Ferry  street,  became  vested  in  the  corporation  of  Albany. 
The  corporation  was  also  authorized  to  establish  other  ferries, 
but  I  find  nothing  in  tl^e  charter  which  makes  this  power  ex- 
clusive. On  the  contrary,  notwithstanding  the  provision  in 
the  charter^  vesting  in  the  corporation  the  power  to  estaUish 
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ferries,  I  think  it  would  have  been  competent  for  the  l^is- 
latere  also  to  exerdse  the  same  power. 

But  this  power  was  rendered  exclusive  by  the  48th  section 
of  the  act  of  April  13,  1826,  (Seas,  Laws  of  1826,  p.  201,) 
which  declares  that  the  right  of  ferry  granted  by  the  charter 
of  the  city  to  the  mayor,  aldermen  and  commonalty  thereof, 
shall  be  so  construed  as  to  vest  in  the  said  mayor  &c.  ^^  the 
sole  and  exclusive  right  of  establishing,  licensing  and  regu- 
lating all  ferries  on  each  side  of  the  Hudson  river,  leading 
from  Greenbush  opposite  the  east  bounds  of  the  original  four 
wards  of  the  said  city,  to  the  city/'  (See  cUso  Sess.  Laws  of 
.1842,  p.  361,  §  76.)  Whatever  might  before  have  been  the 
construction  of  the  provisions  of  the  charter  relating  to 
ferries,  this  statute  is  a  mandate  from  the  legislative  power, 
requiring  all  courts  to  construe  that  charter  as  vesting  in  the 
corporation  of  Albany  the  sole  and  exclusive  right  of  estab- 
lishing, licensing  and  r^ulating  ferries  across  the  Hudson 
river  opposite  the  original  boundaries  of  the  city.  The  legis- 
lature has  not  assumed  to  exercise  any  such  right.  All  that 
it  has  done,  is  to  authorize  the  rail  road  company  to  con- 
struct one  or  more  depots  in  the  city  of  Albany,  and  to  con- 
nect the  same  with  their  rail  road  by  a  single  or  double  track, 
with  the  consent  and  approbation  of  the  corporation  of  the 
city,  which  consent  and  approbation  was  obtained.  The  de- 
fendants, therefore,  have  acted  as  well  under  the  authority 
of  the  corporation  of  Albany  as  of  the  legislature. 

The  act  of  1840,  in  effect,  authorized  the  rail  road  com- 
pany to  extend  its  road  from  Greenbush  to  Albany.  The 
language  of  the  section  conferring  this  power  seems  to  con- 
template that  this  was  to  be  effected  by  means  of  a  bridge. 
The  authority  granted  is  to  construct  one  or  more  depots  in 
Albany,  and  to  connect  these  with  their  road  by  a  single  or 
double  track.  Whether  this  is  to  be  done  by  a  bridge  or  a 
tunnel  or  a  ferry  is  not  indeed  suggested,  yet,  were  it  not  for 
the  restriction  in  the  last  clause  of  the  section,  which  declares 
that  it  shall  not  be  so  construed  as  to  authorize  the  construe- 
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tion  of  a  bridge  across  the  river^  a  bridge  might  have  seemed 
the  most  natmul  and  practicable  mode  of  accomplishiDg  the 
thing  authorized  to  be  done. 

But  whether  this  object  is  effected  by  means  of  a  bridge  or 
a  ferry,  the  defendants  have  the  right  to  carry  passengers  from 
Albany  to  Greenbush,  as  well  as  over  any  other  portion  of 
their  road.  Their  fhtnchise  extends  from  Albany  to  the  Mas- 
sachusetts line.  There  is  nothing  in  the  act  of  1840,  or  the 
agreement  subsequently  made  between  the  parties,  which  pro- 
hibits the  defendants  from  carrying  passengers  from  Albany 
to  Greenbush,  any  more  than  from  Albany  to  any  other  sta- 
tion on  the  line  of  the  defendants'  road.  Nor  is  it  a  question 
which  concerns  the  plaintiffs,  whether  the  defendants  charge 
fare  for  carrying  their  passengers  from  Albany  to  Greenbush, 
any  more  than  whether  they  charge  fare  for  canying  passen- 
gers upon  any  other  part  of  their  road. 

Suppose  the  clause  in  the  act  of  1840  which  prohibits  the 
rail  road  company,  in  extending  their  road  to  Albany,  from 
building  a  bridge,  were  to  be  stricken  out,  and  the  defendants 
were  to  substitute  a  bridge  fot  their  boats,  could  it  be  pre- 
tended that  they  would  be  liable  fot  an  infringement  of  the 
rights  of  the  plaintiffs,  because  they  allowed  persons  or  even 
carriages  to  pass  over  it  ?  The  plaintiflGs  are  the  proprietors 
of  a  ferry ;  their  right  is  exclusive.  This  is  conceded.  No 
other  person  has  a  right  to  establish  a  ferry  across  the  Hud- 
son opposite  the  original  boundaries  of  the  city.  A  ferry, 
when  considered  as  a  franchise,  consists  in  the  right,  arising 
from  grant  or  prescription,  to  have  a  boat  or  boats  for  carry- 
ing men  and  horses  across  a  river  for  reasonable  fare  or  toU 
{BurriJJ^a  Law  Die.  Ferry.)  Bouvier  defines  a  ferry  to  be  a 
place  where  persons  and  things  are  taken  across  a  river  or 
stream  in  boats  or  other  vessels /or  hire.  The  franchise  con- 
sists in  the  right  to  exact  toll,  and  this  right  involves  the  cor- 
responding obligation  of  maintaining  the  ferry  and  carrying 
such  persons  as  apply  and  pay  their  fare.  But  suppose  a  gen- 
tleman residing  on  either  side  of  the  river  should  choose  to 
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iiuuntain  his  own  boat,  and  should,  as  often  as  occasion  might 
require,  cross  the  river  with  his  family  and  friends,  could  it 
be  pretended  that,  by  so  doing,  he  was  violating  the  exclu- 
sive privilege  of  the  plaintiffs  ?  It  would  be  very  likely  to 
diminish  their  tolls  a  little ;  but  if  so,  it  could  but  be  regard- 
ed as  damnum  absqite  iryuria.  Suppose  again  that  this  same 
gentleman  should  find  upon  his  boat,  when  about  to  cross, 
other  persons.  They  were  not  there  by  his  solicitation,  but 
aware  that  he  had  a  boat  about  to  cross  the  river,  and  them- 
selves desirous  of  crossing,  they  had,  uninvited,  entered  upon 
the  boat,  awaiting  the  owner's  pleasure,  to  cross  the  river; 
will  it  be  claimed  by  the  pTaintiffs  that  the  owner  of  the  boat, 
before  he  ventures  to  cross,  himself,  must,  at  the  peril  of  an 
action,  expel  the  persons  who  have  thus  intruded  theipselves 
upon  him  ?  What  more  have  the  defendants  done  ?  They 
carry  across  the  river,  upon  their  boats,  persons,  teams  and 
carriages.  These  come  on  board  without  solicitation ;  they 
pass  over  without  molestation.  No  leave  is  given;  no  exclu- 
sion is  attempted ;  no  toll  or  fare  is  received.  Can  it  be  that 
this  is  a  violation  of  the  plaintiffo'  exclusive  right  to  maintain 
aferry? 

I  am  unable  to  see  that  the  provisions  in  the  agreement  of 
April,  1840,  whereby  the  corporation  stipulates  that  no  charge 
shall  be  made  to  the  defendants  for  the  right  and  privil^e,  at 
their  own  expense,  to  carry  across  the  Hudson  river  the  pas- 
sengers and  freight  transported,  or  to  be  transported,  upon 
their  rail  road,  or  their  officers,  agents  and  servants,  or  their 
engines,  cars  or  other  property,  has  any  bearing  upon  the 
question  imder  consideration.  Indeed,  I  do  not  perceive  the 
object  of  the  parties  in  having  such  a  provision  inserted  in 
the  agreement.  Certainly,  in  the  present  state  of  things,  it 
can  in  no  way  affect  the  rights  of  either  party.  It  seems  to 
imply  that  while  the  corporation  is  to  have  no  claim  upon  the 
defendants,  in  the  cases  specified  in  the  agreement,  there 
might  be  other  cases  in  which  some  claim  might  justly  be 
made.    Perhaps  the  parties  had  in  view  some  future  arrange- 
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ment,  whereby  the  defendants  should,  indeed,  set  np  a  regu- 
lar ferry,  transporting  passengers  from  shore  to  shore  for  hire, 
and  for  which  right  and  priyil^  the  corporation  might  be 
entitled  to  compensation. 

The  agreement  of  the  first  of  October,  1852,  between  the 
plaintiffii  and  the  corporation  of  Albany,  cannot  affect  the 
rights  of  the  defendants.  The  plaintifb  thereby  became  the 
lessees  of  the  corporation,  and,  as  such,  may  maintain  any  ac- 
tion and  obtain  any  relief  to  which  the  corporation  would 
have  been  entitled,  had  no  such  agreement  been  made.  The 
rights  of  the  parties  must  be  determined  by  the  state  of  things 
existing  after  the  execution  of  the  agreement  of  the  23d  of 
April,  1840. 

Upon  a  careful  examination  of  the  case,  I  am  unable  to  per- 
ceive any  ground  upon  which  relief  can  be  granted  to  the 
plaintifis. 

I  am,  therefore,  of  opinion  that  the  defendants  are  entitled 
to  judgment 

[Albany  Oehbkal  Tesx,  May  4, 1857.    Wm.  B.  ^righi,  Hairri§  and  QmiH 

JuBtioes.] 


Post  vs.  Hoyeb  and  others. 

A  testator,  by  the  2d  danse  of  his  will,  devised  a  part  of  his  homestead  fum 
to  his  three  grandchildren,  Erastns,  Mary  E.  and  John  Hoter,  share  and 
share  alike,  bat  subject  to  the  payment  of  debts  and  legacies,  and  to  the 
cofhdiUionB  thereinafter  stated.  These  conditions  were,  that  they,  being 
minors,  were  not  to  iak$  $cvid  estate  until  they  should  sererally  arrive  at  the 
age  of  twenty-one  years ;  with  a  further  provision  that  in  case  of  the  death 
of  either  before  that  age  and  without  issue,  the  survivors  or  survivor  should 
take  such  share ;  and  in  case  of  the  death  of  all,  under  age  and  without 
issue,  it  should  go  to  the  testator's  son  John  in  fee.  The  testator  then  di- 
rected that  during  the  minority  of  the  grandchildren  his  son  John  should 
take  charge  of,  and  have  the  management  of  the  said  estate,  and  out  of  the 
OMuZt  should  support  the  grandchildren  and  their  mother ; 'and  ha  i^pointed 


ALBANY--SEPTEMBEB,  1859.  $18 

Post  V.  Hover. 

hli  Mm  Jdm  their  gtuurdian,  and  aa  such  guardian  he  waa  io  ha9$  tha/rg^ 

of  their  estate.  Out  of  the  snrplns  of  the  availa  of  the  estate,  oyer  and  aboTo 
iQch  support,  (if  any,)  his  son  John  was  directed  to  pay  the  debts  and  legacies 
charged  thereon;  and,  after  doing  so,  to  invest  at  interest  any  surplus  that 
might  remain,  for  the  use  and  benefit  of  the  grandchildren,  to  be  paid  over 
to  them  at  the  ago  of  twenty-one.  He  was  not  to  be  made  liable  or  account- 
able for  losses  in  the  management  of  the  estate,  unless  for  gross  neglect, 
&c  The  testator  also  directed  that  so  long  as  Mary  H.,  the  mother  of  his 
ssid  grandchildren,  and  the  widow  of  his  deceased  son  Peter,  should  remain 
the  widow  of  his  son,  she  should  remain  in  the  testator's  mansion  house  and 
superintend  the  household  affairs,  and  be  supported  out  of  the  avails  of  the 
property  devised  to  the  grs^dchildren. 

BM 1.  That  the  intent  of  the  testator,  as  appearing  ih>m  the  terms  of  the  de- 
vSfo,  waa  as  follows :  1.  A  devise  of  the  real  estate  to  the  three  grandchil- 
dren, in  fee,  to  take  effect  in  possession  on  their  arriving  at  the  age  of 
twenty-one  years.  2.  In  case  either  of  them  should  die  before  the  age  of 
twonty-one  and  without  issue,  a  devise  over  to  the  survivors,  and  if  they 
should  all  die,  to  the  testator's  son  John,  in  fee.  8.  A  devise  of  the  fee  in 
trust,  by  implication  of  law,  to  John,  during  the  minorities  of  the  grand- 
children, and  until  the  youngest  grandchild  should  arrive  at  the  age  of 
twenty-one  years. 

2.  That  the  trust  or  direction  to  the  testator's  son  John  to  manage  and  control 
the  estate,  and  receive  and  apply  the  avails  thereof,  during  the  minorities 
of  the  grandchildren,  was  ifoidy  as  involving,  necessarily,  a  suspense  of  the 
power  of  alienation  during  the  minorities  of  the  Uvrw  grandchildren.  And 
that  the  tmst  was  not  saved,  as  a  valid  trust,  by  the  provisions  of  section  66 
of  112.  5.728. 

8.  That  the  whole  devise,  including  the  illegal  trust,  was  not  so  closely  inter- 
woven, in  its  several  parts,  but  that  the  valid  could  be  detached  ftom  the 
void  provisions,  and  preserved,  without  doing  violence  to  the  testator's  in- 
tentions. 

4.  That  the  main  devise  to  the  infant  grandchildren  and  to  the  testator's  son 
John,  was  valid ;  and  that  the  same  took  effect  during  the  respective  minor- 
ities of  the  grandchildren,  as  well  as  afterwards.  And  that  the  estate  vested 
in  the  grandchildren  immediately  on  the  death  of  the  testator,  subject  to  be 
divested  or  determined  by  their  death  under  age  and  without  issue. 

6.  That  the  provision  for  the  residence  of  the  mother  of  the  infant  devisees  in 
the  mansion  house  of  the  testator,  and  for  her  support  out  of  the  avails  of 
the  estate,  during  her  widowhood,  was  valid. 

6.  That  during  the  minorities  of  the  grandchildren  the  estate  descended  to  the 
in&nt  devisees  of  the  testator,  subject  to  the  charges  named  in  the  will,  in- 
cluding the  charge  for  the  residence  and  support  of  the  widow. 

7.  That  in  all  other  respects  the  provisions  of  the  will  were  valid,  and  capable 
of  being  enforced. 

The  courts  have  latterly  leaned  more  and  more  to  the  preservation  of  such  parts 


314  CASES  IN  THE  SUPBEME  OOUBT. 

PoBt  V.  Hover. 

of  a  will  aa  may  be  separated  from  the  reet  withoat  a  dlnnption  of  tiie 
whole.    Per  Hooebooic,  J. 
It  18  a  well  eetabliflhed  rale  that  where  the  deyises  are  distiiict,  or  one  part  can 
safely  be  detached  from  another,  withoat  distnrbing  the  relation  or  conta- 
naity  of  the  whole,  it  should  be  done.    Per  Hoobboox,  J. 

THIS  action  was  brought  to  obtain  a  judicial  oonstmction 
of  a  portion  of  the  last  will  and  testament  of  John  Hover, 
deceased.  It  was  tried  at  the  Columbia  circuit,  held  in  Sep- 
tember, 1858,  Hon.  Geo.  Gould,  J.  presiding,  who  directed 
that  a  verdict  be  entered  against  the  plaintiffs,  establishing 
each  and  all  the  provisions  of  the  said  last  will  and  testament 
which  are  in  controversy  in  this  suit,  subject  to  the  opinion 
of  this  court  at  a  general  term.  The  portions  of  the  will 
sought  to  be  questioned  are  as  follows : 

*^ Secondly:  I  give,  devise  and  bequeath  unto  my  three 
grandchildren,  viz.  Erastus  Hover,  Mary  Elizabeth  Hover 
and  John  Hover,  infant  children  of  my  son  Peter,  all  that  part 
of 'my  homestead  farm,  so  as  to  include  the  dwelling  house,  out 
buildings  and  orchard,  I  purchased  of  the  widow  Rouse.  Said 
tract  is  bounded  as  follows :  (Here  described  by  metes  and 
bounds,)  To  have  and  to  hold  the  same  to  my  said  three 
grandchildren  above  named,  share  and  share  ab'ke,  subject, 
however^  to  the  conditions  hereinafter  stated,  and  to  the  pay- 
ment of  all  my  just  debts  and  funeral  expenses,  and  to  the 
payment  of  all  such  legacies  as  I  shall  charge  upon  this  part 
of  my  estate  so  devised  to  my  said  grandchildren. 

Whereas,  the  three  grandchildren  above  named,  to  whom 
I  have  devised  that  portion  of  my  homestead  farm,  are  now 
all  minors  under  the  age  of  twenty-one  years :  now  it  is  my 
will  and  pleasure  that  they  are  not  to  take  said  estate  until 
they  severally  arrive  to  the  full  age  of  twenty-one  years ;  and 
in  case  of  the  death  of  either  of  them  before  arriving  to  the 
age  of  twenty-one  years  without  issue  lawfully  begotten,  the 
survivors  or  survivor  of  them  to  take  the  share  of  such  as  may 
die  without  issue  before  a  division  is  to  take  place ;  and  should 
all  of  said  three  grandchildren  above  named  happen  to  die, 
without  leaving  lawful  issue,  before  they  arrive  to  the  fuH  age 
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of  twenty-one  years,  then  and  in  such  case,  I  give  said  real 
estate  to  my  son  John  Hover,  his  heirs  and  assigns  for  ever. 

It  is  my  further  will  and  pleasure,  and  I  do  so  order  and 
direct,  that  during  the  minority  of  said  three  grandchildren, 
my  son  John  Hover  shall  take  charge  of,  and  have  the  man- 
agement of,  that  part  of  my  real  estate  immediately  after  my 
decease,  and  out  of  the  avails  of  said  estate  my  said  son  John 
shall  support  my  said  grandchildren  and  their  mother  Mary, 
if  she  remain  single ;  and  I  do  hereby  nominate,  constitute 
and  appoint  my  son  John  Hover,  guardian  of  my  said  three 
grandchildren  above  named,  during  their  minority,  and  as 
such  guardian  to  have  charge  of  their  estate. 

And  whereas,  I  desire  to  make  provision  for  the  support  of 
my  daughter-in-law  Mary  Hover,  widow  of  my  deceased  son 
Peter :  now  it  is  my  will  that  so  long  as  Mary  Hover,  the 
widow  of  my  deceased  son  Peter,  shall  remain  single  and  con- 
tinue the  widow  of  my  said  son,  she  shall  remain  in  my  man- 
aion  house  and  superintend  the  household  affairs,  and  be 
siapported  out  of  the  avails  of  that  part  of  my  estate  herein 
devised  to  my  three  grandchildren  above  named,  children  of 
said  Mary  and  Peter  Hover ;  but  in  case  she  should  again  in- 
termarry, then  the  provision  for  the  support  and  maintenance 
ia  to  cease,  and  she  no  longer  will  be  permitted  to  remain 
in  my  said  mansion  house  or  upon  my  said  farm ;  and  in  case 
of  the  death  of  all  my  said  three  grandchildren  without  issue 
before  jthey  arrive  at  the  full  age  of  twenty-one  years,  so  that 
the  said  real  estate  should  fall  to  my  son  John,  as  above 
stated,  then  I  direct  that  upon  the  happening  of  such  an  event 
that  my  son  John  Hover  shall  pay  over  to  my  daughter-in-law 
Maiy,  widow  of  my  deceased  son  Peter,  the  stmi  of  one  thou- 
sand dollars,  which  shall  be  in  fuU  of  her  maintenance  and 
support,  and  in  foil  of  all  claims  she  might  have  against  my 
estate. 

It  is  my  forther  will  and  pleasure,  and  I  do  so  order  and 
direct,  that  my  son  John  shall,  after  supporting  my  said  three 
grondchildren  and  their  mother,  if  there  shall  be  any  surplus 
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arising  from  the  avails  of  this  part  of  my  estate  devised  to 
them,  pay  and  discharge  the  dehts  and  leaden  charged 
thereon ;  and  after  the  payment  of  all  dehts  and  legacies 
charged  thereon,  then  I  direct  that  my  said  son  shall  invest 
at  interest  such  surplus  for  the  use  and  benefit  of  my  said 
grandchildren,  to  be  paid  over  to  them  \vhen  they  severally 
arrive  to  the  .full  age  of  twenty-one  years,  share  and  share 
alike. 

Item :  Whereas,  I  have  in  this  my  will  directed  my  ex- 
ecutors to  pay  all  my  debts,  funeral  expenses  and  legacies, 
out  of  my  personal  estate,  and  have  also  made  them  liens  up- 
on that  portion  of  my  homestead  devised  to  my  three  grand- 
children, heirs  of  my  son  Peter :  now  to  enable  them  to  naeet 
the  payment  of  all  the  debts  and  legacies,  I  give  and  devise 
all  the  rest  of  my  personal  estate,  not  otherwise  devised,  unto 
my  said  three  grandchildren,  viz.  Erastus  Hover,  Mary  Eliza- 
beth Hover  and  John  Hover,  heirs  of  my  son  Peter,  share  and 
share  alike  ;  subject  however  to  the  payment  of  all  my  debts, 
funeral  expenses  and  the  legacies  devised  to  my  daughters 
and  my  son  John,  and  which  I  have  charged  upon  my  home- 
stead farm,  devised  to  my  said  three  grandchildren ;  but  I 
desire  to  have  it  fully  understood,  that  my  said  three  grand- 
children last  named  are  not  to  enter  into  the  possession  of  any 
part  of  the  real  estate  devised  to  them  until  the  youngest 
child  shall  arrive  to  the  age  of  twenty-one  years.  But  in  re- 
gard to  the  personal  estate  I  have  devised  to  them,  they  shall 
take  and  receive  their  several  shares  or  portions  as  soon  as 
they  each  arrive  at  the  age  of  twenty-one  years." 

Upon  the  above  clauses  of  the  will,  the  plaintifib  in  their 
complaint  raised  the  following  questions  : 

Ist.  Whether  the  devise  of  that  portion  of  the  testator's 
homestead  farm  described  in  the  second  item  of  the  testator's 
will,  to  his  three  grandchildren,  Erastus  Hover,  Mary  Eliza- 
beth Hover  and  John  Hover,  with  the  contingent  devise  of 
the  same  farm  over  to  John  Hover  in  case  of  the  death  of  all 
of  said  three  grandchildren  before  *they  aitive  at  the  full  age 
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of  twenty-one  years  without  lawful  issue,  or  any  part  thereof, 
is  valid. 

2d.  Whether  the  charge  and  management  of  said  farm 
committed  to  the  said  John  Hover,  after  the  death  of  the  tes- 
tator, and  the  power  and  discretion  given  to  the  said  John 
Hover  to,  dispose  of  the  avails  of  the  farm  as  given  by  the 
testator  in  his  will,  are  valid  or  invalid. 

3d.  Whether  both  the  devise  to  the  said  three  grandchildren 
of  the  testator,  Erastus,  Mary  Elizabeth  and  John,  of  a  por- 
tion of  his  homestead  farm,  with  the  said  contingent  devise 
over  to  John  Hover  in  case  of  the  death  of  all  three  grand- 
children, either  with  or  without  the  trust  created  in  John  Ho- 
ver over  the  said  premises,  and  the  avails  thereof  during  the 
minority  of  said  grandchildren,  do  not  suspend  the  power  of 
alienation  of  such  premises  for  more  than  two  lives  in  being, 
contrary  to  the  statutes  against  perpetuities. 

4th.  If  the  above  mentioned  devises  find  trusts  are  void, 
what  are  the  rights  and  interests  of  the  respective  parties  to 
this  suit,  in  and  to  the  property  covered  by  them ;  and  to 
what  extent  are  the  other  provisions  of  said  will  destroyed  or 
affected  by  such  devises  and  trusts  being  void. 

The  complaint  was  filed  by  two  of  the  children  and  heirs  at 
law  of  the  testator  (in  connection  with  their  husbands)  against 
all  the  other  children,  heirs  at  law,  devisees,  legatees  and  ex- 
ecutors of  the  deceased.  The  Executors  and  several  of  the 
children  (including  the  alleged  trustee  under  the  2d  clause  of 
the  will)  answered  the  complaint,  claiming  the  validity  of  all 
the  provisions  of  the  will.  Others  answered,  insisting  that 
all  the  provisions  of  the  second  clause  of  the  will  were  void, 
and  that  the  property  passed  to  the  heirs  at  law.  Several  of 
the  defendants  were  infants  ;  among  others  the  three  grand- 
children, children  of  the  testator's  deceased  son  Peter,  were 
infants  under  the  age  of  fifteen  years.  All  the  infants  ap- 
peared by  a  guardian  ad  litem  and  submitted  their  rights  to 
the  protection  of  the  court.  The  will  contained  no  residuary 
plause,  as  to  the  real  estate.    It  was  executed  on  the  28th  day 


318  CASES  IN  THE  SUPREME  COUBT. 

Poit  9.  Hover. 

of  August,  1852,  and  was  admitted  to  probate  by  the  surro- 
gate of  Columbia  oouuty,  on  the  26th  day  of  February,  1858. 
The  testator  was  an  inhabitant  of  Columbia  county,  and  died 
there  on  the  18th  day  of  December,  1857.  The  real  estate  in 
controversy  is  located  in  the  town  of  Germantown,  in  the 
county  of  Columbia. 

B.  H.  King^  for  the  plaintiffii. 

0.  B.  Cochrane^  for  defendants  Nicholas  Burgort  and  oth- 
ers, opposing  the  will. 

John  Oaulfjim.j  for  the  executors  and  infants,  and  for  the 
defendants  John  Hover  and  others,  supporting  the  wilL 

By  the  Courts  Hogeboom,  J.  The  will  in  question  is  not 
altogether  unambiguous  in  its  terms.  It  becomes  therefore 
important  to  determine  the  intent  of  the  testator,  before  we 
attempt  to  settle  the  other  question,  whether  this  intent^  as 
expressed  in  the  will,  is  consistent  With  the  rules  of  law. 

The  clause  of  the  will  more  particularly  in  controversy  de- 
vises a  part  of  the  homestead  farm  to  his  three  grandchildren, 
Erastus,  Mary  Elizabeth  and  John  Hover,  share  and  share 
alike,  but  subject  to  the  payment  of  debts  and  legacies  and  to 
the  conditions  thereinafter  stated.  These  conditions  are,  that 
they  being  minors,  are  not  to  take  said  estate  until  they  sev- 
erally arrive  at  the  age  of  twenty-one  years ;  with  a  further 
provision  that  in  case  of  the  death  of  either  before  that  age 
and  without  issue,  the  survivors  or  survivor  shall  take  such 
share ;  and  vi  case  of  the  death  of  all  under  age  and  without 
issue,  it  shall  go  to  the  testator's  son  John,  his  heirs  and  as- 
signs for  ever.  One  of  the  principal  questions  discussed  in  the 
case  was  whether  this  devise  conferred  upon  the  grandchildren 
a  present  and  vested  interest,  or  only  a  future  and  contingent 
one,  depending  upon  their  attaining  the  age  of  twenty-one. 
But  for  a  single  expression  there  wotQd  seem  to  be  no  doubt 
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that  the  testator  intended  to  vest  in  them  a  present  estate  in 
fee,  determinable  upon  their  death  dnring  their  minority  with- 
out issue.  The  expression  which  raises  a  doubt  in  my  mind, 
upon  this  subject,  is,  that  they  are  not  to  take  the  estate  until 
they  severally  attain  full  age.  I  was  strongly  impressed  on 
the  argument  with  the  idea,  and  am  still  inclined  to  think, 
that  this  clause  means  merely  that  they  should  not  take  said 
estate  in  possession  until  the  time  before  mentioned.  For 
although  the  language  is  absolute  and  unqualified,  that  they 
shall  not  take  the  estate,  it  is  susceptible  of  being  referred  to 
the  question  o( possession  as  well  as  of  interest,  without  doing 
Tiolence  to  the  terms  of  the  will ;  and  looking  at  the  whole 
will,  this  seems  most  consonant  to  the  testator's  intentions. 
His  object  was  to  give  them  the  property — except  in^the  con- 
tingency before  mentioned — and  to  provide  for  their  support 
and  that  of  their  mother  during  the  period  that  their  tender 
age  and  inexperience  should  disqualify  them  for  taking  charge 
of  the  property.  During  this  period  the  revenues  of  the  estate 
are  directed  to  be  applied  and  husbanded  for  this  object,  and 
the  surplus,  if  any,  is  to  be  invested  for  their  benefit.  Again, 
in  a  subsequent  part  of  the  will,  the  time  of  their  taking  pos- 
session of  the  estate  is  postponed  until  the  youngest  grand- 
child attains  the  age  of  twenty-one  years ;  the  time  of  their 
taking  the  estate  having  been  fixed  by  the  previous  clause,  at 
the  i)eriod  when  they  should  severally  attain  the  age  of  twen- 
ty-one years.  As  the  will  therefore  admits  of  this  construction 
without  violence  to  its  language,  and  such  construction  har- 
monizes best  with  the  intention  of  the  testator,  so  far  as  it 
can  be  collected  from  other  parts  of  the  will,  I  conclude  that 
according  to  the  terms  of  this  clause  of  the  will  the  estate 
vested  in  the  grandchildren  immediately  upon  the  death  of 
the  testator,  subject  to  be  divested  or  determined  by  their  death 
under  age  and  without  issue. 

But  there  is  another  clause  of  the  will  which  demands  par- 
ticular notice.  The  testator  directs  that  during  the  minority 
of  the  grandchildren,  his  son  John  shall  take  charge  of 
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and  have  the  management  of  the  said  estate,  and  out  of  the 
avails  shall  support  the  grandchildren  and  their  mother ;  and 
he  appoints  his  son  John  their  guardian^  and  as  such  guar- 
dian he  is  to  have  charge  of  their  estate.  Out  of  the  surplus 
of  the  avails  of  the  estate  over  and  above  such  support,  (if 
any,)  John  is  directed  to  pay  the  debts  and  legacies  charged 
thereon,  and  after  doing  so  to  invest  at  interest  any  surplus 
that  may  remain,  for  the  use  and  benefit  of  the  grandchildren, 
to  be  paid  over  to  them  when  they  shall  severally  arrive  to  the 
full  age  of  twenty-one  years.  He  is  not  to  be  made  liable  or 
accountable  for  losses  in  the  m^nagem^ent  of  the  estate,  unless 
for  gross  neglect,  provided  he  does  the  best  he  can,  which  is 
left  wholly  to  his  sole  judgment. 

These  provisions  do  not  contain  any  express  and  specific 
devise  of  the  estate.  They  may  possibly  be  executed  by  per- 
sons charged  with  a  mere  power  or  authority  over  the  estate, 
but  they  are  more  consistent  with  those  large  and  discretionary 
powers  conferred  upon  trustees,  and  strongly  partake  of  the 
qualities  and  characteristics  usually  vested  in  functionaries  of 
that  description.  Besides,  in  order  to  execute  the  authority 
conferred  by  the  will,  it  is  essential  that  John  should  have  the 
possession  of  the  lands,  and  the  control  of  and  the  title  to  the 
rents  and  profits  of  the  estate.  And  by  statute,  every  such 
person  shall  be  deemed  to  have  a  legal  estate  in  the  lands. 
(1 R,  8.  727,  §  47.)  And  powers  very  similar  to,  if  not  abso- 
lutely identical  with  those  contained  in  this  instrument,  have 
been  held  to  create  a  trust  and  to  vest  a  legal  title  in  the 
trustees  by  implication,  to  enable  the  trustees  to  collect  and 
receive  the  rents  and  profits  and  income  of  the  property,  apply 
them  to  the  .purposes  of  the  trust,  and  accumulate  the  surplus, 
as  directed  by  the  will.  (Bradley  v.  Amidon^  10  Paige^  241, 2. 
Leggett  v.  PerhinSy  2  Gomst.  305.  Brewster  v.  Striker^  Id. 
30  to  36.  Leggett  v.  HunteVy  19  N.  T.  Sep.  445.)  There  was, 
therefore,  a  trust  created  by  the  terms  of  the  will,  in  the  tes- 
tator's son  John,  and  he  must  be  held  to  have  been  intended 
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to  be  vested,  as  trustee,  with  the  legal  estate.  And  it  was  to 
continue  during  the  minorities  of  the  children. 

The  terms  of  the  devise,  therefore,  as  expressed  in  the  will, 
appear  to  be  as  follows :  1.  A  devise  of  the  real  estate  to 
the  three  grandchildren  in  fee,  to  take  effect  in  possession,  on 
their  arriving  at  the  age  of  twenty-one  years.  2.  In  case 
they  die  before  twenty-one,  and  without  issue,  a  devise  over 
to  the  survivor,  and  if  they  all  die,  to  John,  (the  testator's 
son,)  in  fee.  3.  A  devise  of  the  fee  in  trust,  by  implication 
of  law,  to  John,  during  the  ininorities  of  the  grandchildren, 
and  until  the  youngest  grandchild  shall  arrive  at  the  age  of 
twenty-one  years.  Let  us  now  see  how  far  these  provisions 
are  consistent  with  the  rules  of  law. 

But  for  the  restrictive  clause  in  the  will,  that  the  in£uit 
devisees  should  not  take  the  estate  until  they  came  of  age, 
and  the  trust  estate  created  by  the  will  during  the  interven- 
ing period,  the  devise  to  them  would  take  effect  immedi- 
ately, and  would  vest  in  them  a  determinable  fee.  (Mavr- 
rice  V.  Graham^  8  Patgre,  483.  Pond  v.  Bergh,  10  id.  140. 
EutUer  V.  Hunier,  17  Barb.  29.  ChHstie  v.  Phy/e,  19  JV;  T. 
Bqp.  344.)  But,  as  before  stated,  the  clause  in  question 
postpones  the  vesting  of  the  estate  in  possession  until  the 
devisees  reach  their  majority.  And  another  clause  vests  the 
estate,  in  4he  mean  time,  in  John  Hover,  the  son  of  the  tes- 
tator, as  trustee.  This  estate  is  inalienable.  Its  alienation 
would  he  ^L  contravention  of  the  trust,  and  is  forbidden  by 
statute.  (1  B.  S.  730,  §.  84,  [65].)  The  interest  of  the 
beneficiaries  in  the  rents  and  profits  is  equally  inalienable. 
(§  82,  [63].)  .  There  being,  then,  no  persons  in  being  by 
whom  an  absolute  fee  in  possession  can  be  conveyed,  there  is 
a  suspense  of  the  power  of  alienation,  according  to  the  statu- 
tory definition.  (1  B.  S.  723,  §  14.)  This  suspense  necessa- 
rily continues  for  the  minorities  of  the  three  grandchildren. 
The  trust  continues  for  that  length  of  time ;  at  least,  such  is 
my  understanding  of  the  terms  of  the  will.    It  is  therefore 
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void.  (Amory  v.  Lord,  5  Selden,  416.  Hawley  v.  James^ 
16  Wend,  61,  71,  171,  210,  225.  Lang  v.  BopTce,  6  Sandf. 
8,  a  Eep.  363.) 

This  trost  is  not  saved  as  a  valid  trast,  as  the  defendants' 
connsel  suppose,  by  the  provisions  of  section  55  of  1  Revised 
StattUeSj  728.  That  shows  the  trast  to  belong  to  a  valid 
class,  but  nevertheless  requires  it  not  to  violate  the  law  against 
perpetuities.  As  this  has  been  shown  to  violate  that  law,  it 
must  fall. 

The  remaining  question  is,  must  the  whole  devise  fail,  in- 
cluding the  illegal  trust,  as  being,  so  closely  interwoven  that 
they  cannot  be  separated  without  doing  violence  to  the  testa- 
tor's intentions ;  or  may  the  principal  devise  to  the  grand- 
children, and  in  a  certain  contingency,  to  his  son  John,  be 
preserved  as  carrying  out  the  general  intent  of  the  testator. 
The  courts  have  latterly  leaned  more  and  more  to  the  preser- 
vation of  such  parts  of  a  will  as  may  be  separated  from  the 
rest  without  a  disruption  of  the  whole.  This  is  done  with  a 
view  to  conform,  as  far  as  possible,  to  the  wishes  of  the  tes- 
tator ;  for,  although  it  may  be  usually  assumed  that  each 
part  of  a  will  is  made  somewhat  with  reference  to  all  the  rest, 
yet  it  is  every  day's  practice,  and  a  well  established  rule,  that 
where  the  devises  are  distinct,  or  one  part  can  be  safely  de- 
tached from  another,  without  disturbing  the  relation  or  con- 
tinuity of  the  whole,  it  should  be  done.  This  rule  was  held 
to  be  sound,  and  was  practically  acted  upon  by  the  court  of 
appeals  in  the  late  case  of  Savage  v.  Burnhaniy  (17  N.  Z. 
Bep.  561.)  The  same  rule  has  been  enforced  in  several  other 
cases.  {Darling  v.  Sogers,  22  Wend,  483.  Kane  v.  Gott,  7 
Paige,  621 ;  S.  C.  24  Wend.  641.  Depeyster  v.  dendining, 
8  Paige,  295.    Hcucton  v.  Corse,  2  Barb.  Ch.  Bep.  506.) 

In  the  present  case,  I  am  of  opinion  that  the  same  course 
should  be  pursued.  The  main  intent  of  the  testator  was  to 
give  this  farm  to  his  grandchildren,  and  to  put  it  in  their 
possession  at  an  age  when  they  would  have  the  requisite  judg- 
ment to  manage  and  control  it.    This  purpose  can  be  effect- 
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uated.    He  had  in  view  a  subordinate  object,  to  wit,  to 
employ  tbe  income  of  this  estate  as  a  fund,  during  their  mi- 
nority, for  their  support,  and  for  the  payment  of  debts  and 
legacies.    This  latter  purpose  can  still  be  subseryed,  if  neces- 
sary, as  the  debts  and  legacies  are  charged  upon  the  estate. 
Their  support  during  their  minority  may  also  be  drawn  from 
the  same  source,  as  the  practical  effect  of  avoiding  the  trust, 
and  affirming  the  direct  devise  to  the  grandchildren,  will  be 
to  devolve  the  estate  during  their  several  minorities,  as  well 
as  afterwards,  upon  the  infant  devisees  of  the  testator  before 
named,  in  case  the  cy  pres-  doctrine  before  mentioned  is  ap- 
plied.   The  payment  of  the  debts  and  l^acies  will  still  re* 
main  to  be  enforced,  as  was  the  intention  of  the  testator, 
primarily,  out  of  the  personal  estate ;  and  then,  in  case  there 
should  be  a  deficiency,  out  of  this  real  estate.    I  think,  further, 
that  the  clause  allowing  the  mother  of  the  grandchildren  to  re- 
side in  the  mansion  house  and  be  supported  out  of  the  avails 
of  this  estate,  is  sufficiently  disconnected  from  the  invalid 
parts  of  this  devise  to  be  allowed  to  stand.    The  devisees  will 
therefore  take  the  estate  charged  with  this  incumbrance.    The 
only  particular,  therefore,  in  which  the  testator's  intentions 
will  be  frustrated,  will  be  in  reference  to  the  vesting  of  the 
possession  of  the  estate  in  the  grandchildren  during  their  mi- 
nority.   And  I  do  not  regard  this  as  of  sufficient  importance 
to  overturn  the  whole  devise,  as  the  estate  must  necessarily 
be  administered  during  their  minority,  through  the  agency  of  > 
a  legally  appointed  guardian  or  representative,  and  the  pre- 
cise practical  result  designed  by  the  testator  will  thus  be  ac- 
complished. 

There  should,  therefore,  be  a  decree  upholding  the  main  de- 
vise to  the  infant  grandchildren,  and  to  the  testator's  son  John, 
and  declaring  tiiat  it  is  to  take  effect  during  their  respect- 
ive minorities,  as  well  as  afterwards ;  avoiding  the  trust  or 
direction  to  John  to  manage  and  control  the  estate  and  re- 
ceive and  apply  the  avails  of  the  estate  during  the  minorities  of 
the  grandchildren ;  upholding  the  provision  for  the  residence 
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of  their  mother^  and  her  support  out  of  the  avails  of  the  estate 
during  the  period  named  in  the  will ;  and  further  declaring, 
that  during  the  minorities  of  the  grandchildren  the  estate  de- 
scends to  the  aforesaid  infant  devisees  of  the  testator,  subject 
to  the  charges  named  in  the  will,  and  that  of  the  residence 
and  support  of  the  widow ;  and  that  in  all  other  respects  the 
provisions  of  the  will  be  declared  valid,  and  entitled  to  be 
enforced. 

I  have  had  some  difficulty  on  the  question  of  costs.  It  is 
becoming  quite  common  to  institute  suits  for  the  judicial 
construction  of  wills,  and  other  instruments  in  which  no  other 
telief  is  sought  than  such  construction,  and  in  which  the  par- 
ties prosecuting  them  have  no  connection  with,  or  interest  in, 
the  trust  therein  created,  and  have  nothing  in  any  aspect  of 
the  case  but  a  mere  legal  estate  in  the  premises.  Of  such 
cases  a  court  of  equity  has  no  appropriate  jurisdiction.  The 
jurisdiction,  if  any,  arises  under  iiie  head  of  trust,  unless 
some  other  recognized  modes  of  relief,  such  as  the  taking  and 
settling  of  an  account,  is  coupled  with  a  prayer  for  the  con- 
struction of  the  written  instrument  (Smtih  v.  Smtthy  4 
Paige,  271.  Mitchell  v.  Blainy  5  id.  588.  Wood  v.  Van- 
denburghj  6  id.  277.  King  v.  Strong,  9  id.  94.  Bowers  v. 
Smith,  10  id.  193.)  In  the  last  case,  it  is  held  that  an  heir 
at  law  of  a  testator,  or  a  devisee  who  claims  a  mere  legal  es- 
tate in  the  property,  where  there  is  no  trust,  is  never  allowed 
to  come  into  a  court  of  equity  for  the  mere  purpose  of  ob- 
taining a  judicial  construction  of  the  provisions  of  the  will 
(10  Paige,  200.)  The  plaintiffs  are  nearly  in  that  position, 
and  are,  besides,  wholly  unsuccessful  in  the  matters  litigated, 
and  the  objection  to  the  institution  of  this  suit  is  ta^en  in 
the  answer  of  the  principal  defendants.  Under  such  circum- 
stances it  does  not  seem  equitable  to  charge  the  residuary 
estate,  which  passes  by  the  will  to  the  infant  grandchildren, 
with  the  entire  costs  of  the  litigation.  Nevertheless,  the  suit 
was  probably  commenced  in-  good  faith,  and  in  conformity 
with  what  was  supposed  to  be  the  usual  practice.    It  is  a  fit 
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case,  I  think,  for  exercising  the  discretion  of  the  court,  find 
for  charging  the  plaintiffs  and  all  the  unsuccessful  defendants 
with  their  own  costs  respectively ;  those  of  the  infant  defend- 
ants to  be  a  charge  upon,  and  payable  out  of,  their  estate, 
and  the  costs  of  the  executors  and  the  trustee  John  Hover,  to 
be  a  charge  upon,  and  payable  out  of,  the  general  fund  or  re- 
siduary estate,  devised  to  these  infant  grandchildren  above 
mentioned.    The  decree  may  contain  a  clause  to  that  effect. 

[Albaht  General  Tbbm,  September  5, 1869.    Wright,  Oould  and  Eog§' 
boom,  Justices.] 


Clements  t;^.  Gbbow. 

Btdeb  v8.  Gebow. 

Cabfenteb  and  others  vs.  Gebow. 

A  statement,  upon  which  a  Judgment  by  confession  is  entered,  in  these  words : 
<(  This  confession  of  judgment  is  for  a  debt  Justly  due  to  the  plaintiff,  arising 
upon  the  following  fiusts :  for  money  lent  and  adyanced  by  said  plaintiff  to 
me  on  the  Ist  day  of  Aprils  1S66,  ai)d  interest  on  the  same  from  the  1st  day 
of  April,  1867,''  is  defectiye,  in  not  showing  that  the  sum  for  which  Judg- 
ment is  confessed  "  is  Justly  due  or  to  become  due;"  that  is,  that  the  sum 
confessed  does  not  exceed  the  debt  or  liability. 

So,  a  statement  in  this  form :  "  This  confession  of  Judgment  is  for  a  debt  JusUy 
owing  from  me  and  due  to  the  plaintiff,  arising  from  the  following  &cts :  for 
money  borrowed  by  me,  of  him,  in  June,  1856^  for  which  I  gave  him  my 
note,  and  one  year's  interest  thereon,"  is  defective  for  the  same  reason. 

8o  also,  KM  of  a  statement  as  follows :  "  This  confession  of  Judgment  is  for  a 
debt  justly  due  and  owing  from  me  to  the  plaintlflb,  for  goods,  wares  and 
merchandise,  groceries,  dry  goods,  salt,  calico,  muslin,  molasses,  sugar  and 
other  articles,  sold  and  delivered  by  them  to  hie  at  various  times  within  the 
last  two  years,  as  per  schedule  annexed ;"  no  schedule  being  in  &ct  annexed. 

The  amcwni  of  the  debt,  for  which  Judgment  is  confessed — and  if  it  be  for 
money  lent  and  advanced,  the  amount  of  money  loaned,  and  if  it  is  lior 
goods  sold  and  delivered,  the  amount  of  the  sales,  or  total  price  of  the 
goods — must  be  set  forth  explicitly,  and  not  be  left  to  inference. 

This  is  a  vital  part  of  a  valid  confession ;  and  the  omission  of  it  is  a  fatal 
defect. 
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APPEALS  from  orders  setting  aside  jndgments  entered  on 
confession.  The  Middletown  Bank  having,  on  the  16th 
October,  1857,  recovered  a  judgment  against  Daniel  Gerow 
and  others  for  $1525.37,  moved  to  set  aside  the  judgments  in 
the  above  three  causes,  on  the  ground  that  the  statements 
made  upon  confessions  of  the  judgments  were  defective.  The 
motions  were  heard  by  Justice  Brown,  in  April,  1859,  and  he 
made  orders  setting  aside  each  of  the  judgments,  with  costs. 
From  these  orders  each  of  the  plaintiffs  above  named  appealed. 
In  the  case  of  Clements,  the  statement  made  on  confession 
was  as  follows : 

^^  I  do  hereby  confess  judgment  in  this  cause  in  fiivor  of 
William  Clements,  plaintiff,  for  the  sum  of  one  thousand  two 
hundred  and  twenty-eight  dollars  and  fifty  cents,  and  authorize 
judgment  to  be  entered  therefor  against  me. 

^his  confession  of  judgment  is  for  a  debt  justly  due  to  the 
plaintiff,  arising  upon  the  following  facts :  For  money  lend 
by  said  plaintiff  to  me  on  the  \st  day  of  April,  1856,  a$id 
interest  on  the  same/rom  the  1st  day  of  April,  1857. 

Daniel  Gbbow." 

In  the  case  of  Byder,  the  statement  on  confession  is  as 
follows : 

^^  I  do  hereby  confess  judgment  in  this  cause  in  favor  of 
Jacob  Byder  of  Westchester  county,  the  plaintiff  for  the  sum 
of  three  hundred  and  twenty^-one  dollars,  and  authorize  judg- 
ment to  be  entered  therefor  against  me. 

This  confession  of  judgment  is  for  a  debt  justly  owing  from 
me  and  due  to  the  plaintiff,  arising  from  the  following  fiicts: 
For  money  borrowed  by  him  of  me  in  June,  1855,  for  which 
I  gave  him  my  note,  and  one  yearns  interest  thereon. 

Daniel  Gebow." 

In  the  case  of  Carpenter  and  others,  the  statement  on  con- 
fession is  as  follows : 

''  I  do  hereby  confess  judgment  in  this  cause  in  favor  of  the 
plaintiflBs,  for  one  hundred  and  ninety  dollars,  and  authorise 
judgment  to  be  entered  therefor  against  me. 
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This  eof/ession  of  jvdgment  is  for  a  debt  justly  due  and 
owing  from  me  to  the  plaintiffs,  for  goods,  wares  and  wicr- 
chandise,  grocerieSy  dry  goods,  salt,  calico,  muslin,  molasses^ 
sugar,  and  other  artides,  sold  and  delivered  by  them  to  ms 
at  various  times  within  the  last  two  years,  as  per  schedule 
annexed.  Dakiel  Gbbow/' 

No  schedule  was  in  fact  annexed  to  the  confession. 

Gerow,  the  defendant,  was  the  owner  of  a  &nn  in  the  coun- 
ty of  Sullivan,  upon  which  these  judgments  were  liens  prior 
to  the  lien  of  the  judgment  of  the  Middletown  Bank. 

John  H.  Beynolds,  for  the  appellants. 

John  W.  Wilkin,  for  the  respondents. 

By  the  Court,  Hogsboom,  J.  A  judgment  by  confession, 
without  action,  may  be  entered  in  two  cases :  1.  For  money 
due  or  to  become  due.  2.  To  secure  against  a  contingent  lia- 
bility. {Code,  §  382.)  To  accomplidi  this,  a  statement  in 
writing  must  be  made,  and  verified  by  the  defendant,  stating, 
1.  The  amount  for  which  judgment  may  be  entered,  and  con- 
ferring authority  to  do  so.  2.  Concisely  the  foots  out  of 
which  the  debt  or  liability  arose.  3.  Showing  that  the  sum 
confessed  does  not  exceed  such  debt  or  liability.  (§  383.) 
This,  although  not  the  precise  language,  is  the  substance  of 
the  provisions  of  the  code,  and  is  all  which  the  law  requires. 
Nothing  else  is  necessary  to  be  incorporated  in  the  statement, 
and  these  requisites  must  be  substantially  complied  with. 
When,  therefore,  the  code  declares  that  the  facts  constituting 
the  debt  or  liability  shall  be  concisely  stated,  it  cannot  be  ne- 
cessary that  there  should  be  a  full  or  copious  statement,  or 
one  embrodng  much  detail  The  form  or  particular  ingredi- 
ents of  this  statement  are  not  prescribed,  and  they  must  there- 
fore be  r^ulated  by  the  reason  of  the  thing,  and  the  object 
and  intent  of  the  statute.  These  are,  I  suppose,  mainly  if 
not  exclusively  to  prevent  fraud ;  and  to  accomplish  this,  the 
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statement  shoiild  identify  or  individualize  the  claim^  so  that 
another  claim  could  not  he  suhstituted  for  it  when  it  came  to 
be  inquired  into ;  and  should  also  show  a  claim  apparently 
valid,  with  such  particulars  of  its  nature  and  consideration  as 
would  aid  a  conviction  for  perjury  if  the  statement  were  false, 
and  as  would  enable  other  persons  interested  in  the  matter  to 
ascertain  the  facts.  When  these  objects  are  reasonably  an- 
swered by  the  statement,  I  think  every  thing  is  done  which 
the  statute  requires,  and  it  is  improper  to  require  more.  It 
is  true,  the  statute  is  not  specific  as  to  all  the  ingredients  of 
this  statement,  but  it  is  clear  that  it  may  be  concise,  and  we 
must  give  effect  to  this  language.  It  was  evidently  not  de- 
signed to  embrace  much  detail  or  formality ;  and  I  am  op- 
posed to  giving  an  interpretation  to  this  statute  which  shall 
carry  it  beyond  its  fair  and  obvious  meaning.  If  there  be 
ambiguity  in  the  statute  itself,  let  it  be  corrected  by  the  l^is- 
lature,  and  in  the  mean  time  let  statements  apparently  within 
the  scope  of  its  provisions  be  protected.  I  am  of  opinion  that 
several  adjudicated  cases  have  gone  too  far,  and  exacted  an 
unnecessary  strictness  of  detail.  I  do  not  believe,  as  was  held 
in  the  case  of  Lawless  v.  Hacketty  (16  John.  149,)  under  the 
statute  of  1818,  that  the  statement  ''ought  to  be  as  special 
and  precise  as  a  bill  of  particulars."  This  would  not  state 
concisely  the  facts ;  and  although  it  may  be  true,  as  a  general 
rule,  that ''  a  statement  as  general  as  the  common  law  counts 
in  a  declaration  is  not  sufficient,"  it  is  not  universally  so. 
For  example,  if  the  transaction  upon  which  judgment  was 
confessed  consisted  of  a  single  loan  of  money,  I  do  not  see 
how  the  indebtedness  could  be  more  truly  and  appropriately 
stated,  than  to  say  it  was  "for  $100  loaned  by  the  plaintiff 
to  the  defendant  on  the  1st  day  of  January,  1859."  And 
while  I  should  have  concurred  in  the  conclusions  at  which  the 
court  of  appeals  arrived,  as  respects  the  validity  of  the  judg- 
ments controverted  in  the  cases  of  Chappel  v.  Ohappdy 
(2  Kern,  215,)  and  Dunham  v.  Waterniany  (17  N.  T.  Bep.  9,) 
I  thiilk  the  course  of  reasoning  in  both  of  those  cases  tends  to 
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exact  a  d^ee  of  particularity  and  detail  which  the  code  has 
not  required*  The  present  statute  differs^  in  language,  from 
the  statute  of  1818.  The  one  required  "  a  particular  state- 
ment and  specification  of  the  nature  and  consideration  of  the 
deht;"  the  other,  2^  concise  statement  of  ^^the  facts  out  of 
which  the  debt  arose/'  And  although  the  general  object  of 
both  statutes  was  similar,  I  think  the  marked  difference  in 
the  phraseology  must  have  been  intentional,  rather  than  acci- 
dental or  merely  verbal.  It  is  undoubtedly  difficult  to  lay 
down  any  universal  rule  by  which  to  test  the  validity  of  judg- 
ments, under  the  statute  in  question ;  particularly  as  much 
latitude  is  allowed,  under  the  code,  in  the  statement  of  &cts, 
even  in  a  pleading,  and  we  should  be  careful  not  to  give  so 
loose  an  interpretation  to  this  statute  as  to  deprive  it  of  aU 
real  efficacy.  I  shall  not,  therefore,  make  the  attempt.  The 
better  way  is  to  dispose  of  each  case  y  it  arises,  on  its  intrin- 
sic merits. 

To  examine  the  judgments  in  question.  I  rc^rd  them  all 
as  defective  in  one  important  and  fatal  particular.  They  do 
not  show  that  the  sum  for  which  judgment  is  confessed  ^^  is 
justly  due  or  to  become  dua"  In  other  words,  as  expressed 
in  the  next  subdivision  of  the  same  section — which  I  think 
means  the  same  thing — they  do  not  show  that  the  ^^sum  con- 
fessed does  not  exceed"  the  (debt  or)  liability.  {Code^  §  383.) 
The  obvious  object  of  this  was  to  require  such  a  specification 
as  should  show  that  the  judgment  was  not  magnified  beyond 
the  true  amount  of  the  debt  or  liability.  In  the  case  of  Ckm^ 
ents  V.  ChroWj  it  is  first  stated  that  judgment  is  confessed  for 
#1228.50.  It  then  adds,  ^^  This  confession  of  judgment  is  for 
a  debt  (without  stating  to  whit  amount)  justly  due  to  the 
plaintiff  arising  upon  the  following  facts :  For  money  (with- 
out stating  how  much)  lent  and  advanced  by  said  plaintiff  to 
me  on  the  first  day  of  April,  1856,  and  interest  on  the  same 
fix)m  the  first  day  of  April,  1857." 

In  the  case  of  Byder  v.  CkroWy  after  making  confession  of 
judgment  for  #321,  the  statement  proceeds — ^^This  oonfes- 
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don  of  judgment  is  for  a  debt  justlj  owing  from  me  and  dne 
to  the  plaintiff,  arising  from  the  following  facts  :  For  money 
borrowed  by  me  of  him  in  June,  1855,  for  which  I  gave  him 
my  note,  and  one  year's  interest  thereon." 

The  same  difficulty  presents  itself  in  the  case  of  Carpenter 
and  others  v.  Oerow. 

None  of  these  statements,  it  will  be  seen,  specify  the  amount 
of  the  debt  for  which  judgment  is  confessed  ;  nor  the  amount 
of  money  loaned,  in  the  first  two  cases  ;  nor  the  amount  of 
the  sales,  or  total  price  of  the  goods,  wares  and  merchandise 
sold  and  delivered  in  the  last  case.  Nor,  do  I  think,  is  the 
amount  to  be  reasonably  inferred  (if  that  were  sufficient) 
from  the  language  employed.  Were  the  actual  indebtedness 
in  each  case  $100  or  $1,  instead  of  the  amount  for  which 
judgment  is  confessed,  I  do  not  see  but  that  the  statement 
would  be  true,  or  that  ,the  defendant  could  be  convicted  of 
perjury.  This  I  regard  as  a  vital  part  of  a  valid  confession, 
and  the  omission  of  it,  in  these  cases,  Sk  fatal  defect.  It  is  not 
to  be  left  to  inference.    The  statute  expressly  requires,  in  sub-  | 

stance,  that  the  statement  shall  show  that  the  sum  confessed 
does  not  exceed  the  amount  of  the  debt. 

It  is  not  essential,  therefore,  to  examine  the  statements  in  | 

the  other  particulars  to  which  exception  is  taken.    It  is  per-  ' 

haps,  however,  not  improper  to  remark,  in  illustration  of  some 
of  the  positions  herein  assumed,  that  in  other  respects,  at  least 
as  to  the  Clements  and  Byder  judgments,  I  regard  the  state- 
ments as  conforming  to  the  statute,  and  as  sufficiently  stating 
the  facts  out  of  which  the  debts  arose. 

The  orders  appealed  from  must,  in  each  case,  be  affirmed, 
with  $10  costSi 

[Albany  Qbnbbal  TbbV|  September  5,  1859.     Wrigldf  Cfotdd  and  ffogt- 
boom,  Jastices.] 
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NolwitlutandiDg  the  introductory  words  of  a  will  evince  an  intent  to  dispose  fk^J^   *  " 
of  all  the  testator's  worldly  estate,  this  is  not  sufficient  to  enlarge  the  es-     ^    ' 
tate  subsequently  divided,  into  a  fee,  unless  the  words  of  disposition,  in  the     «  ^^  ^  ^  ^^ 
dauMe  of  deviu,  are  connected,  In  terms  or  sense,  with  the  introductory   ^  ^  y*  ;/»  T' 
clause,  and  import  more  than  a  mere  description  of  the  property. 

Where  a  testator,  by  his  will,  executed  before  the  revised  statutes  took  effect, 
devised  a  farm  to  his  son  Storm,  without  words  of  inheritance  or  perpetu- 
ity, hdd  that  the  devisee,  under  this  clause  of  the  will,  took  only  a  life 


Edi  alio,  that  the  following  clause  in  the  same  will,  "Further,  I  make  my 
wife  master  of  one  third  of  my  aforesaid  estate  as  long  as  she  remains  my 
widow,  and  after  her  marriage  or  death  to  be  and  belong  to  my  aforesaid 
son  Storm,"  did  not  have  the  effect  to  enlarge  the  life  estate  previously 
given  to  Storm,  into  a  fee. 

Where  a  portion  of  a  form  devised  had  been  held,  possessed  and  claimed  by 
the  testator  since  1769,  and  the  residue  since  1790,  and  was  so  held  and 
daimed  by  his  successors,  after  his  death,  as  under  a  lease  in  fee  A-om  one 
V.  R.,  and  rent  had  always  been  paid  for  the  entire  portion  in  that  chanCo- 
ter,  and  such  a  title  had  been  uniformly  recognised  by  Y.  B.,  the  landlord, 
EM,  that  the  interest  of  the  tenant  or  lessee  in  fee,  as  such,  had  been  held 
and  claimed  adversely,  which  made  a  perfect  title  by  adverse  possession ; 
and  that  the  title  and  claim  and  possession  of  the  tenant  and  his  heirs  thus 
derived  and  held,  having  been  uniform,  unbroken  and  perfect  for  so  long  a 
period  down  to  the  present  time,  the  landlord  could  never  dispossess  them 
so  Imig  as  they  complied  with  the  terms  of  the  lease,  or  the  conditions  of 
the  tenancy. 

Accordingly  hM,  that  the  testator  had  an  interest  in  the  fkrm,  which  could 
pass  by  the  terms  of  his  wilL 

fQS  was  an  action  of  ejectment,  for  the  TecoYery  of  one- 
seventh  of  263  acres  of  land  in  the  town  of  Bethlehem, 
Alhany  county.  Each  party  claimed  nnder  ComeUus  Yan 
Derzee,  Jan.,  the  father  of  the  plaintiff,  and  the  grandfather 
of  the  defendant ;  the  plaintiff  claiming  as  heir  at  law,  and 
the  defendant  under  a  devise  to  Storm  Van  Derzee.  Cor- 
nelius Yan  Derzee,  jun.,  died  in  1800,  in  possession  of  the 
premises,  and  claiming  to  own  them.  His  will  was  made  and 
proved  the  year  of  his  death.  The  premises  in  question  were 
devised  to  the  defendant's  fitther.  Storm  Yan  Derzee,  either 
for  Vfty  as  the  plaintiff  insisted,  or  m  /e6,  as  dakned  by  the 
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defendant  Storm  Van  Derzee  died  on  the  30th  of  Novem- 
ber, 1853,  and  the  plaintiff's  title  then  accmed,  unless  the 
devise  carried  the  fee.    The  will  in  question  was  as  follows : 

''As  for  that  worldly  estate  wherewith  it  has  pleased  Ood 
to  bless  me,  I  dispose  of  it  as  follows : 

First.  I  give  unto  my  loving  Wife  Annanty  my  Negro  man 
Prince  and  my  red  Mair  to  her  &  her  hiars,  further  I  Give 
unto  my  three  Dauters  Elizibeth  Bauchel  &  Anney  &  to  thair 
heairs  Each  Two  Milk  Cows. 

Further  I  give  unto  my  five  Dauthers,  Easter  Elizibeth 
Affte  Baichel  &  Anney  &  to  thair  hiars  Each  Twenty  Del- 
lers,  I  bequeth  &  Give  unto  my  son  Walter  &  John  Van  Der 
Zee  &  to  thare  hears  Each  Two  hundred  DoUers. 

I  further  give  unto  my  son  Storm  Vanderzee  One  hundred 
&  Twinty  Acors  of  land  which  is  the  farm  I  now  live  on  & 
also  the  new  possession  joining  to  my  farm  lately  ran  out  by 
Jacob  Winne.  I  also  give  unto  my  son  Garret  Van  Derzee 
One  Dollar,  I  further  give  to  my  son  Storm  Van  Derzee  all 
my  farmen  Utensiils,  I  also  give  all  my  household  Aimiture 
to  my  loving  wife  Annauty  as  long  as  she  remains  my  widdow. 
After  he  marriage  or  Deth  I  make  it  to  my  five  Dauters  Eas- 
ter Elizibeth  Affe  Raichel  &  Anne  to  be  equilley  divided  be- 
tween them.  I  further  give  unto  my  son  Walter  &  John 
Van  Der  Zee  &  to  my  five  Dauters  Easter  Elizibeth  Affe  Bu- 
chel  and  anne  all  the  remainder  of  my  Horses  &  Cows  to  be 
equilley  divided  between  them.  Further  I  make  my  Wife 
Master  of  one  third  Of  my  aforesaid  Astate  as  long  as  she 
remains  my  Widdow  &  after  her  Manage  or  Deth  to  be  ft 
belong  to  my  aforesaid  son  Storm  Van  Der  Zee  the  above  re- 
mainder of  my  Horses  and  Cows  to  be  the  property  of  my 
wife  Annautey  Vanderzee  as  long  as  she  remains  my  Widdow 
after  her  Marriage  or  deth  to  my  aforesaid  two  sons  &  five 
Dauters  and  to  there  hears  for  ever,  further  the  Cows  & 
horses  must  not  be  sold  or  embeseled  by  my  wife,  but  be  & 
remain  for  my  aforesaid  Two  sons  and  five  Dauters.*' 

The  plaintiff  demanded  possession  of  his  share,  which 
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the  defendant  refused,  claiming  title  to  the  whole,  and  this 
action  was  accordingly  brought.  The  cause  was  tried  at 
the  Albany  circuit  on  the  12th  of  December,  1855,  before 
Justice  Harbis  and  a  jury.  The  defendant  moved  for  a 
nonsuit,  on  the  grounds:  1.  Ttiat  Storm  Van  Derzee  was 
entitled  to  the  fee  under  the  will.  2.  That  Cornelius  Yan 
Derzee,  jun.,  the  testator,  had  no  interest  in  the  land  ca- 
pable of  being  inherited*  The  motion  was  denied.  No  ques* 
tion  being  raised  to  be  submitted  to  the  jury.  Judge  Harris 
directed  a  verdict  for  the  plaintiff  for  one-seventh  of  the 
premises,  subject  to  the  opinion  of  the  court  at  general  term. 
The  jury  assessed  the  plaintiff's  damages  at  $121.75.  The 
testator  left  a  widow,  four  sons  and  five  daughters.  The 
widow  died  in  1825.  Two  of  the  children  died  without  issue. 
At  the  time  of  the  trial  the  plaintiff  was  the  only  surviving 
son,  and  the  other  heirs  were  Anne,  the  only  surviving  daugh- 
ter, and  the  respective  children  of  Storm  and  John  Van  Der- 
zee, and  of  the  three  deceased  married  daughters.  Thus  the 
plaintiff  was  entitled,  as  heir  at  law,  to  one-seventh  of  the 
property,  and  of  the  damages  for  withholding  possession. 
The  farm  of  the  testator  originally  embraced  about  293  acres. 
One  lot  of  10  and  another  of  20  acres  were  sold  to  John 
Soop.  The  residue  of  the  premises  embraced  about  263  acres. 
Of  the  293  acres,  121  were  held  under  a  lease  in  fee  from 
Stephen  Yan  Bensselaer.  By  the  clerical  omission  of  one  of 
the  courses  in  the  original  lease  the  lines  did  not  close ;  but 
among  the  ancient  muniments  of  the  title  attached  to  the 
original  lease  in  the  office  of  General  Yan  Bensselaer,  was 
found  the  evidence  of  the  discovery  and  correction  of  the  error 
in  1771,  in  accordance  with  the  original  map  and  field  book, 
and  with  the  lines  indicated  by  marked  trees  at  the  time  of 
the  surv^  and  execution  of  the  lease.  The  Yan  Bensselaer 
maps  of  1771, 1790  and  1845^  accord  with  the  corrected  de- 
scription. The  testator,  his  son,  and  the  defendant,  have 
always  claimed  and  held  in  accordance  therewith.  The  re- 
Tnaining  172  acres  was  the  portion  of  the  testator's  farm^  de- 
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scribed  in  his  will  as  "the  new  possession/'  No  written  lease 
or  paper  title  for  this  portion  of  the  farm  has  been  discoverecL 
It  was  embraced,  however,  in  the  map  and  survey  of  the 
testator's  land,  made  by  Wume  for  Stephen  Van  Bensse^ 
laer,  in  1790.  It  was  held  and  claimed  by  the  testator  in 
his  lifetime.  It  was  devised  as  his,  in  his  last  wilL  The 
rents  were  paid  to  Van  Rensselaer  as  upon  a  lease  in  fee,  by 
the  testator,  the  life  devisee,  and  the  defendant  It  was 
claimed  by  the  defendant  and  his  &ther,  under  the  wiU  of 
Cornelius  Van  Derzee,  jun.  No  question  was  made  upon  the 
trial  in  regard  to  this  portipn  of  the  land,  as  disting^hed 
from  the  rest  of  the  farm.  8torm  Van  Derzee  made  no  spe- 
cific devise  of  the  farm  in  question,  but  by  virtue  of  a  general 
gift  of  all  his  "real  and  personal  property,''  the  defendant 
claimed  through  his  father's  and  under  his  grand&ther'B  wQL 

John  K,  Porter y  for  the  plaintiffi 

John  H.  Beynoldsy  for  the  defendant. 

By  the  CouH^  Hogeboom,  J.  Looking  at  the  will  in  ques- 
tion, irrespective  of  legal  rules,  I  have  very  little  doubt  that 
the  testator  intended  to  give  Storm  Van  Derzee  a  fee  in  the 
premises  in  controversy.  But  applying  the  test  that  the  in- 
tent of  the  testator  must  be  sufficiently  expressed  on  the  face 
of  the  instrument,  and  must  be  consistent  with  the  rules  of 
law,  I  am  constrained  to  oome  to  a  different  conclusion. 

The  introductory  word^  doubtless  evince  an  intent  to  dispose 
of  all  the  testator's  worldly  estate,  but  this  is  not  sufficient  to 
enlarge  the  estate  4Siubsequently  devised  into  a  fee,  unless  the 
words  of  disposition  in  the  dauae  of  devise  are  connected,  in 
terms  or  .sense,  with  the  introductory  clause,  and  import  more 
than  a  mere  description  of  the  property.  (Barheydi  v.  Bar- 
heydty  20  Wend.  576.  J)o^  v.  Buckner,  6  T.  B,  610.  Denn  v. 
Ooshefiy  Gotvp.  657.  Doe  v.  Wright,  8  T.  B.  6i  Loi^eacres 
V.  Blighty  Cowp.  352.  Olrnated  v.  Harvey j  1  Barh.  109 ; 
8.  (?.,  1  Comst.  483.    Jackson  v.  Sarris,  8  John.  141.) 


ALBANY— SEPTEMBER,  1859.  335 

YaB  Derzee  v.  Van  Derzee. 

The  clause  of  the  will  which  devises  the  property  in  qnes- 
tion  to  Storm  Yan  Derzee  contains  no  words  of  inheritance  or 
perpetuity,  and  upon  well-established  principles  applicable  to 
cases  arising,  as  this  did,  before  our  revised  statutes  took 
effect,  in  1830,  confers  upon  the  devisee  only  a  life  estate. 
(Wheaton  v.  Andreas^  23  Wend,  452.  Van  AUtyne  v.  Sprc^ 
ier,  13  id.  578.  Burlingham  v.  Belding,  21  id.  463.  Jack^ 
son  V.  Wells,  9  John.  222.  Jackson  v.  Umbler,  14  id.  198. 
Ferris  v.  Smith,  17  id.  221.  Olmstead  v.  Olmstead,  4  Comst. 
56.    Mesick  v.  New,  3  i^rfd.  163.) 

The  only  other  clause  of  the  will  which  can  be  relied  on,  to 
enlarge  the  life  estate  into  a  fee,  is  the  following :  "  Further, 
I  make  my  wife  master  of  one  third  of  my  aforesaid  estate  as 
long  as  she  remains  my  widow,  and  after  her  marriage  or  death 
to  be  and  belong  to  my  aforesaid  son  Storm  Van  Derzee.''  I 
think  this  does  not  have  that  effect,  for  the  following  among 
other  reasons :  1.  The  words  "  aforesaid  estate*'  seem  to  refer 
to  the  estate  or  land  before  given  to  Storm  Yan  Derzee  in  the 
dause  previously  mentioned.  They  naturally  refer  to  an  estate 
before  given  to  Storm.  They  apparently  refer  to  reed  estate, 
and  are  probably  a  provision  in  substance  like  that  for  a 
widow's  dower.  They  could  not  well  refer  to  an  estate  in  fee, 
for  they  are  restricted  to  an  estate  during  life  or  widowhood. 
They  do  not  seem  to  refer  to  the  testator's  whole  ^^  worldly 
estate ;"  for  a  devise  to  the  widow,  of  one  third  of  the  whole 
real  and  personal  estate,  would  directly  conflict  with  several 
previous  devises  to  other  persons,  and  wi)uld  also,  in  some 
measure,  conflict  or  fail  to  harmonize  with  a  devise  of  horses 
and  cowB  to  the  widow  for  the  same  term,  inunediately  follow- 
ing the  devise  in  question.  2.  The  words  '^  aforesaid  estate" 
seem  to  be  words  of  description  or  of  reference,  and  not  de- 
signed to  mark  the  quantity  or  quality  of  the  estate  devised. 
In  such  case  they  are  not  held  necessarily  to  embrace  the  tes- 
tator's entire  interest  in  the  property,  but  to  take  the  form 
and  character  of  the  estate  to  which  reference  is  made. 
(Frogmorton  v.  Wright,  3  Wils.  418.    Doe  v.  BaveU,  2  Or. 
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•<fe  Jervis^  621.  Doe  v.  White,  1  Ikccheqwr  Bep.  [WeUby, 
Surhtone  d  Gordon,]  525,  535.  Morrison  y.  Sempler,  Sin- 
ney,  97.  JS^aker  v.  Van  AUtyne,  13  Wend.  578.)  3.  There 
id  nothing,  therefore,  in  the  words  ^^  aforesaid  estate/'  neoes- 
sarily  or  fairly  importing  an  intent  by  the  testator  to  employ 
them  as  descriptive  of  the  quantity  of  his  interest ;  and  this 
conclusion  is  strengthened  by  the  fact  that  he  has  used  words 
of  inheritance  in  other  parts  of  the  will,  in  reference  to  other 
property.  4.  If  these  words  were  construed  as  being  descrip- 
tive of  the  quantity  of  interest,  instead  of  terms  of  reference 
or  identification  of  property,  they  would  only  enlarge  into  a 
fee  the  previous  life  estate  as  to  the  one  third  devised  to  the 
widow  during  her  life  or  widowhood ;  for  the  words  fairly 
limit  the  remainder  to  that  one  third.  Such  could  scarcely 
have  been  the  testator's  intention.  5.  The  estate  of  Storm  is 
not  enlarged  into  a  fee  simply  by  being  a  remainder  limited 
upon  a  previous  life  estate.  Successive  life  estates  were  not 
uncommonly  limited  upon  the  same  property  in  express  words; 
and  therefore  there  should  be  no  implication  against  them  as 
improbable.  Besides,  it  has  been  held  in  repeated  instances, 
that  where  successive  estates  were  thus  created  by  will  with- 
out words  of  inheritance,  they  must  (the  latter  estate  as  well 
as  the  first  estate)  be  construed  as  simply  estates  for  life. 
{Hay  V.  Earl  of  Coventry,  2  T,  B.  83.  Compton  v.  Comp- 
ton,  9  East,  267.  Doe  v.  aark,  5  Bos.  dk  PvU.  343.  Doe 
V.  Wright,  8  T.  B.  64.  Ferris  v.  SmUh,  17  John.  22L 
2  Powell  on  Devise,  3T7.  Edwards  v.  Bishop,  4  Comst,  61. 
Harding  v.  Boberts,  23  Eng.  Law  and  Eq.  JSep.  452.) 

Although,  therefore,  if  we  allowed  ourselves  to  indulge  in 
conjectures,  we  might  very  plausibly  infer  a  probability  that 
the  testator,  by  the  will  in  question,  designed  to  pass  a  fee  to 
Storm  Van  Derzee ;  especially  as  the  will  contains  no  residuary 
clause ;  we  are  nevertheless  bound,  I  think,  by  the  rules  of 
law,  to  interpret  the  will  as  only  conferring  upon  him  a  life 
estate. 

I  discover  no  reasonable  foundation  for  the  remaining  pod- 
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tion  assumed  by  the  defendant's  counsel,  that  the  testator  had 
no  interest  in  these  lands  which  could  pass  by  the  terms  of 
this  will.  A  portion  of  the  property  has  been  held,  possessed 
and  claimed  by  the  testator  and  his  successors  since  1769,  and 
the  residue  since  1790  as  under  a  lease  in  fee.  Bent  has  al- 
ways been  paid  for  the  entire  portion  in  that  character.  Such 
a  title  has  been  uniformly  recognized  by  the  landlord.  It  has 
been  held  adversely  to  the  landlord ;  that  is,  the  interest  of 
the  tenant  or  lessee  in  fee  as  such,  has  been  so  claimed  and 
held,  and  that  makes  as  perfect  a  title  by  adverse  possession 
as  if  the  Van  Derzees  had  claimed  the  whole  title  and  the  en- 
tire interest.  It  has  been  held  as  a  lease  or  rent  farm,  and 
from  the  moment  that  the  lease  was  made,  or  rent  paid  and 
received,  the  title  of  the  tenant  to  the  farm,  as  tenant,  to  the 
extent  of  the  qualified  ownership  resulting  from  the  relation 
of  landlord  and  tenant,  was  as  perfect  and  as  adverse  to  the 
landlord's  title  or  claim  to  the  tenant's  interest,  as  is  the  title 
of  the  grantee  in  a  deed  perfect  against  and  hostile  to  the  title 
of  the  grantor,  from  the  moment,  the  deed  is  executed. 
(Bradstreet  v.  Clarke,  12  Wend.  602.  Osterhout  v.  Shoema- 
ier,  3  HiUy  513.  Averill  v.  Wilson,  4  Barb.  180.)  The 
title  and  claim  and  possession  of  the  Van  Derzees,  thus  de- 
rived and  held,  has  been  uniform,  unbroken  and  perfect  from 
the  early  periods  above  named  to  the  present  time.  The  land- 
lord can  never  dispossess  them  so  long  as  they  comply  with 
the  terms  of  the  lease  or  the  conditions  of  the  tenancy.  I  can- 
not see  any  pretense  for  saying  that  here  there  was  no  inher- 
itable interest.  There  is  nothing  in  Bigdow  v.  Finch  (17 
Barh.  394)  which  conflicts  with  this  view.  -  The  disposition 
made  of  the  case  at  the  circuit  was  therefore  right,  and  there 
must  be  judgment  for  the  plaintiff  upon  the  verdict. 

[Albavt  Gbxbbal  Tbbx,  September  5, 1869.     Wright^  Oould  and  Hoge- 
hocmj  Justicea.] 

Vo».  XXX.  22 


838        OASES  IN  THE  SUPREME  COURT. 


Forward  v$.  Harris.     • 

t 

The  plaintiff,  and  S.,  his  assignor,  being  in  possession  of  a  bill  of  exchange^ 
▼alid  in  their  hands,  for  $913.50,  drawn  by  one  T.,  their  debtor,  to  the  order 
of,  and  indorsed  by,  two  other  persons,  on  the  defendant,  payable  In  three 
months,  delivered  the  same  to  the  defendant  on  his  promise  to  pay  them 
therefor  the  sum  of  |850,  the  next  morning.  HM  that  there  was  a  good 
consideration  to  uphold  the  promise ;  the  parting  with  the  bill,  under  the 
circumstances,  being  a  detriment  to  the  holders,  whether  it  was  then  ac- 
cepted or  not,  and  the  receipt  of  it  by  the  defendant  being  a  legal  benefit 
and  advantage  to  him. 

Where  a  defendant  makes  himself  a  witness,  in  his  own  behalf,  under  the  399th 
section  of  the  code,  his  credibility  is  not  certified  by  the  plaintiff,  but  is  to 
be  weighed  in  the  same  manner,  and  his  testimony  submitted  to  the  same 
tests,  as  that  of  other  witnesses.  And  if  his  testimony  and  that  of  the  plain- 
tiff (or  his  assis^nor)  are  conflicting,  the  one  testifying  to  one  state  of  &cts, 
and  the  other  contradicting  him — it  is  the  duty  of  the  referee,  in  deciding 
upon  the  facts,  to  pass  upon  the  comparative  credit  of  tlie  two  witnesses. 
And  the  Judgment  will  not  be  reversed — in  the  absence  of  any  controlling 
or  influential  circumstances  in  favor  of  one  or  the  other — ^because  he  has 
given  credit  to  one,  rather  than  to  the  other. 

THIS  action  was  brought  upon  a  contract  alleged  to  have 
been  made  by  the  defendant  with  Forward  &  Smith,  in 
Canada,  under  the  following  circumstances  ;  Forward  & 
Smith,  residing  and  doing  business  in  Oswego,  in  November, 
1853,  had  a  claim  against  one  Thompson;  residing  in  Canada, 
which  was  in  the  hands  of  the  defendant  as  their  agent,  to 
look  after.  In  November,  1853,  Smith,  of  the  firm  of  For- 
ward &  Smith,  being  in  Canada,  set  about  securing  his  debt 
against  Thompson,  who  procured  the  blank  indorsement  of 
two  other  individuals  upon  paper  on  which  a  bill  or  note 
could  be  drawn,  for  the  purpose  of  securing  the  debt  of  Forr 
ward  &  Smith.  Upon  this  pai)er  a  bill  was  drawn  by  Thompr 
son  on  the  defendant,  payable  at  a  future  day,  to  the  order  of 
the  two  indorsers,  in  blank,  the  defendi^nt  being  present.  The 
bill  was  a  little  over  $900,  and  after  it  was  drawn  and,  as  the 
plaintiff  claims,  accepted  by  the  defendant,  it  was  agreed  that 
the  defendant  should  pay  to  Smith  for  his  firm,  tl^next 
morning,  $850  for  the  bill,  and  it  was  delivered  to  him.    The 
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next  morning  the  defendant  ^Id  Smith  he  had  not  been  able 
to  procure  the  note  to  be  discounted,  and  could  not  pay  the 
money  then,  but  that  Smith  might  telegraph  to  his  partner 
at  Oswego  to  draw  on  him  at  ten  days,  and  he  would  accept 
and  pay.  He  did  so,  and  the  partner  drew  at  ten  days'  date, 
and  the  draft  was  dishonored  for  non-acceptance.  The  draft 
delivered  to  the  defendant  was  never  returned  to  Forward  & 
Smith,  but  another  of  like  amount,  but  of  a  different  date, 
with  no  drawee  named  in  it,  was  sent  to  them  by  the  defend- 
ant. Smith  assigned  the  claim  against  the  defendant  to  his 
partner  Forward,  who  brings  this  action.  The  facts  were  in 
dispute  between  the  parties,  and  this  statement  is  substan- 
tially in  accordance  with  the  claim  of  the  plaintiff  and  the 
finding  of  the  refei:j?e.  The  cause  was  tried  by  a  referee,  who 
gave  judgment  for  the  plaintiff  for  the  $850 '  and  interest 
from  the  time  of  the  contract ;  and  the  defendant  appealed. 

C,  BhodeSy  for  the  appellant. 

Bobinson  dk  Getty ^  for  the  respondent. 

By  the  Oourt^  W.  F.  Allen,  J.  I  am  inclined  to  believe 
that  the  plaintiff  in  his  complaint,  and  the  referee  in  his  re- 
port, have  &llen  into  an  error  in  calling  the  transaction  be- 
tween Smith,  acting  in  behalf  of  Forward  &  Smith,  and  the 
defendant,  a  sale  and  transfer  of  the  draft  or  bill  of.  exchange 
from  the  firm  to  the  defendant.  The  bill  being  drawn  on  the 
defendant,  whether  accepted  by  him  or  not,  was  perhaps  the 
subject  of  a  sale  to  him  ;  although  this  may  not  be  entirely 
clear.  But  the  mistake,  if  one  was  made,  is  unimportant,  and 
does  not  affect  the  rights  of  the  parties.  The  facts  upon 
which  the  plaintiff  predicates  his  right  to  recover  are  substan- 
tially stated  in  the  complaint,  and  reported  by  the  referee  to 
have  been  proved  upon  the  trial  The  judgment  is  consistent 
with  the  case  made  by  the  complaint,  and  no  objection  can  be 
taken,  for  the  reason  that  the  transaction  has  been  called  a 
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sale,  instead  of  being  counted  upon  as  a  special  agreement,  on 
the  part  of  the  defendant,  to  pay  the  firm  of  Forward  &  Smith 
a  specified  sum  for  considerations  which  are  sufficiently 
stated,  moving  between  the  parties  to  the  agreement.  {Code^ 
§§  275,  169.) 

Assuming  that  the  plaintiff's  allegations  were  true,  and 
that  the  report  of  the  referee  is  supported  by  the  evidence, 
the  plaintiff  and  his  partner  were  in  possession  of  a  bill,  valid 
in  their  hands,  drawn  by  their  debtor,  to  the  order  of,  and  in- 
dorsed by,  two  other  persons,  on  the  defendant.  If  it  was 
accepted,  then  it  constituted  also  a  valid  claim  against  the 
defendant,  as  acceptor,  absolutely  liable  to  pay  it  If  it  was 
not  accepted,  the  holders  might  at  once  have  prosecuted  it  for 
acceptance,  and  either  secured  the  liability  of  the  defendant, 
or,  if  acceptance  was  refused,  had  their  action,  immediately, 
against  the  drawer  and  indorsera.  This  valuable  paper,  and 
their  legal  rights,  they  parted  with  to  the  defendant  upon  his 
promise  to  pay  a  given  amount.  The  parting  with  that  pa- 
per, under  the  circumstances,  was  a  detriment  to  the  holderB. 
It  was  an  injury  to  them,  and  therefore  sufficient  to  sustain 
the  promise.  But  the  receipt  of  the  bill  was  a  legal  benefit 
and  advantage  to  the  defendant.  The  payment  by  him  was 
not  a  voluntary  payment  of  the  debt  of  a  third  person,  with- 
out request,  which  could  not  give  an  action  against  the  party 
benefited  by  the  payment  The  draft  was  a  written  request 
by  the  drawer  to  pay  the  amount  specified  in  the  bill,  and  if 
the  defendant,  the  drawee,  had  funds  of  the  drawer  in  his 
hands,  the  payment  discharged  him  to  the  amount  paid ;  and 
if  he  had  not  funds,  then  it  gave  him  a  legal  claim  upon  the 
drawer  for  the  amount  of  the  bill,  and  the  possession  of  the 
bill  would  be  evidence  of  payment.  (  Wing  v.  Terry,  5  HiU^ 
160.)  In  this  aspect  there  was  a  good  consideration  moving 
to  this  defendant,  to  support  the  promise.  The  bill  was  for 
$913.50,  payable  three  months  from  the  time  of  the  alleged 
agreement,  which  was  to  pay  $850  presently.  The  difference 
in  the  times  of  the  payment,  and  between  the  amount  paid 
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and  the  amount  thereafter  to  become  due,  formed  the  indtioe- 
ment  to  the  parties  to  enter  into  the  agreement ;  the  one  re- 
ceiving an  equivalent  in  ready  pay,  the  other  in  the  enhanced 
amoont  to  be  received  at  a  future  day.  It  was  not  the  case 
of  an  agreement  to  pay  a  small  sum  in  satis&ction  of  a  larger 
debt  actually  due,  nor  a  simple  contract  to  pay  a  debt  secured 
by  a  higher  obligation,  and  is  distinguished  from  the  several 
cases  cited  by  the  counsel  for  the  appellant.  (Miller  v.  Sol- 
brooky  1  Wend.  317.  Seymour  v.  Mintum^  17  John.  170. 
Pabodie  v.  King^  12  id.  426.  Miller  v.  Watson,  5  Ootoen, 
195.)  This  view  of  the  contract  renders  it  unnecessary  to 
inquire  what  effect  a  sale  of  the  bill  to  the  drawee  would 
have,  upon  its  validity  as  a  bilL  In  no  event  would  the  in- 
dorsersbe  liable  to  the  drawer,  and  his  claim  upon  the  drawer 
would  be  for  money  paid  at  his  request  This  brings  me  to 
the  question  whether  the  report  and  judgment  of  the  referee 
was  warranted  by  the  evidence.  The  evidence  bearing  upon 
the  principal  features  of  the  transaction  was  conflicting,  the 
assignor  of  the  plaintiff  testifying  to  one  state  of  facts,  and 
the  defendant,  testifying  in  his  own  behalf,  contradicting  him. 
It  is  claimed  by  the  counsel  for  the  appellant  that  tnis  left 
the  plaintiff's  case  unproved,  in  analogy  to  the  rule  in  chan- 
cery that  an  answer  of  a  defendant,  under  oath,  responsive  to 
the  bill,  could  not  be  overcome  by  a  single  witness.  But  that 
was  for  the  reason  that  the  complainant,  by  calling  for  a  dis- 
covery fix)m  the  defendant,  made  him,  for  that  purpose,  his 
witness,  and  was  estopped  from  discrediting  him,  and  there- 
fore a  single  witness  against  the  answer  left  the  case  balanced, 
and  other  evidence  was  required  to  give  a  preponderance  in 
favor  of  the  complainant.  And  perhaps  where  a  party  calls 
his  adversary  as  a  witness,  under  the  390th  section  of  the  code, 
the  rule  might  be  applied.  Bat  the  defendant  in  this  action 
made  himself  a  witness,  under  the  399th  section,  in  his  own 
behalf,  and  his  credibility  was  not  certified  by  the  plaintiff, 
but  was  to  be  weighed,  and  his  testimony  submitted  to  the 
same  tests  as  that  of  other  witnesses,  and  it  was  the  duty  of 
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the  referee  to  decide  upon  the  facts ;  and  in  so  doing,  he  ne- 
cessarily passed  upon  the  amount  of  credit  to  be  given  to  the 
two  witnesses  upon  whose  testimony  the  case  turned.  He  had 
the  means  of  determining  the  comparative  credit  of  the  two, 
which  we  have  not,  and  the  judgment  cannot  be  reversed,  in 
the  absence  of  any  controlling  or  influential  circumstances  in 
favor  of  one  or  the  other,  because  he  has  given  credit  to  one 
rather  than  to  the  other.  If  this  is  so,  then  the  evidence  of 
Mr.  Smith  was  to  the  point,  and  authorized  the  report  of  the 
referee.  His  testimony  is  positive  to  the  agreement,  and  to 
the  delivery  of  the  bill  to  the  defendant  for  his  use,  and  the 
acceptance  of  it  by  the  latter  and  the  subsequent  promise  to 
pay ;  and  the  testimony  is  confirmed  by  the  omission  of  the 
defendant  to  return  the  bill  to  Forward  &  Smith  after  he  re- 
pudiated the  agreement,  and  his  attempt  to  substitute  another 
and  imperfect  bill  in  its  place.  Whether  the  bill  was  accepted 
by  the  defendant  or  delivered  to  him  under  the  agreement, 
was  a  question  of  fact  properly  decided  by  the  referee,  upon 
the  circumstances  in  evidence.  It  is  true  the  witness  Smith 
testified  that  he  could  not  say  that  the  defendant,  when  he 
took  the  paper,  did  not  understand  that  he  would  take  it  and 
get  it  discounted ;  and  as  this  related  to  the  mental  opera- 
tions of  the  defendant,  he  could  not  properly  speak  of  them. 
But  he  tells  what  passed,  and  the  referee  judges  of  the  intent 
of  the  parties  and  what  was  really  understood,  and  upon  what 
their  minds  actually  met  The  referee  evidently  gave  credit 
to  Smith,  and  upon  his  testimony  there  is  no  doubt  of  the 
performance  of  the  agreement  on  the  part  of  the  plaintiff  and 
his  copartner,  by  the  delivery  of  the  bill  to  the  defendant  and 
the  acceptance  of  the  same  by  him  as  a  performance  on  the 
part  of  Forward  &  Smith. 

That  the  contract  was  void  by  the  statute  of  frauds  cannot 
be  objected,  for  the  reason  that  there  is  no  evidence  that  there 
is  such  a  statute  in  Canada,  or  if  so,  what  are  its  provisions. 
The  variance,  if  any  exists,  between  the  pleadings  and  proofs, 
in  respect  to  the  dates,  amounts  and  times  of  payment  of  the 
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drafts  mentioned,  was  not  objected  upon  the  trial.  The  ob- 
jection was  waived,  by  the  omission  to  take  it  then,  and  it 
cannot  be  taken  now,  upon  appeal  And  so  the  objection 
that  the  draft  drawn  by  Forward  &  Smith  on  the  defendant 
was  at  ten  days'  date,  instead  of  ten  days'  sight,  cannot  now 
be  taken,  for  several  reasons :  (1.)  It  was  not  taken  on  the 
triaL  (2.)  The  refusal  to  accept  and  pay  it  was  not  put  up- 
on the  ground  that  it  was  not  drawn  in  pursuance  of  the  agree- 
ment and  understanding  of  the  parties.  If  that  objection  had 
been  taken,  a  new  bill  would  have  been  drawn  to  obviate  the 
objection.  The  objection  to  accept  and  pay,  was  upon  the 
ground  of  a  repudiation,  or  rather  a  refusal  to  recognize  the 
contract  or  any  subsisting  liability  on  his  part,  and  it  is  now 
too  late  to  rest  an  objection  upon  ground  which  might  have 
been  obviated  if  it  had  been  taken  at  a  proper  time.  (3.)  The 
action  was  upon  the  agreement  to  pay  the  next  morning  after 
the  delivery  of  the  draft  to  the  defendant.  The  consent  of 
Forward  &  Smith  to  draw  the  bill  was  not  a  new  agreement, 
or  a  modification  of  the  old  agreement,  but  the  mere  adopting 
of  a  mode  of  payment  at  the  request  and  for  the  benefit  of 
the  defendant ;  and  had  he  accepted  and  paid  the  draft,  it 
would  have  discharged  the  original  understanding,  but  not 
having  done  so,  that  remained  in  force. 

There  was  no  error  in  the  rulings  of  the  referee  in  the  ad- 
mission or  exclusion  of  evidence.  The  parol  evidence  of  the 
contents  and  acceptance  of  the  draft  of  Thompson  on  the  de- 
fendant, the  subject  matter  of  the  agreement,  was  properly 
admitted.  It  was,  if  in  existence,  in  the  possession  of  the  de- 
fendant, and  the  nature  of  the  action  was  sufficient  notice  to 
kim  to  produce  it  on  the  trial,  if  its  production  was  necessary. 
The  objection  to  evidence  of  acceptance,  that  it  was  not  aver- 
red in  the  complaint,  was  not  taken,  and  was  therefore  waived. 
The  bill  drawn  by  Forward  &  Smith  on  the  defendant  was 
properly  admitted  in  evidence  as  a  part  of  the  res  gestcBf  and 
the  solvency  of  Thompson  and  the  prior  negotiations  between 
Thompson  .and  the  defendant  for  the  securing  of  Forward  & 
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Bmith'8  debt  against  Thompson  were  irrelevant,  as  the  evi- 
dence would  have  thrown  no  light  upon  the  transaction  onder 
investigation,  and  also  for  the  reason  that  it  was  to  matters 
quite  collateral  to  the  matters  testified  to  hj  Bmith,  and  not 
calculated  to  qualify  or  explain  his  evidence,  or  discharge  any 
claim  or  demand  established  by  it  The  principle  of  the  case 
of  Gardner  v.  Clark  (17  Barb.  538)  is  probably  correct  as 
there  stated,  but  the  testimony  offered  to  be  given  by  the  de- 
fendant in  this  case  did  not  come  within  it 
The  judgment  must  be  affirmed. 

[OgWBoo  Gbvbbal  Tbbx,  July  7, 1867.    EiMard,  Prati,  Ba€om  and  If. 
F,  AlUn,  Justices.] 


Stewart  vs.  Wallis. 

A  Dew  assignment,  in  Bn  action  for  a  trespass,  setting  forth  more  paiticiilariy 
the  cause  of  acUou  relied  upon,  is  not  neoessary,  nor  AllowaUoi  under 
tiie  code. 

An  order  laying  out  a  highway,  signed  by  only  two  commtssioners  of  high- 
ways, and  not  containing  any  statement  showing  that  the  third  commis- 
sioner met  and  deliberated  with  them  upon  the  subject  matter  of  the  order; 
or  that  he  was  duly  notified  of  tlie  meeting,  and  £uled  to  attend,  is  void. 

If  an  order  is  defective  in  omitting  to  state  those  facts,  the  defect  cannot  be 
cured  by  parol  evidence,  showing  that  the  third  commissioner  was  duly 
notified,  and  failed  to  attend. 

The  form  by  which  private  property  may  be  taken,  for  the  purpose  of  laying 
out  a  public  highway,  having  been  prescribed  by  statute,  that  form  must  be 
strictly  pursued,  or  the  attempt  will  be  ineffectual  and  the  proceedings  void; 

and  all  persons,  acting  under  color  of  them,  will  be  trespassers. 

• 

ACTION  for  trespass  on  land.  The  defendant  justified  as 
commissioner  of  highways,  alleging  the  entry  complained 
of  to  have  been  in  the  performance  of  his  official  duties  in 
the  opening  and  working  a  highway  properly  laid  out,  and 
that  the  locus  in  quo  was  a  public  highway.  The  order  lay- 
ing out  the  highway  was  signed  by  only  two  commissionerB, 
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and  the  orders  and  proceedings  did  not  show  that  the  third 
commissioner  attended  and  took  part  in  the  deliberations,  or 
that  he  was  notified  and  taSled  to  attend.  The  defendant  of- 
fiared  to  show  that  the  third  commissioner  was  duly  notified 
and  failed  to  attend,  and  the  ezclosion  of  the  evidence  thus 
offered  forms  the  ground  of  one  of  the  defendant's  exceptions. 
The  court  held  the  order  and  proceedings  of  the  commission- 
ers invalid.  The  complaint  was  general,  alleging  the  trespass 
to  have  been  by  entry,  &c.  into  the  close  of  the  plaintiff,  sit- 
uated, &c.,  without  giving  the  metes  and  bounds.  TTpdn  the 
trial,  the  defendant  having  proved  the  existence  of  certain 
highways  within  the  limits  of  the  general  description  of  the 
locus  in  quoj  insisted  that  the  trespass  was  fully  justified,  and 
that  the  plaintiff,  if  he  had  desired  to  limit  the  justification 
to  a  particular  close,  should  have  newly  assigned.  The  court 
held  that  the  plaintiff  was  not  bound  to  new  assign,  and  the 
defendant  excepted. 

The  action  was  tried  in  the  Onondaga  county  court,  and  a 
verdict  and  judgment  rendered  for  the  plaintiff,  and  the  de- 
fendant appealed  to  this  court. 

B,  Davis  Noxon^  for  the  appellant. 

B.  H.  ChirdneTy  for  the  respondent. 

By  the  Court,  W.  F.  Allen,  J.  Had  the  pleadings  in  this 
action  been  subject  to  the  rules  of  the  common  law,  the  posi- 
tion of  the  defendant,  regarding  his  justification,  would  have 
been  correct,  and  the  plaintiff  not  having  new  assigned  the 
trespass,  and  particularly  pointed  out  and  described  the  locus 
in  quo  J  the  defendant  would  have  been  entitled  to  a  verdict. 
(1  Chit.  PI.  663.)  The  code,  however,  has  established  an 
entirely  different  system  of  pleadings,  and  a  new  assignment 
would  be  wholly  out  of  place  under  it.  In  courts  of  justice 
of  the  peace,  the  only  pleadings  are  a  complaint  and  answer, 
and  a  demurrer.    {Code,  §  64,  sub.  1, 6.)    And  upon  the  dis- 
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continuance  of  an  action  commenced  before  a  justice  of  the 
peace,  upon  the  interposition  of  an  answer  showing  that  titie 
to  real  property  will  come  in  question,  and  the  bringing  of  a 
new  action  as  a  continuation  of  the  same  prosecution,  the 
complaint  and  answer  must  be  substantially  the  same  as  be- 
fore the  justice.  (Code,  §  60.  Wendell  t.  MUcheU,  5  How. 
424.)  A  new  assignment  is  simply  a  replication,  setting  forth 
more  particularly  the  cause  of  action  relied  upon,  and,  under 
the  code,  would  not  have  been  allowable ;  as  a  reply  in  a  jus- 
tice's court  is  now  unknown.  Under  the  former  practice,  the 
new  assignment  was  required  to  be  put  in  before  the  justice, 
and  could  not  be  put  in  in  the  court  above,  in  which  the  new 
action  should  be  commenced.  (Ellicc  v.  Beyer,  8  Wend.  503. 
TuihiU  V.  Clark,  11  id.  642.)  In  courts  of  record  no  reply 
is  given,  except  in  answer  to  a  counter-claim  alleged  by  the 
defendant ;  and  the  code  expressly  declares,  that  all  pre-exist- 
ing forms  of  pleadings  are  abolished,  and  that  the  forms  of 
pleadings  shall  be  those  prescribed  by  that  act.  (Code, 
§§  140,  153.)  Had  the  plaintiff  undertaken  to  reply  to  the 
answer  in  this  case,  by  way  of  new  assigning  the  trespass,  it 
would  have  been  stricken  out,  upon  notice.  If  the  complaint 
was  really  so  general  that  the  defendant  did  not  know  what 
close  was  intended,  or  what  trespass  was  complained  of,  the 
remedy  is  given  by  the  160th  section,  which  authorizes  the 
court  to  require  the  pleadings  to  be  made  definite  and  certain 
by  amendment.  The  necessity  for  a  new  assignment,  in  any 
case,  was  never  so  much  for  the  purpose  of  giving  information 
to  the  defendant,  and  enabling  him  to  meet  the  chaige  and 
prevent  his  being  misled,  as  to  conform  to  the  technical  rules, 
and  pleadings  and  practice  of  the  court.  It  was  unknown  in 
equity  and  in  admiralty,  and  is  superseded  in  the  courts  of 
common  law  of  this  state,  by  the  code. 

The  next  question  is,  as  to  the  sufficiency  of  the  order  lay- 
ing out  the  highway  on  the  locus  in  quo,  signed  by  only  two 
commissioners  of  highways,  and  not  containing  any  statement 
showing  that  the  third  met  and  deliberated  with  them  upon 
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the  Bubject  matter  of  the  order^  or  was  duly  notified  of  the 
meeting  and  jGEuled  to  attend.  It  is  undoubtecUy  true  that  at 
common  law,  in.  matters  of  public  concern,  when  authority  is 
confided  to  several,  a  majority  may  act  in  the  premises,  pro- 
vided all  meet  and  consult  together,  and  have  a  voice  in  the 
matter;  and  it  will  be  presumed,  in  the  absence  of  evidence 
to  the  contrary,  that  all  met  and  deliberated.  {Ghreen  v.  Milr- 
ler,  6  John.  39.  Ux  parte  RogerSy  7  Gowen^  526.  Dovm/ing 
V.  Sugar,  21  Wend.  178.  Spic^  v.  Blade,  9  John.  359.) 
The  power  of  a  majority  to  bind  the  minority  and  act  for  the 
whole,  upon  a  meeting  of  all,  is  made  a  part  of  the  statutory 
r^ulations  of  the  state  in  cases  of  the  delegation  of  power  and 
authority  to  several.  (2  B.  8.  555,  §  27.)  But  this  provision 
does  not  embrace  cases  for  which  special  provision  is  made.  For 
the  acts  of  commissioners  of  highways  special  provision  is  made 
by  law.  In  1826  provision  was  made  authorizing  a  majority 
to  act,  when  all  had  notice  of  the  meeting  and  its  object,  pro- 
vided the  fact  of  the  notification  was  made  to  appear.  {Laws 
iff  1826,  p.  230,  §  9.)  And  by  the  revised  statutes,  (1  B.  8. 
528,  §  125,)  any  two  commissioners  of  highways  may  make 
any  order  in  the  execution  of  the  powers  conferred  upon  them, 
provided  it  shall  appear  in  the  order  filed  by  them  that  all 
met  and  deliberated  on  the  subject  embraced  in  such  order, 
or  were  duly  notified  to  attend  a  meeting  of  the  commission- 
ers for  the  purpose  of  deliberating  thereon.  The  circumstances 
under  which  they  may  act  in  the  absenoQ  of  a  third  commis- 
sioner, and  the  condition  upon  which  the  order  of  two  com- 
missioners, made  in  the  absence  of  a  third,  is  to  be  valid,  is 
prescribed  by  the  statute,  and  the  form  of  the  order  to  be  made 
in  such  case  is  given,  to  the  end  that  the  public  records  shall 
always  contain  prima  facie  evidence  of  the  regularity  and 
validity  of  the  proceedings.  The  legislature  made  special  pro- 
vision for  this  case,  and  thereby  took  it  out  of  the  common 
law  rule  applicable  to  similar  cases,  as  that  rule  was  embodied 
in  the  revised  statutes.  They  did  this  by  allowing  two  to  act 
in  certain  cases,  although  all  of  the  commissioners  should  not 
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meet,  which  was  not  allowed  at  common  law,  or  by  the  general 
statute,  and  by  prescribing  the  form  of  the  order  in  every  case 
in  which  all  the  commissioners  should  not  concur.  They  have 
prescribed  the  case  in  which,  and  the  condition  upon  which, 
the  order  shall  be  valid,  and  of  course  have  excluded  every 
other  case,  and  said  that  in  no  other  case  shall  the  order  be 
valid.  (Broome's  Legal  Max.  27  et  seq.  Smith  on  StattUeSy 
654,  6.)  The  form  by  which  private  property  may  be  taken 
for  public  purposes  having  been  prescribed,  it  must  be  strictly 
pursued,  or  the  attempt  will  be  ineffectual  and  the  proceed- 
ings void,  and  all  persons  acting  under  the  color  of  them  will 
be  trespassers.  Fitch  v.  Corn's  of  Kirklandy  (22  Wend.  132,) 
and  Tucker  v.  Bankin,  (15  Barb.  471,)  are  in  conflict  upon 
the  precise  point  now  considered.  The  reasons  for  the  judg- 
ment in  the  former  case  are  more  satisfactory  to  me  than  those 
of  the  able  judge  pronouncing  the  opinion  of  the  court  in  the 
latter  case;  and  therefore  I  prefer  to  follow  the  first  decision. 
The  county  court  was  therefore  right,  and  the  judgment  must 
be  affirmed.  If  the  order  was  defective,  its  defects  could  not 
be  cured  by  parol,  and  the  evidence  offered  by  the  defendant 
ftuppletory  to  the  order,  was  properly  excluded. 

Judgment  affirmed. 

[Onondaga  Gbnbbal  Tbsx,  January  5, 1858.    Pnat,  Bacon  wAW.F.JA- 
Un^  Jfutices.] 
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The  9th  section  of  the  act  of  the  legislature,  of  April  17, 1868,  *'  to  amend  the 
act  to  revise  the  charter  of  the  city  of  Syracuse/'  by  which  a  portion  of  the 
dty  ci  Syracuse,  on  the  easterly  line  of  the  city  and  a<]Uoining  the  town  of 
Dewitt,  was  taken  from  the  city  and  annexed  to  the  town  of  Dewitt,  and 
two  assembly  districts  were  thereby  altered,  without  any  proTision  being 
made  in  respect  to  the  political  staius  of  the  inhabitants  of  the  exscinded 
and  annexed  territory,  or  defining  their  rights  in  referenoe  to  the  assembly 
districts,  or  the  manner  in  which  they  should  participate  in  the  election 
of  representatives  ft-om  the  several  districts,  was  a  violation  of  the  provision 
of  the  coDstitntion,  contained  in  the  fifth  section  of  the  third  article,  that  the 
assembly  districts,  when  once  fixed  and  determined  by  the  board  of  super- 
visors, shall  rmnatn  WMtUred^  until  the  next  decennial  enumeration ;  ani 
is  therefore  void.    W.  F.  Allbn,  J.,  dissented. 

The  ineidenUd  alteration  of  the  boundaries  of  an  assembly  district,  resulting 
from  an  act  of  the  legislature  changing  such  boundaries,  is  an  alteration  of 
a  district,  within  the  prohibition  of  the  constitution. 

The  provision  in  the  constitution,  which  secures  assembly  districts,  when  once 
fixed  and  determined,  /h>m  alteration,  was  intended  to  be,  and  is,  not  merely 
a  prohibition  upon  the  hoard  of  iupervisorSf  but  also  a  restriction  upon  fh^ 
legidaiite  power  to  alter  and  change  the  boundaries  of  towns. 

f[IS  is  a  case  agreed  upon  by  the  parties^  for  the  purpose 
of  determining  the  validity  of  a  levy  made  under  a  war- 
rant issued  under  the  authority  of  the  city  of  Syracuse,  and  of 
the  assessment  upon  which  the  same  was  issued,  and  the  lia- 
bility of  the  plaintiff  to  pay  any  sum  for  taxes  assessed  under  or 
by  the  corporate  authority  of  the  city,  for  the  years  1858  and 
1859,  upon  the  real  estate  of  the  plaintiff,  and  also  the  dam- 
(^s  sustained  by  the  plaintiff  by  reason  of  the  assessment, 
levy  and  sale  made  by  the  city,  in  case  said  assessment,  levy 
and  sale  should  be  adjudged  to  be  invalid.  The  necessary 
facts  appear  in  the  opinion  of  the  court. 

C.  Andrews^  for  the  plaintiff.  I.  The  assessors  of  the  city 
of  Syracuse  can  assess,  and  the  common  council  of  said  city 
can  tax,  ordy  the  land  within  the  corporate  limits.  {Laws  of 
1857,  cA.  63,  tit,  5,  §  22 ;  tit  6,  §  1.)  The  lands  of  the  plain- 
tiff are  included  in  the  territory  taken  from  said  city  by  the 
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aot  of  April  17, 1858.  (Laws  of  1858,  ch.  341,  §  9.)  K  that 
act  is  constitotioDal,  in  so  far  as  it  established  the  eastern 
boundary  of  said  city,  then  the  assessment,  levy  and  sale  in 
question  is  void,  and  the  plaintiff  is  entitled  to  recover. 

II.  The  constitution  vests  in  the  senate  and  assembly  the 
whole  l^slative  power  of  the  state.  (Const,  art,  3,  §  1,). 
No  restrictions  upon  its  exercise  can  be  recognized  by  the 
courts,  other  than  those  which  are  specified  in  terms  or  neces- 
sarily  implied.  This  results  from  the  rule  that  written  con- 
stitutions are  to  be  strictly  construed.  (Purdy  v.  People^  4 
Eill^  398.  People  v.  CowUs,  3  Kern.  350.  Ex  parte  Mc(kHn 
lum,  1  Cowenj  550.)  The  power  to  create  or  change  the 
boundaries  of  cities  or  towns,  is  plainly  l^islative  in  its  char- 
acter. It  has  uniformly  been  exercised  by  the  legislature. 
(People  V.  MorrUly  21  Wend.  563,  Cotoenj  J.)  The  power 
is  as  clearly  conferred  by  the  general  grant  of  legislative  pow- 
er, as  though  conferred  in  specific  terms,  and  unless  spedally 
restrained,  it  is  in  the  discretion  of  the  legislature,  as  to  the 
time  and  mode  of  its  exercise.  (Benson  v.  Mayor  <tc.,  24 
Barb.  255  to  259.  Tanner  v.  Trustees  of  Albion,  5  jHtH,  121.) 
The  rule  requiring  strict  construction  of  written  constitutions, 
is  no  less  imperative  when  applied  to  clauses  purporting  to 
restrain  legislative  power,  than  when  applied  to  clauses 
granting  such  power.  (1  Story's  Const.  §§  424, 225.)  A  for- 
tiori is  this  true,  when  the  restraint  claimed  is  not  by  direct 
limitation  but  by  implication.  (People  v.  Draper,  15  N.  7. 
Bep.  532.  Sill  v.  ViUage  of  Coming,  15  id  297.  18  id  67. 
2  aark  &  Finn,  36.    21  Penn.  Bep.  160.     10  id.  70.) 

III.  The  9th  section  of  the  act  in  question  is  not  in  conflict 
with  that  provision  of  the  constitution  which  provides  that 
the  assembly  districts,  organized  pursuant  to  the  constitution, 
"  sTiaU  remain  unaltered  wdil  another  enurneration."  (Const, 
art.  3,  §  5.)  The  incidental  alteration  of  the  boundaries  of 
an  assembly  district,  resulting  from  a  statute  changing  the 
boundaries  of  a  city  or  town,  is  not  an  alteration  of  an  assembly 
district,  mthin  the  prohibition  of  the  constitution.    1st  The 
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legislature  did  not  intend,  nor  does  the  act  in  question  pur- 
port;  to  alter  an  assembly  district.     The  intention  of  the  leg- 
islature, derived  from  the  language  of  the  act,  was  to  exercise 
an  acknowledged  legislative  power,  in  amending  "  An  act  to 
revise  the  charter  of  Syracuse,"  and  to  establish  a  new  eastern 
boundary  thereof.    (Supervisors  of  Niagara  v.  People^  7  HiU, 
511,  Porter,  senator.    People  v.  Draper,  15  N.  Y.  Rep,  545.) 
2d.  The  prohibition  against  the  alteration  of  assembly  dis- 
tricts does  not,  by  implication,  restrain  the  legislature,  in  the 
exercise  of  its  power  to  change  the  boundaries  of  cities  and 
towns.    This  prohibition  was  not  intended  to  apply  to  the 
fnere  consequences  of  the  exercise  of  the  legislative  power,  in 
the  alteration  of  towns.     (Schuyler  county  case,  opinion  of 
Strong,  J.)    The  restraining  clauses  of  the  constitution  are 
only  to  be  applied  to  the  identical  powers  contemplated  by 
them.    They  cannot  be  extended  to  powers  even  of  a  kindred 
nature,  but  they  must  be  the  same  in  all  their  essential  par- 
ticnkrs.     (9  Wheat,  204.)     The  power  to  alter  assembly  dis- 
tricts, and  to  change  the  boundaries  of  towns  and  cities,  are 
essentially  different,  and  are  reposed  in  distinct  political  bodies. 
{Const,  art.  3,  §  5.)     There  is  no  necessary  implication  de- 
rived from  the  clause  of  the  constitution  in  question,  which 
restrains  the  exercise  of  the  legislative  power.     3d.  The  re- 
striction upon  the  legislative  power  claimed  to  exist  in  this 
case,  would  result  in  great  public  inconvenience.    No  town, 
city  or  county  could  be  organized  or  changed,  where  it  involved 
a  change,  however  trivial,  in  the  boundaries  of  assembly  dis- 
tricts, except  decennially,  and  by  the  first  legislature  after  the 
decennial  enumeration.     So,  if  the  disputed  boundary  between 
New  York  and  Connecticut  should  be  adjusted  by  a  cession 
of  territory  within  the  present  jurisdiction  of  Connecticut,  it 
could  not  be  annexed  to  any  existing  town,  intermediate  tKe 
decennial  enumeration.    4tk  It  is  apparent  from  the  scheme 
of  the  oonstitution  in  respect  to  the  formation  of  assembly 
districts,  that  the  prohibition  against  their  alteration  was  in- 
tended as  a  prohibition  upon  the  supervisors,  and  not  a 
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restriction  of  the  legislative  power  tb  alter  and  change  the 
boundaries  of  towns.  By  the  constitntion  of  1821,  there  were 
no  single  assembly  districts.  (Const,  of  1821,  art.  1,  §  7.) 
By  the  present  constitution,  the  power  to  form  assembly  dis- 
tricts is  exduawely  vested  in  the  supervisors  of  the  respective 
counties.  The  power -of  the  legislature  is  limited  to  an  op- 
portionment  of  the  members  of  the  legislature,  among  the 
several  counties :  it  has  no  power  whatever  io  form  or  deaig-- 
note  assembly  districts.  (Const,  art.  3,  §  5.)  The  constitu- 
tion, after  vesting  in  the  supervisors  the  exclusive  power  to 
form  assembly  districts,  then  limits  the  pcywer  by  providing 
'^  that  the  district  to  be  made  shall  remain  unaltered  untQ 
another  enumeratioxt^'  The  primary  object  of  this  provision 
was  to  regulate  the  action  of  the  supervisors.  The  debates  in 
the  convention  show  this  to  have  been  the  object  of  the  inser- 
tion. (Debates,  Atlaa  ed.p.  422.)  A  statute  purporting  to 
form  or  alter  an  assembly  district  would  be  clearly  unconsti- 
tutional, because  that  power  is,  by  the  constitution,  reposed 
in  the  local  legislatures  of  the  counties :  but  it  does  not  follow 
that  the  general  power  of  the  legislature  to  change  the  boun- 
daries of  towns  is  restrained  by  a  prohibition  primarily  direct- 
ed against  the  supervisors. 

lY.  By  the  terms  of  the  constitution  the  assembly  districts 
to  be  formed  by  the  boards  of  supervisors  are  to  consist  of  con- 
venient and  contiguous  territory,  ^^but  no  town  shall  be  di- 
vided in  the  formation  of  assembly  districts."  (Art.  3,  §  5.) 
Assembly  districts  will  therefore  necessarily  consist  of  certain 
municipal  corporations,  called  towns,  and  will  be  so  designated 
and  described,  and  will  not  be  described  by  physical  bound- 
aries and  geographical  lines.  The  assembly  district  is  not 
therefore  altered  by  changing  a  town  line,  but  still  consists 
of  the  same  towns  of  which  it  was  formed. 

y.  If  it  should  be  held  that  the  legislature  are  prohibited 
by  the  clause  relating  to  the  alteration  of  assembly  districts, 
from  passing  an  act  whereby  electors  residing  in  one  assembly 
district  become  electors  in  another  assembly  district,  then  we 
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Bajy  Ist.  That  the  act  in  question  does  not  ipso  facto  de- 
termine the  assembly  district,  or  the  election  district  in  which 
the  electors  residing  in  the  territory  taken  from  the  city  were 
entitled  to  yote.    The  constitution  provides  that  an  elector 
shall  be  entitled  to  vote  at  any  election  in  the  election  dis- 
trict of  which  he  shall  at  the  time  be  a  resident,  and  not 
elsewhere.     (Const,  art.  2,  §  1.)     There  is  no  provision  in  the 
constitution  as  to  the  manner  of  organizing  election  districts,  or 
as  to  the  territory  which  shall  compose  them.    The  legislature 
has  power,  therefore,  to  provide  that  election  districts  may  con- 
sist of  territory  lying  in  two  towns,  or  of  territory  partly  in  a 
city  and  partly  in  a  town.     The  legislature  has  power  also  in 
changing  the  boundaries  of  towns,  to  provide  that  the  territory 
affected  by  the  alteration  shall  remain  connected  with  the 
ai»embly  and  election  districts  to  which  it  originally  belonged. 
This  principle  was  decided  in  the  Schuyler  county  case.    (See 
opinion  of  Strong,  J.)    The  provision  of  the  constitution 
that  no  town  shall  be  divided  in  the  formation  of  assembly 
districts,  has  reference  only  to  the  time  of  the  general  oigan- 
ization  of  these  districts.    (Const,  art.  3,  §  5.    Schuyler  Co^ 
case.)    2d.  If,  therefore,  the  legislature  had  eixpreesly  provided 
in  the  act  in  question  that  the  territory  added  to  the  town  of 
Dewitt  should  remain  a  part  of  the  second  assembly  district  of 
the  county  of  Onondaga,  and  of  the  election  district  to  which 
it  was  attached  at  the  time  the  act  was  passed,  no  constitu- 
tional  objection  could  have  arisen.    If  an  expreea  provision 
of  this  character  would  have  avoided  the  constitutional  objec- 
tion, then  this  provision  is  implied  without  an  express  decla- 
ration, if  necessary  to  sustain  the  statute.    (13  Barh.  301.) 

VI.  There  would  be  no  violation  of  any  constitutional  pro- 
vision if  it  should  be  held  that  by  the  annexation  the  electors, 
in  the  territory  taken  from  the  city,  were  deprived  of  the  right 
of  voting  for  member  of  assembly  until  the  next  enumeration. 
A  deprivation  of  the  right  of  voting  for  a  particular  officer  for 
a  limited  period,  incident  to  the'  reorganization  of  a  town, 
would  not  be  a  violation  of  the  constitution. 

Vol.  XXX.  23 
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YII.  Assuming  that  the  provision  in  the  act  of  April  17, 
1858,  annexing  the  territory  taken  from  the  city  to  the  town 
of  Dewitt  is  unconstitutional,  it  would  not  affect  the  validity 
of  that  part  of  the  act  which  defined  the  eastern  boundary  of 
the  city.  The  result  would  be  that  this  act  repealed  the 
original  charter  of  the  city,  so  far  as  it  took  the  territory  in 
question  from  the  town  of  Salina  and  restored  it  to  that  town. 
(Fisher  v.  McOirr,  1  Oray,  22.  Gone  v.  Kimball,  24  Pick, 
361.  Bank  of  Hamilton  v.  Dudley^  2  Peters,  526.  Ely  v. 
Thompson,  3  Marsh,  73.)  In  Fisher  v.  McOirr,  the  court 
say:  ^^The  principle  is  now  well  settled  that  when  a  statute 
has  been  passed  by  the  legislature,  under  all  the  forms  and 
sanctions  requisite  to  the  making  of  laws,  some  part  of  which 
is  not  within  the  competency  of  the  legislative  power,  or  is  re- 
pugnant to  any  provisions  of  the  constitution,  such  part 
thereof  will  be  adjudged  void  and  of  no  avail,  whilst  all  other 
parts  of  the  act,  not  obnoxious  to  the  same  objection,  vrQl  be 
held  valid  and  have  the  force  of  law.'' 

YIII.  It  is  a  primary  rule  in  construing  statutes  claimed  to 
conflict  with  the  constitution,  that  in  cases  of  doubt  every  possi- 
ble presumption  and  intendment  will  be  made  in  favor  of  the 
constitutionality  of  the  act  in  question,  and  that  the  court 
will  only  interfere  in  cases  of  clear  and  unquestioned  violation 
of  the  fundamental  law.  (Sedg,  on  Sta^.  and  Const.  Law, 
482.  Fletcher  v.  Peck,  6  Oranch,  128.  Morris  v.  People, 
3  Denio,  394  NeweU  v.  People,  3  Seld.  109.  Ez  parU 
McCollum,  1  Gowen,  560.)  The  construction  of  the  constitu- 
tion by- the  legislature,  as  given  in  its  acts,  ought  to  have  great 
weight,  and  should  not  be  overruled,  unless  manifestly  errone- 
ous. (6  ifa««.i?eji.  624, 554.  6  tU  401, 417,  12  tU  252, 257.) 
Strong,  J.  in  the  Schuyler  county  case,  says:  "The  power 
of  the  legislature  to  erect  new  counties  is  undisputed.  It  is 
not  restricted  as  to  time  or  place,  or  in-  any  respect,  except  as 
to  the  required  population.  In  the  exercise  of  such  power 
the  legislature  has  constituted  the  county  of  Schuyler.  In 
doing  so,  it  has  necessarily,  and  without  being  able  to  avoid 
the  difficulty^  contravened  what  may  be  presumed  to  haTe 
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been  the  intent  of  the  framers  of  the  organic  law,  in  a  com- 
paratively unimportant  particular.  The  acknowledged  power 
and  the  presumed  intent  are  antagonistic.  Which  shaU  pre- 
vail f  Most  assuredly  the  former"  We  enhmit  that  upon 
reason  and  authority  the  act  of  1858  must  be  suBtained. 

S.  8.  FuUony  for  the  defendant.  The  defendant  claims 
that  the  provisions  of  section  9^  chapter  341  of  the  laws  of 
1858,  are  in  their  main  scope  and  object  in  direct  conflict 
with  that  part  of  section  5  of  article  3  of  the  constitution, 
in  lliese  words :  ^'  and  the  apportionment  and  districts  so  to 
be  made,  shall  remain  unaltered  until  another  enumeration 
shall  be  taken  under  the  provisions  of  the  preceding  section/' 
and  that,  therefore,  all  such  provisions  are  void. 

I.  The  main  scope  and  object  of  the  section  under  consid- 
eration is  the  annexation,  the  merger  of  a  part  of  the  munibi- 
pality  of  Syracuse  in,  and  the  enlargement  of,  the  town  of 
Dewitt.  It  was  manifestly  as  much  the  intention  of  the  legis- 
lature to  make  the  territory  in  dispute,  with  the  inhabitants 
residing  thereon,  for  every  purpose  a  part  of  the  town  of  De- 
witt, as  to  cut  it  off  from  the  city  of  Syracuse  for  any  pur- 
pose. If  this  object  is  not  effectually  accomplished,  there  is 
no  ground  on  which  to  infer  that  the  legislature  would  have 
Banctioned  such  annexation  and  its  consequences.  (  Warren 
V.  Mayor  of  Gharlestovmj  2  Chray^  100.) 

II.  By  the  provisions  of  said  section  9,  the  legislature  has 
attempted  an  alteration  of  the  second  and  third  assembly  dis- 
tricts in  the  county  of  Onondaga,  within  the  meaning  of  the 
above  provision  of  the  constitution,  and  in  contravention  of 
it.  (1.)  This  restriction  upon  the  powers  of  the  legislature 
was  inserted  in  the  constitution  for  the  purpose  of  rendering 
assembly  districts,  when  once  framed,  permanent  and  unal- 
terable until  the  next  decennial  apportionment.  Such  perma- 
nence as  is  intended  by  the  constitution,  can  only  be  attained 
by  the  legislature  wholly  abstaining  from  taking  inhabited 
territory  from,  or  adding  such  territory  to,  assembly  districts. 
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(3  SdcL  83.)  (2.)  By  the  provisions  of  the  section  under 
consideration,  the  territory  of  the  second  assembly  district  is 
attempted  to  be  diminished  by  1200  acres,  and  its  population 
by  200  persons.  In  place  of  the  political  rights  and  duties 
pertaining  to  these  persons  as  inhabitants  of  the  second  as- 
sembly district,  is  attempted  to  be  substituted  the  political 
rights  and  duties  of  inhabitants  of  the  third  assembly  dis- 
trict. It  is  difficult  to  see  how  an  assembly  district  can  be 
altered,  if  this  be  not  an  alteration.     (See  cases  cited  belotv.) 

III.  It  is  submitted,  that  it  cannot  be  claimed  that  the 
provisions  of  this  section  are  so  far  valid  as  to  transfer  the 
territory  in  dispute  to  the  town  of  Dewitt,  for  all  purposes 
except  the  election  of  member  of  assembly,  and  that  as  to 
such  election,  the  right  of  such  inhabitants  to  vote  in  the 
election  of  member  of  assembly  would  be  suspended  until  the 
next  apportionment,  because,  (1.)  Such  was  not  the  intention 
of  the  legislature,  nor  is  it  the  language  of  the  law.  (2.)  The 
suspension  of  the  right  of  a  portion  of  the  inhabitants  of  an 
assembly  district  to  vote  in  the  election  of  members  of  assem- 
bly, would  be  an  alteration  of  that  assembly  district  within  the 
meaning  of  the  constitution.  (3.)  Such  an  enactment  would 
deprive  the  inhabitants  residing  upon  this  territory  of  rights 
secured  to  them  by  section  1  of  article  2  of  the  constitution. 

lY.  The  provisions  of  said  section  9  are  unconstitutional, 
because  of  an  entire  failure  to  provide  any  means  by  which  the 
inhabitants  of  the  territory  in  dispute,  after  the  annexation, 
can  participate  at  all  in  the  election  of  members  of  assembly. 
(2  Orayy  105.)  (1.)  The  transfer  of  a  whole  town  from  one 
assembly  district  to  another,  without  qualification  or  reserva- 
tion, would  be  an  alteration  of  both,  and  therefore  void; 
while  a  transfer  of  such  town  for  all  purposes  except  the  elec- 
tion of  members  of  assembly,  securing  to  the  inhabitants  so 
residing  in  such  town  the  right  to  vote  in  the  election  of 
members  of  assembly  in  the  district  from  which  such  portion 
is  cut  ofif,  might  not  be  an  alteration  of  either,  and  therefore 
valid.    {Rumsey  v.  Peopfc,  6  Cush.  575,  578. .  Warren  v. 
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Mayor  of  Charlestoum,  2  Gray,  103.    33  Maine  Jtep.  587. 
19  Barb.  91.) 

y.  Bat  it  is  submitted,  that  part  of  a  town  or  a  city  in 
one  assembly  district  coold  not  be  annexed  to  a  town  in  an- 
other district^  even  with  snch  reservations  as  would  make 
it  necessary  for  voters  residing  in  such  part  of  such  town  or 
city  to  vote  in  one  election  district  for  state  officers,  and  in 
another  district  for  ^member  of  assembly.  Such  a  require- 
ment would  seem  to  conflict  with  section  1  of  article  2  of 
the  constitution. 

VI.  The  provision  of  the  constitution  referred  to,  applies, 
as  well  to  an  act  where  its  consequences  would  be  to  alter  an 
assembly  district,  as  to  an  act  passed  for  the  purpose  of  alter- 
ing an  assembly  district ;  otherwise  all  restriction  upon  the 
power  of  the  l^slature  is  practically  annulled.  If  1200 
acres  and  200  persons  can  be  constitutionally  transferred  from 
one  district  to  another,  a  greater  number  may,  and  a  greater, 
until  there  be  not  one  inhabitant  remaining. 

YII.  Chapter  341  of  the  laws  of  1858  is  unconstitutional, 
by  reason  of  a  defect  in  the  title,  and  because  it  contains 
more  than  one  subject.    (CoTwf.  art.  3,  §  16.    1  Sdd.  285.) 

Bacon,  J.  This  is  a  case  agreed  upon  by  the  parties,  for 
the  purpose  of  presenting  for  adjudication  the  question  of  the 
constitutionality  of  the  9th  section  of  the  act  passed  by  the 
l^slature  on  the  17th  of  April,  1858.  This  act,  by  its  title, 
purported  to  be  "  An  act  to  amend  the  act,  to  revise  the  char- 
ter of  the  city  of  Syracuse."  The  facts  necessary  to  be  stated, 
in  order  to  present  this  question,  are,  that  in  1857  the  board 
of  supervisors  of  the  cbunty  of  Onondaga,  pursuant  to  the  act 
passed  in  April  of  that  year,  requiring  the  formation  of  assem- 
bly districts,  duly  met  and  divided  the  county  of  Onondaga 
into  three  assembly  districts.  By  this  division  the  city  of  Sy- 
racuse formed  a  part  of  the  second,  and  the  town  of  Dewitt  a 
part  of  the  third,  assembly  district ;  that  town  never  having 
been  at  any- time  within  the  second  district 
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By  the  9th  section  of  the  act  of  1858,  above  alladed  to,  a 
portion  of  the  city  of  Syracuse^  upon  the  easterly  line  of  the 
city,  and  adjoining  the  town  of  Dewitt,  was  taken  from  the 
city  of  Syracuse  and  annexed  to  the  town  of  Dewitt ;  or,  in 
other  words,  the  easterly  boundary  of  Syracuse  was  changed 
by  running  a  line  which  cut  off  from  the  city  a  territory  about 
two  miles  in  length,  and  one  in  breadth,  embracing  from 
twelve  to  fifteen  hundred  acres  of  land,  on  which  some  two 
hundred  and  fifty  persons  resided,  of  whom  fifty  were  voters, 
and  annexed  this  territory  to  the  town  of  Dewitt.  This  is  the 
whole  scope  and  purport  of  the  section ;  and  neither  in  the 
section,  nor  in  any  part  of  the  act,  is  any  provision  made  in 
respect  to  the  political  stattis  of  the  inhabitants  of  the  ex- 
scinded and  annexed  territory ;  nor  how,  if  at  all,  they  shall 
be  reckoned  in  regard  to  any  assembly  district,  or  in  what  man- 
ner participate  in  the  election  of  a  representative  for  such 
district 

The  plaintiff  in  this  suit,  at  the  time  of  the  passage  of  the 
act,  resided,  and  still  resides,  within  the  territory  thus  set  off, 
and  owned  real  estate  therein,  subject  to  taxation.  The  au- 
thorities of  Syracuse,  subsequent  to  the  passage  of  the  act  of 
1858,  caused  a  tax  to  be  assessed  upon  his  properiy  within 
this  district,  issued  a  warrant  for  its  collection,  and  levied 
upon  and  sold  some  property  of  the  plaintiff  to  satisfy  the 
tax.  The  ground  assumed  by  them  is  that  the  law,  by  which 
this  territory  was  attempted  to  be  set  off  to  another  town  and 
assembly  district,  was  unconstitutional  and  void,  and  that 
consequently  the  territory  still  remained  a  part  of  the  city  of 
Syracuse,  and  liable  to  contribution  toward  its  public  bur- 
dens ;  and  that  is  the  precise  point  presented  in  this  ease. 
The  defendant  claims  that  the  9th  section  of  the  act  in  ques- 
tion is  in  direct  conflict  with  section  5  of  the  third  article  of 
the  constitution.  This  section,  after  providing  that  memben 
of  assembly  shall  be  apportioned  among  the  several  counties 
of  the  state  as  nearly  as  may  be  according  to  the  number  of 
their  respective  inhabitants,  directs  that  the  supervisors  <^ 
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the  several  counties  shall  meet  on  a  specified  day,  and  divide 
their  counties  into  as  many  assembly  districts  as  they  shall 
be  entitled  to  by  law,  each  assembly  district  to  contain,  as 
nearly  as  may  be,  an  equal  number  of  inhabitants,  and  to 
consist  of  convenient  and  contiguous  territory*  It  is  further 
provided  in  this  section  that  the  legislature,  at  its  first  ses- 
sion after  the  decennial  enumeration,  shall  reapportion  the 
members  of  assembly,  and  the  boards  of  supervisors  shall  meet 
and  divide  their  counties  into  districts  as  before,  and  then  it 
is  added,  ^Uhe  apportionment  and  districts  so  to  be  made 
shaU  remain  unaltered  until  another  enumeration  shaU  be 
taken  under  the  provisions  of  the  preceding  section" 

It  may  be  remarked,  preliminarily,  that  it  is  not  claimed 
that  there  is  any  specific  power  given,  in  the  constitution,  to 
the  legislature  to  create,  or  change,  the  boundaries  of  cities  or 
towns  within  this  state.  But  it  is  claimed  that  the  authority 
necessarily  results  fi*om  the  grant  to,  and  investiture  of,  the 
senate  and  assembly  with  all  legislative  power.  The  power 
being  plenary,  no  restrictions  can  be  imposed  upon  its  exer- 
cise save  such  as  are  in  terms  specified  in  the  constitution,  or 
are  necessarily  implied  therefrom.  The  power  to  create  towns, 
or  to  change  their  boundaries,  is  not  only  legislative  in  its 
character,  but  has  been  frequentiy  exercised  by  the  legislature ; 
and,  irrespective  of  any  provision  which  would  control  or  cir- 
cumscribe it,  must  rest  in  the  discretion  of  the  legislature  as 
to  the  time  and  manner  of  its  exercise.  All  this  may  be 
readily  conoeded ;  but  being  so,  the  question  recurs,  is  not 
this  power,  thus  claimed  and  assumed,  controlled  and  restrict- 
ed in  its  exercise  by  a  precise  constitutional  provision,  which 
die  action  attempted  in  this  case  contravenes? 

The  counsel  for  the  plainti£f,  in  his  very  learned  and  ingen- 
ious argument,  insists  that  the  act  in  question  is  not  in  con- 
flict with  the  ii\ii^nction  of  the  constitution  that  assembly 
districts,  when  organi2ed  pursuant  to  its  provisions,  ^^  shall 
remain  unaltered  until  another  enumeration,"  and  bases  the 
argument,  substantially,  upon  two  propositions :  1st.  That 
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the  incidental  aLteration  of  the  boundaries  of  an  assembly  dis- 
trict, resulting  from  an  act  changing  such  boundaries,  is  not 
an  alteration  of  an  assembly  district,  within  the  prohibition 
of  £he  constitution ;  and  2d.  That  the  provision  that  secores 
such  districts  from  alteration  was  intended  to  be,  and  is,  only 
a  prohibition  upon  the  board  of  supervisore,  and  not  a  restric- 
tion upon  the  legislatiye  power  to  alter  and  change  the  boun- 
daries of  towns. 

L  In  support  of  the  first  proposition,  it  is  claimed  that  the 
act  does  not,  in  its  terms,  purport  to  alter  an  assembly  dis- 
trict, and  that  the  purpose  of  the  legislature,  as  indicated  by 
the  title  of  the  act,  being  to  exercise  an  acknowledged  legisla- 
tive power,  it  cannot  be  pronounced  void,  on  the  ground  that 
another  intent  in  fact  existed,  and  that  it  incidentally  and  in- 
directly accomplishes  an  object  that  could  not,  without  a 
breach  of  the  constitution,  be  directly  effected.  In  answer  to 
this  suggestion,  it  might  not  perhaps  be  impertinent  to  re- 
mark, that  it  is  sometimes  quite  unsafe  to  assume  the  intent 
of  the  law-makers,  either  from  the  object  apparently  avowed, 
and  seemingly  patent  on  the  face  of  the  statute,  or  the  lan- 
guage in  which  they  have  clothed  their  enactments.  But  it 
seems  to  me  quite  clear  that  if  a  particular  thing  is  forbidden, 
in  the  constitution,  and  therefore  placed  beyond  the  legitimate 
pale  of  legislation,  the  legislature  has  no  more  power  to  over- 
ride and  Dullify  the  provision,  although  they  accomplish  it 
incidentally  by  attempting  to  use  in  a  given  way  another  con- 
ceded power,  than  they  have  to  reach  the  same  end  by  a  spe- 
cific act  avowedly  for  the  very  purpose  itself.  If  the  doctrine 
contended  for  is  to  prevail,  then  there  is  no  protection  to  any 
constitutional  provision  in  its  integrity,  and  all  rastriction 
upon  the  legislative  power  is  practically  annulled.  If  the 
consequences — ^the  necessary  results— of  an  act  are  to  alter  an 
assembly  district,  then  the  constitutional  prohibition  is  as 
fairly  and  as  indispensably  applicable  to  it  as  if  in  terms  and 
by  express  language  it  altered  the  district,  and  was  enacted 
with  that  plain  and  avowed  olyect. 
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Now  it  will  not  be  denied  that  the  main  scope  and  porpose 
of  the  section  of  the  act  we  are  considering^  was  to  effect  the 
aonexation  of  a  portion  of  the  territory  of  Syracnse  to  the 
town  of  Dewitt,  and  to  transfer  the  inhabitants  of  the  district 
from  the  former  to  the  latter.  There  conld  have  been  no  ob- 
ject in  the  enactment  f£  it  did  not  accomplish  this  end.  In 
secoring  this  result,  it  necessarily  follows  that  both  the  assem- 
bly districts  Nos.  2  and  3  are  altered.  They  are  altered  both 
in  respect  to  the  territory  embraced  by  them,  and  the  number 
of  inhabitants  of  which  they  were  composed  at  the  time  the 
districts  were  designated  by  the  supervisors.  And  it  seems  to 
me  there  ia  no  escape  from  the  conclusion  that  this  is  a  viola- 
tion of  the  constitutional  requirement  that  the  districts,  when 
once  fixed  and  determined,  should  remain,  until  the  next  de- 
cennial enumeration,  unaltered. 

What  was  the  object  intended  to  be  effected  by  the  mode 
provided  in  the  constitution  for  the  formation  of  assembly 
districts  ?  It  was,  among  other  things,  to  secure  as  nearly' as 
might  be,  an  equality  of  representation,  as  between  the  seve- 
ral districts  into  which  a  county  might  be  divided.  This  is 
provided  for,  in  terms,  in  the  section  of  the  constitution  in 
question,  by  the  injunction  upon  the  supervisors,  that  they 
shall  so  divide  the  districts  that  they  shall  contain  ^^as  nearly 
as  may  be  an  equal  number  of  inhabitants/'  And  in  the  di- 
vision and  apportionment  made  by  the  supervisors  of  Onon- 
daga county,  in  this  case,  it  will  be  seen  that  they  conformed 
to  this  injunction  vrith  a  very  remarkable  approach  to  that 
enjoined  equality.  Thus,  Onondaga  county  was  divided  into 
three  assembly  districts,  the  first  containing  a  population  of 
24,184,  the  second  23,851,  and  the  third  24,710. 

But  the  effect  of  this  act,  to  the  extent  that  it  reached, 
was  to  impair  that  equality,  and  it  did  so  by  taking  away 
from  the  population  of  the  smallest  of  the  districts  250  in- 
nabitants,  and  annexing  them  to  the  district  that  abready 
had  a  preponderance  of  population  over  either  of  the  others. 
Thus  it  trenched  upon  the  representative  equality  which  it 


362  OASES  IN  THE  SUPREME  OOUBT. 


Kinney  v.  City  of  Syracnse. 


was  the  object  of  the  division  to  secure.  If  it  be  said  that 
this  was  only  so  small  a  division  of  the  population  that  it  did 
not  essentiallj  destroy  the  balance  of  the  districts,  I  ask,  in 
reply,  where  shall  the  line  be  drawn  ?  If  1500  acres  and  250 
people  may  be  set  off  from  the  city  of  Syracuse,  and  from  the 
assembly  district  to  which  they  had  blen  assigned,  what  is  to 
prevent  the  exscinding  process  from  being  extended  until  half 
the  city  has  been  set  over,  and  thus  while  one  district  has 
been  deprived  of  10,000  inhabitants,  another  has  been  in- 
creased to  the  same  extent,  and  instead  of  a  representative 
population  nearly  equal,  one  has  13,000  and  the  other  34,000  i 

inhabitants,  each  having  but  a  single  member  to  represent 
them  in  the  assembly.  And  thus  the  process  might  go  on 
until  practically  all  but  the  merest  fraction  of  a  town  might 
be  set  off,  and  the  substantial  body  of  its  population  trans- 
ferred to  another  district. 

There  were  doubtless,  also,  political  reasons  which  entered 
into  the  consideration  of  the  framers  of  the  constitution,  when 
the  section  we  are  considering  was  adopted.  It  was  import- 
ant to  provide  for  such  a  construction  of  the  districts  that 
not  only  the  population,  jper  «e,  should  be  fairly  represented, 
but  the  political  preferences  of  those  residing  in  the  separate 
districts  should  have  an  opportunity  to  be  expressed.  In  ar- 
riving at  such  a  result,  the  supervisors  would  naturally,  and 
very  properly,  group  together  in  a  district  such  a  number  oi 
towns  as  would  secure  to  them  the  election  of  such  candi- 
dates as  would  represent  the  prevailing  and  preponderating 
sentiment  of  the  district ;  and  this  being  done,  this  division 
was  to  have  a  degree  of  permanency  attached  to  it  by  remain- 
ing for  a  series  of  years  unaltered.  But  it  is  easy  to  see  that 
if  this  arrangement  is  to  be  subject  to  legislative  interference, 
the  whole  object  and  purpose  of  the  division  may  be  entirely 
circumvented.  The  political  balance  of  a  county  might  thus 
he  wholly  destroyed,  and  in  the  foresight  or  apprehension  of  a 
closely  contested  election,  and  when  a  few  electors,  taken 
from  a  strong  district  where  they  can  easily  be  spared,  and 


ONONDAGA-OOTOBEB,  1809.  $68 

Kinney  v.  City  of  Syraciue. 

thrown  into  one  so  nearly  balanced  that  a  small  importation 
will  turn  the  scale,  the  whole  state  might  become  the  subject 
of  such  legislative  gerrymandering  as  to  change  the  entire 
complexion  of  the  popular  branch,  and  practically  defeat  the 
whole  design  and  operation  of  the  single  district  system. 

IL  The  second  consideration  urged  by  the  counsel  for  the 
plaintifib  to  uphold  this  act  is,  that  the  prohibition  against 
the  alteration  of  assembly  districts,  when  once  fixed,  until  the 
period  arriyes  for  another  designation,  is  a  prohibition  upon 
the  boards  of  supervisors,  and  not  a  restriction  of  the  legisla- 
tive power  to  alter  the  boundaries  of  towns.  If  this  be  so, 
then  it  results  that  the  constitutional  inhibition  is  utterly 
worthless.  If  it  was  deemed  so  important  to  preserve  these 
districts  in  their  integrity  when  once  formed,  that  a  shield 
was  thrown  around  them  in  the  organic  law,  for  the  very  pur- 
pose of  their  protection,  and  this  can  be  nullified  by  a  simple 
l^islative  act,  then  the  paper  upon  which  the  section  was 
written  might  as  well  have  been  saved,  for  the  clause  is  worth 
less  than  the  rags  of  which  that  paper  was  composed.  The 
section  contains  no  language  which  points  to  the  board  of 
supervisors  as  the  body  on  whom  the  .restraint  was  to  act,  but 
it  manifestly  was  intended  to  cover  the  whole  ground,  and 
prevent  as  well  legislative  as  any  other  kind  of  interference. 
It  will  be  seen  that  it  preserves  not  only  the  districts,  but  the 
^'apportionment,^'  from  alteration ;  and  this  was  a  subject  ex- 
clusively of  legislative  cognizance,  and  the  same  clause  which 
prevents  the  legislative  authority  from  tampering  with  the 
one,  equally  places  thd  other  beyond  their  jurisdiction.  The 
counsel  for  the  plaintiff  very  frankly  concedes  that  a  law  pur-- 
porting  to  form  or  alter  an  assembly  district  would  be  clearly 
unconstitutional,  because  that  power  is  reposed  exclusively  in 
the  local  legislatures  of  the  several  counties.  I  have  endeav- 
ored to  show,  that  what  the  legislative  power  could  not  by  a 
direct  act  of  l^islation  accomplish,  cannot  be  effected  by  an 
indirect  and  incidental  exertion  of  that  power,  even  upon  a 
sulgect  confessedly  within  its  general  and  acknowledged  pow- 
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era.  lu  order  to  secure  the  good  sought  to  be  effSscted  by  the 
permanency  of  the  single  district  system,  and  avoid  the  evils 
it  was  designed  to  cure,  it  was  just  as  necessary  to  preserve  it 
firom  legislative  interference,  as  from  any  tampering  with  the 
districts  by  the  boards  of  supervisors.  Once  exercised,  their 
power  was  exhausted,  and  their  work  was  to  remain  un* 
touched,  for  the  period  prescribed  by  the  constitution,  by  any 
other  hands.  These  considerations  lead  me  to  the  condusion 
that  the  9th  section  of  the  act  of  April,  1858,  being  an  at- 
tempt to  alter  an  election  district  contrary  to  the  prohibition 
of  the  constitution,  was  unauthorized  and  void. 

But  if  mistaken  in  the  result  to  which  the  discussion  thus 
far  has  led  me,  there  is  another  ground  which  is  equally  &tal 
to  the  plaintiff.  Granting  that  the  act  is  so  far  valid  as  that 
it  l^ally  transfers  the  territory  in  question  from  the  city 
of  Syracuse,  and  incorporates  it  with  the  town  of  Dewitt  for 
all  other  purposes,  I  think  it  must  be  conceded  that  so  far^as 
relates  to  the  election  of  a  member  of  assembly,  the  voters 
residing  in  the  district  are,  for  the  time  being  at  least,  dis- 
franchised. Where  could  the  inhabitants  exercise  the  privi- 
lege of  voting  ?  Not  in  Syracuse,  for  they  are  no  longer 
residents  of  the  city;  and  not  in  Dewitt,  for  when  that  assem- 
bly district  was  formed,  this  territory  was  within  no  election 
district  in  that  town.  The  right  secured  to  them  by  the 
1st  section  of  the  2d  article  of  the  constitution  would  thus 
be  violated,  and  the  deprivation  or  suspension  of  the  right  of 
a  voter  otherwise  competent,  by  such  an  act  would  be,  in  my 
judgment,  the  alteration  of  an  assembly  district,  within  the 
spirit  and  meaning  of  the  constitution.  This  difficulty  could 
in  no  way  be  remedied  but  by  a  provision  in  the  act  itself,  se- 
curing the  right  of  the  inhabitants  to  vote  in  the  electioa 
district  from  which  they  had  been  taken,  until  the  next  de- 
cennial enumeration.  Such  a  provision  was  incorporated  into 
the  act  organizing  the  county  of  Schuyler,  and  was  one  among 
the  other  considerations  which  was  relied  upon  to  secure  that 
act  from  judicial  condemnation.    The  absence  of  ai^  such 
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provision  in  the  act  in  question  here^  is  a  &tal  objection  to  its 
validity. 

Upon  this  point  we  have  two'  well  considered  authorities  in 
a  neighboring  state,  which  cover  the  whole  ground,  and  are, 
to  my  mind,  conclusive.  I  may  premise  by  remarking,  that 
under  the  constitution  of  Massachusetts,  the  power  to  create 
and  to  change  the  boundaries  of  towns  is  derived  not  from 
any  specific  grant  on  that  subject,  but  from  the  general  power 
of  the  legislature  to  pass  all  useful  and  wholesome  laws. 
Their  scheme  of  government  also  contemplates  and  provides 
for  an  equal  representation  of  the  people  by  a  distribution  of 
representatives  among  the  towns,  accprding  to  the  number  of 
taxable  inhabitants,  at  fixed  periods  of  ten  years.  In  the  year 
1851,  the  opinion  of  the  judges  of  the  supreme  court  of 
Massachusetts  was  asked  by  the  legislature  upon  the  question 
of  their  power  to  alter  the  boundary  lines  of  counties  and 
to#ns.  In  reply,  the  judges  announced  their  unanimous 
opinion  to  be,  that  the  le^slature  had  that  power,  but  that  in 
exercising  it,  by  annexing  a  part  of  one  town  to  another,  or 
by  erecting  a  new  town  from  one  or  more  existing  towns,  it 
was  necessary  to  reserve  and  secure  to  the  inhabitants  residing 
in  such  portion  or  portions,  a  right  to  vote  in  the  election  of 
representatives  with  the  town  or  towns  from  which  such  por- 
tions were  taken,  until  the  expiration  of  the  next  preceding  ap- 
portionment of  representatives.  (See  opinion  of  the  Judges, 
6  Omh.  578.)  In  another  opinion,  to  be  found  at  page  575 
of  the  same  volume,  upon  a  very  similar  question,  it  is  re- 
marked by  the  judges,  that  the  constitution  declares  that  the 
ntunber  of  representatives  for  each  city,  town  and  represent- 
ative district,  shall  remain  fixed  and  unalterable  for  the  pe- 
riod of  ten  years.  ''  That  which  the  constitution  declares 
unalterable/'  saythey,  "  cannot  be  changed  by  law." 

The  case  of  Warren  v.  Mayor  dc.  of  Gharlestoton  (2 
Gray,  84  and  onwards)  is  a  still  more  decisive  adjudication 
upon  the  same  point.  An  act  of  the  legislature  had  under- 
takei^  to  transfer  the  town  of  Oharlestown  to  the  city  of  Bos^ 
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ton,  and  incorporate  it  with  that  municipality.  The  act  alao 
attempted  to  obviate  the  constitutional  objections  by  Yarious 
provisions  to  preserve  the  right  of  the  people  to  vote,  and  se- 
curing them  a  proper  representation  in  the  councils  of  the 
state.  The  opinion  of  the  court  was  delivered  by  Chief  Jus- 
tice Shaw,  and  has  all  the  characteristios  of  his  good  sense 
and  clear  judicial  mind.  He  held  the  act  to  be  unconstitu- 
tional and  void,  by  &iling  to  secure  to  the  inhabitants  of  the 
transferred  territory  the  rights  which  the  constitution  and 
laws  had  guarantied  to  them.  The  town  of  Charlestown  and 
the  city  of  Boston  were  in  separate  representative  districts. 
The  inhabitants  of  the  former  could  not  vote  in  Charlestown, 
for  the  town  as  an  organised  corporation  was  annihilated,  nor 
in  Boston,  because  its  territory  was  distributed  into  other  dis- 
tricts. No  provision  was  made  for  uniting  them  with  any 
other  corporation  for  the  purpose  of  voting,  and  none  that 
was  adequate  to  enable  them  to  vote  in  the  district  fitai 
which  they  had  been  taken.  The  inhabitants,  therefore,  for 
the  time  being  and  for  an  indefinite  term  of  time,  were,  in 
that  respect,  wholly  disfranchised. 

The  counsel  for  the  plaintiff,  pressed  by  this  difficulty,  puts 
forth  the  proposition,  in  one  of  his  points,  that  if  the  legisla- 
ture had  expressly  provided  in  the  act  that  the  territory  added 
to  Dewitt  should  remain  a  part  of  the  second  assembly  district 
of  ^nondaga  county,  and  of  the  district  to  which  it  was  at- 
tached at  the  time  the  act  was  passed,  no  constitutional  ob- 
jection could  have  arisen.  And  he  adds,  that  if  an  express 
provision  would  have  avoided  the  constitutional  objection,  the 
provision  may  be  implied,  in  order  to  sustain  the  statute;  or 
the  ]»medy  may  be  supplied  by  future  legislation.  In  answer 
to  this,  I  say  that  no  case  ever  has  carried,  or,  in  my  judg- 
ment, ever  will  carry  the  doctrine  of  implication,  as  applied  to 
a  legislative  act,  to  such  a  length  as  to  incorporate  into  a  stat- 
ute an  entire  provision — ^no  vestige,  nor  shadow,  nor  intimap 
tion  of  which  is  to  be  found  there.  And  to  the  latter  brandr 
of  the  proposition  I  reply,  m  the  words  of  Ch.  J.  Shaw  in  tl^ 
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cam  above  cited :  '^It  is  no  answer  to  say  that  this  is  a  defect 
which  may  be  amended  by  the  legislatnre.  It  would  depend 
wholly  on  the  will  of  a  future  l^slature  whether  to  amend  it 
or  not ;  whereas  the  act  within  itself  should  make  provision 
for  all  the  changes  which  it  seeks  to  effect  in  the  rights  and 
condition  of  the  inhabitants/' 

I  will  not  farther  pursue  this  discussion,  nor  allude  to  other 
considerations  which  were  presented,  and  forcibly  ar^ed,  by 
the  counsel  for  the  defendant.  Upon  the  points  already  passed 
in  review,  my  conviction  is  clear  that  the  section  of  the  act  of 
April,  1858,  which  we  have  been  considering,  is  a  manifest 
violation  of  that  provision  of  the  constitution  which  secured 
the  permanency  of  the  assembly  districts ;  and  that  the  action 
of  the  defendant  in  assessing  and  levying  the  tax  upon  the 
property  of  the  plaintiff,  within  the  territory  thus  attempted 
to  he  set  off  from  the  city  of  Syracuse,  was  only  the  exercise 
on  its  part  of  an  authority  it  rightfully  possessed. 

I  ought  to  add,  however,  that  the  case  of  Itumsey  v.  The 
People^  (19  N.  T.  Rep,  41,)  which  was  cited  and  commented 
upon  by  the  plaintiff's  counsel,  is  no  authority  upon  the  con- 
trolling propositions  involved  in  this  case.  It  presented  many 
other  questions,  and  the  clause  of  the  constitution  which  is 
considered  vital  and  decisive  here,  is  not  even  alluded  to  in 
that  case.  The  reasoning  of  Judge  Strong,  however  convin- 
cing and  satisfactory  it  may  be,  is  not  to  be  taken  as  the 
opinion  of  the  court;  since,  when  we  come  to  scrutinize  the 
decision  as  finally  made,  it  will  be  perceived  that  the  real 
ground  on  which  the  act,  the  validity  of  which  was  in  ques- 
tion there,  was  sustained,  was  that  the  existence  of  Schuyler 
county  had  for  years  been  recognized  by  all  departments  of  the 
government  except  the  j  udicial.  Successive  sessions  of  the  leg- 
islature had  been  organized  and  had  acted  upon  the  assumption 
of  its  constitutional  efistenoe,  and  it  had  entered  into  the 
whole  structure  and  organization  of  the  government.  These 
acts,  in  the  language  of  the  judges  who  really  made  the  decis- 
ion, removed  the  subject  from  that  region  of  doubt  within 
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which  it  is  competent  and  suitable  for  a  oonrt  to  dedare  legis- 
lative acts  void  as  conflicting  with  the  constitution.  In  this 
connection,  also,  the  suggestion  may  be  repeated,  that  the 
Schuyler  county  act  contained  a  provision  postponing  the  op- 
eration of  the  act  in  respect  to  the  representation  of  the  existing 
senate  and  assembly  districts,  and  the  election  of  incumbents 
to  those  offices,  until  the  next  decennial  census ;  thus  seeking 
to  obviate  the  difficulty  which  the  act  we  have  been  consider- 
ing makes  not  even  an  attempt  to  surmount  ^ 

With  regard  to  this  point,  the  court  of  appeals,  in  the  case 
of  Bumsey  v.  The  People^  go  no  farther  in  their  decision  than 
to  say — ^if  indeed  they  say  thus  much — ^that  ^^  it  seem«"  the  leg- 
islature have  the  constitutional  power  to  create  a  new  county  by 
the  insertion  of  such  a  provision  in  the  act  The  case  itself  so 
far  as  it  can  be  deemed  to  decide  any  thing  upon  this  pointy 
would  appear  by  implication  to  be  an  authority  sustaining  the 
view  I  have  taken  of  the  consequences  of  the  failure  of  the  act 
in  question  to  provide  a  mode  by  which  the  electors  in  the 
exscinded  territory  could  exercise  the  privily  of  voting  in  any 
assembly  election  district^  and  thus,  by  this  omission,  for  an 
indefinite  period,  practically  disfranchising  them. 

Judgment  in  conformity  with  the  stipulation  in  the  case 
must  be  given  for  the  defendant 

MuLLiK,  J.,  concurred* 

Pbatt,  J.,  took  no  part  in  the  decision. 

W.  F.  Allen,  J.,  (dissenting.)  The  parties  have  agreed 
to  a  case  and  statement  of  facts,  and  have  submitted  the  con- 
troversy between  them  to  the  decision  of  the  court  withoat 
action,  as  provided  for  by  the  code  of  procedure.  The  plain- 
tiff is  assessed  and  taxed  by  the  ponunon  council  of  the  city 
of  Syracuse,  as  a  resident  of  the  city,  in  respect  to  real  prop- 
erty within  the  bounds  of  the  city  as  heretofore  incorporated, 
but  which  wan  detached  from  the  city  and  annexed  to  the 
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town  of  Dewitt,  by  chapter  341  of  the  laws  of  1858.  (Seaaion 
Laws,  p,  577.)  The  question  is  as  to  the  validity  of  the  act 
thus  altering  the  bounds  of  the  city  of  Syracuse  and  the  town 
of  Dewitt  respectively,  they  having  been  in  June,  1857,  con- 
stituted parts  of  different  assembly  districts  of  the  county  of 
Onondaga,  by  the  supervisors  of  the  county,  pursuant  to  the 
constitution  and  laws  of  the  state.  The  change  in  the  bounda<- 
ry  lines  of  the  city  and  town  incidentally  altered  the  boundary 
lines  of  the  two  assembly  districts. 

1.  In  construing  acts  of  legislative  bodies,  they  must  be  pre- 
sumed to  have  intended  only  that  which  is  apparent  upon  the 
face  of  the  laws  enacted  by  them.  Their  motives  and  intents 
cannot  be  questioned.  If  the  apparent  and  well  expressed 
purpose  of  the  act  of  the  legislature  is  within  the  legislative 
power,  the  validity  of  the  act  cannot  be  drawn  in  question 
upon  the  suggestion  that  an  ulterior  object  and  purpose,  not 
within  the  scope  of  the  power  conferred  upon  the  legislature, 
-was  contemplated.  In  other  words,  the  act  having  a  direct 
and  proper  application  within  the  proper  exercise  of  the  legis- 
lative power,  it  will  not  be  assumed  that  the  legislature  have 
firaudulently  exexxsised  their  power  and  attempted  to  do  that 
by  indirect  and  circuitous  action  which  they  could  not  do  di- 
rectly. {Supervisors  of  Niagara  v.  People,  7  HiU,  505, 511. 
Feople  V.  Draper,  15  N.  Y.  Bep.  532,  545.) 

2.  All  legislative  power  is  vested  in  the  senate  and  assembly 
of  the  state,  and  unless  its  exercise  is  restrained  by  express 
words  of  the  constitution,  or  by  necessary  implication,  those 
bodies  are  the  sole  judges  of  the  fitness  and  propriety  of  legis- 
lative action  in  a  given  case ;  and  their  acts  cannot  be  ques- 
tioned or  reviewed.  {Const,  art  3,  §  1.  People  v.  Draper, 
supra.    Arnold  v.  Bees,  18  N.  Y.  Bep.  57,  67-) 

3.  The  incorporation  of  cities  and  villages,  the  erection  and 
division' of  towns  and  counties,  and  the  alteration  of  their 
boundaries,  are  legislative  acts,  and  within  the  grant  of  power 
to  the  legislature.  Plenary  power  is  vested  in  the  legislature 
to  create,  amend  or  divide,  to  define  or  alter  the  boundaries 
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of  municipal  corporations,  as  cities  or  villages,  or  towns  and 
counties,  which  are  mere  political  bodies  and  treated  as  corpo- 
rations for  certain  purposes,  and  which  are  constituted  for 
the  purposes  of  civil  government,  unless  some  restriction  or 
limitation,  express  or  ibiplied,  as  to  the  time  or  manner  of  the 
exercise  of  the  power,  is  found  in  the  constitution.  (People 
V.  Morrelly  21  Wend.  563.  Tanner  v.  Trustees  of  Albion, 
5  Hill,  121.) 

4  There  is  no  restriction  or  limitation,  in  terms,  in  the  con- 
stitution, upon  the  power  of  the  legislature  to  alter  the  bound- 
aries of  the  political  bodies  which  it  may  create  from  time  to 
time,  as  the  public  good  may  seem  to  require. 

5.  The  restriction  by  implication,  which  is  urged  to  avoid 
the  law,  rests  upon  the  provisions  of  section  five  of  article 
three  of  the  constitution.  Provision  is  first  made,  by  that 
section,  for  dividing  the  several  counties  in  the  state  into  as- 
sembly districts,  on  the  first  Tuesday  of  January  next  after 
the  adoption  of  the  constitution ;  the  clause  expressly  prohib- 
iting the  division  of  a  town  in  the  formation  of  the  assembly 
districts.  The  section, then  directs  the  legislature,  at  its  first 
session  after  the  return  of  any  enumeration  of  the  inhabitants 
of  the  state,  to  reapportion  the  members  of  assembly  among 
the  several  counties  of  the  state,  and  requires  the  boards  of 
supernsors  in  such  counties  as  shall  be  entitled  to  more  than 
one  member  to  assemble  at  such  time  as  the  legislature  making 
the  apportionment  shall  prescribe,  and  divide  such  counties 
into  assembly  districts  in  the  manner  before  prescribed.  And 
then  follows  the  clause  upon  which  stress  is  here  laid  :  "  And 
the  apportionment  and  districts  so  to  be  made  shall  remain 
unaltered  until  another  enumeration  shall  be  taken  under  the 
provisions  of"  section  four  of  the  same  article.  Tlie  legisla? 
ture  is  prohibited  from  reapportioning  members  of  assembly 
among  the  counties,  except  at  the  decennial  periods  mention- 
ed, and  the  boards  of  supervisors  are  placed  under  a  similar 
disability  in  regard  to  dividing  the  counties  into  assembly  dis- 
tricts.    This  is  the  extent  of  the  prohibitory  clause,  applying 
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it  to  each  body  in  reference  to  the  duties  devolving  upon  it. 
As  the  legislature  has  no  power  to  constitute  and  form  the 
assembly  districts,  the  prohibition  against  altering  them  does 
not  apply  to  it    The  duty  of  forming  the  assembly  districts 
being  expressly  by  the  constitution  cast  upon  the  board  of 
snpervisors,  it  is  necessarily  excepted  from  the  grant  of  legis- 
lative powers.    And  the  legislature  is  prohibited  from  either 
performing  the  same  acts  itself,  or  conferring  the  power  upon 
any  other  body  to  do  them.    As  the  l^slature  has  no  power 
to  form  the  assembly  districts,  it  necessarily  follows  that  it  has 
no  jurisdiction  over  them  to  alter  or  change  their  boundaries ; 
and  without  the  prohibition  referred  to,  the  legislature  would 
have  had  no  authority  to  reorganize  by  law  the  assembly  dis- 
tricts as  formed  by  the  boards  of  supervisors,  or  to  alter  their 
boundaries.    The  act  of  the  boards  of  supervisors  thus  charged 
with  the  duty  would  have  been  final  as  well  upon  the  legisla- 
ture as  every  other  part  of  the  government  and  the  public. 
The  prohibitory  clause  does  not  therefore  detract  in  the  least 
from,  or  touch,  the  power  of  the  legislature  over  assembly  dis- 
tricts.   But  it  does  not  follow  that  the  legislature  may  not  do 
what  is  clearly  and  confessedly  within  its  power^  because  it 
may  incidentally  and  in  some  of  its  details  affect  the  work  of 
the  board  of  supervisors ;  as  by  changing  the  actual  bounda- 
ries of  the  assembly  districts  formed  by  them.     It  may  safely 
be  assumed  that  the  legislature  will  proceed  neither  rashly  nor 
recklessly  so  as  either  by  design  or  inadvertence,  to  interfere 
substantially  with  the  divisions  of  counties  into  assembly  dis- 
tricts and  affect  the  equality  of  the  representation.     If  this 
should  be  done,  the  error  would  doubtless  be  corrected  as  soon 
discovered.    But  that  the  legislature  may  do  wrong,  is  no 
no  ground  for  depriving  it  of  power,  by  implication.     The 
powers  vested  in  the  two  bodies  are  not  repugnant  to  each 
other ;  neither  is  the  prohibition  upon  boards  of  supervisors, 
restraining  them  from  altering  the  assembly  districts,  incon- 
sistent with  the  power  in  the  legislature  to  alter  the  bounda- 
ries of  towns  or  other  civil  divisions  of  the  state  for  the  public 
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good.  The  power  lodged  with  the  Bii  per  visors  having  been 
executed,  is  functus  officio  until  another  census  has  been  taken 
and  another  apportionment  made ;  but  the  legislative  power 
of  the  senate  and  assembly  may  be  exercised  at  any  time.  It  ig 
no  alteration  of  the  districts,  within  the  prohibition,  so  to  alter 
the  boundaries  of  towns  or  counties,  that  the  territorial  limits, 
the  area,  or  population  of  an  assembly  district  may  be  a  little 
greater  or  less  than  as  fixed  by  the  supervisors.  Towns  can- 
not be  divided  in  the  formation  of  assembly  districts,  and  if 
by  addition  of  territory  a  town  is  made  larger,  the  town  as  en- 
larged makes  a  part  of  the  district,  and  that  remains  unaltered. 
It  is  the  same  district  formed  by  the  supervisors.  The  l^s- 
lature  cannot  by  direct  enactment  oust  an  individual  from 
oflSce  before  his  constitutional  time  of  office  expires ;  but  if  in 
the  exercise  of  the  legislative  powers  of  legislation,  as  by  the 
division  of  a  town  or  county,  a  party  is  ejected  from  office,  the 
law  is  nevertheless  constitutional.  (People  v.  Morrell,  supra,) 
Probably  the  legislature  could  not  have  directed  that,  notwith- 
standing the  alteration  of  the  boundaries  of  the  city  of  Syra- 
cuse and  town  of  Dewitt,  the  inhabitants  of  that  part  set  off 
and  annexed  to  Dewitt  should,  until  the  next  census  and  ap- 
portionment, be  deemed  electors  within  the  assembly  district 
to  which  but  for  the  alteration  of  boundaries  they  would  have 
belonged.  That  would  have  divided  a  town,  in  the  formation 
of  assembly  districts,  which  is  forbidden  by  the  constitution. 
It  is  incumbent  on  those  alleging  a  want  of  power  in  the  legis- 
lature to  enact  the  law,  to  show  that  it  is  not  within,  or  ia 
excepted  from,  the  grant  of  power.  A  prohibition  to  exerpise 
a  particular  power  is  an  deception  to  the  general  grant  of 
power ;  and  I  look  in  vain,  in  the  constitution,  for  an  except 
tion  or  prohibition,  express  or  implied,  which  would  reach 
this  case.  The  cases  cited  from  Massachusetts,  as  well  as  thp 
opinions  of  the  very  able  judges  of  the  supreme  judicial  court 
of  that  state,  in  answer  to  interrogatories  of  the  legislature, 
(6  Cush.  578,  and  2  Gray,  84,)  do  not  aid  us,  essentially,  in 
the  construction  of  our  own  constitution.     The  two  systems 
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of  state  goyemment^  including  tlie  civil  and  muniicipal  divis- 
ions of  the  states  for  election  and  other  purposes^  are  arbitrary^ 
and  so  entirely  dissimilar  in  their  essential  features^  that  one 
cannot  well  be  elucidated  by  reference  to  the  other.  The 
constitutional  provisions  of  Massachusetts  are  peculiar,  and 
in  many  respects,  if  not  more  stringent  than  our  own,  r^ulate 
more  in  detail  the  action  of  the  l^islature  over  the  civil  divis- 
ions of  the  state. 

I  am  of  the  opinion  that  the  act  setting  off  a  part  of  the 
city  of  Syracuse  and  annexing  it  to  Dewitt  was  constitutional, 
and  that  judgment  should  be  given  for  the  plaintiff. 

Judgment  for  the  defendant. 

[OvoNDAOA  Gbnbhal  TbhKi  October  4,  1859.    PrtUt,  Bacon,  W.  F,  AUm 
sod  MUOin,  Justices.] 


TsBPENiNo  and  wife  vs.  Seinneb. 

Wbera  the  laognage  employed  in  a  will  is  obscnre  or  ambignons,  and  words 
are  made  use  of,  in  one  connection,  with  a  meaning  apparently  at  yariance 
with  the  sense  of  the  same  words  in  another  clause,  extrinsic  circumstances 
may  be  resorted  to,  for  the  purpose  of  aiding  the  court  in  arriving  at  the 
inientioD  of  the  testator. 

Among  these  extrinsic  circumstances,  the  situation  of  the  testator's  property, 
and  the  condition  of  his  family,  and  especially  of  the  apparent  beneficiaries 
of  bis  will,  are  to  be  considered,  and  are  prominent  land-marks  to  guide  the 
courts  in  the  duty  of  interpretation. 

Where  a  will  was  inarUfidally  and  clumsily  drawn ;  was  prepared  by  a  Tery 
onpracticed  scrivener,  who  was  poorly  versed  in  the  use  of  language  as  a 
medium  of  conveying  ideas ;  several  of  its  provisions  were  directly  contra- 
dictory to  each  other ;  it  did  not,  ft-om  the  manner  of  its  construction,  ap- 
pear to  have  been  the  result  of  much  preoonsideration ;  there  was  a  great 
indeSniteDess  and  uncertainty  in  the  use  of  the  wofd  "  heirs ;"  and  there 
were  other  incongruities  in  the  will,  which  tended  to  obscure  its  meaning ; 
Held,  that  it  was  a  proper  case  for  resorting  to  evidence  of  the  extrinsic 
and  surrounding  circumstances  of  the  parties,  to  aid  the  court  in  the  con- 
stntcdon  of  the  will. 
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APPEAL  from  a  judgment  entered  upon  the  report  of  a 
referee.  The  action  was  in  the  nature  of  a  bill  for  an 
accounting,  and  to  compel  the  defendant,  surviving  executor 
of  the  will  of  Gersham  Skinner,  deceased,  to  make  sale  of 
certain  real  estate  specified  in  the  will.  The  plaintiff,  Al- 
mira  Terpening,  the  wife  of  the  other  plaintiff,  Amos  Ter- 
pening,  claimed  to  be  a  devisee  and  legatee  under  the  will  of 
the  testator,  who  was  her  grandfather.  The  will,  which  vaa 
executed  May  4, 1822,  was  as  follows : 

"  I,  Gersham  Skinner,  of  the  town  of  Columbia,  county 
of  Herkimer,  and  state  of  New  York,  considering  the  uncer- 
tainty of  this  mortal  life,  and  being  of  sound  mind  and  mem- 
ory— ^blessed  be  God  for  the  same— do  make  and  publish  this 
my  last  will  and  testament,  in  manner  and  form  following, 
that  is  to  say :  First,  I  give  and  bequeath  unto  my  beloved 
wife  Margaret  Skinner,  one  third  part  of  all  that  my  certain 
farm,  situated  in  the  town  of  Columbia  aforesaid ;  also  one 
third  of  the  bam,  the  west  room  of  my  dwelling  house,  to- 
gether with  the  bedrooms,  buttery,  chamber  and  cellar  of  the 
the  same ;  also  all  my  household  furniture,  ironware  dresser, 
dishes,  and  thirty  dollars  in  money.  I  also  order  that  John 
Skinner  shall  provide  fuel  for  the  use  of  my  said  wife  during 
her  lifetime,  in  full  of  the  dower  of  my  said  wife.  I  further 
order,  that  at  the  death  of  my  said  wife,  the  lands  bequeathed 
to  her  shall  go  to  my  son  John  Skinner  and  his  heirs ;  and 
the  furniture  and  other  properly  bequeathed,  at  the  death  of 
my  said  wife,  to  be  equally  divided  amongst  my  several  daugh- 
ters and  their  heirs.  And  I  further  order,  that  the  sum  of 
fifteen  dollars  shall  be  paid  to  my  said  wife  in  lieu  of  thirty 
dollars  as  heretofore  mentioned.  1  further  order,  that  Isaac 
Skinner  shall  have  an  equal  share  in  my  lands  in  the  town  of 
Verona,  with  my  several  daughters,  instead  of  those  motioned 
in  Columbia.  Secondly,  I  give  and  bequeath  unto  my  son 
John  Skinner,  all  that  my  certain  farm,  situated  in  the  town 
of  Columbia  aforesaid,  except  what  is  heretofore  conveyed. 
I  also  give  and  bequeath  unto  my  said  son  John  Ettdnner, 
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one  wagon^  one  sleigh,  one  plow,  one  harrow,  and  one  horse ; 
and  I  order  that  said  John  Skinner  shall  pay  to  my  several 
daughters,  as  hereinafter  mentioned,  that  is  to  say:  to  Mar- 
garet Hess  or  her  heirs  the  som  of  twenty  dollars,  one  half  in 
one  year  and  six  months,  and  the  remaining  half  in  two  years 
and  six  months  after  my  decease;  unto  the  heirs  of  Hannah 
Myers,  late  deceased,  the  sum  of  twenty  doUars  at  the  times 
last  above  mentioned,  which  said  sum  I  order  put  at  interest 
by  my  executors  until  s&id  heirs  arrive  at  lawful  age ;  unto 
Gaty  Bloodgood  the  sum  of  forty  dollars,  to  be  paid  at  the 
times  aforesaid,  and  which  I  order  my  executors  to  dispose  of 
as  they  shaU  see  best  for  the  heirs  of  said  Caty  Bloodgood ; 
unto  Mary  Hess  the  sum  of  twenty  dollars,  to  be  paid  as 
aforesaid ;  and  unto  Amy  Hess  the  sum  of  twenty  dollars,  at 
the  times  above  mentioned.  Thirdly,  I  give  and  bequeath 
unto  my  several  daughters,  Margaret  Hess,  the  heirs  of  Han- 
nah Myers,  Caty  Bloodgood,  Mary  Hess,  Amy  Hess,  all  my 
lands  situated  in  the  town  of  Verona,  in  the  county  of 
Oneida ;  also  all  my  right  to  one  other  piece  of  land  situated 
in  the  town  of  Columbia,  whereon  there  is  a  saw-mill,  being 
about  sixteen  acres,  adjoining  lands  of  William  Gay  and  Con- 
rad Hess,  except  that  I  order  Isaac  Skinner  an  equal  share 
with  my  daughters  in  the  aforesaid  lands,  except  those  in  the 
town  of  Verona,  which  is  to  be  divided  solely  amongst  my 
daughters ;  and  I  order  my  executors  to  sell  the  above  lands, 
as  in  their  judgment  they  may  see  fit,  and  the  money  arising 
from  the  sales  to  be  paid  to  my  heirs  aforesaid,  except  the 
heirs  of  Hannah  Myers,  to  be  placed  at  interest  until  they 
arrive  at  lawful  age.  I  also  order  the  money  arising  from  the 
share  of  Caty  Bloodgood  to  be  retained  by  my  executors,  and 
by  them  applied  for  the  benefit  of  the  heirs  of  said  Caty 
Bloodgood  as  they  may  think  best.  Fourthly.  I  give  and  be- 
queath unto  my  daughter  Catj^  Bloodgood,  one  two  year  old 
heifer.  Fifthly,  I  order  all  my  personal  property,  not  hereto- 
fore disposed  of,  divided  equally  amongst  my  heirs,  after  pay- 
ii^  all  my  debts  and  funeral  charges.    Lastly,   I  hereby 
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appoint  John  Skinner  and  John  Jonee  to  be  execntors  of  this 
my  last  will  and  testament^  hereby  revoking  all  former  wiIIb 
by  me  made." 

The  testator  died  in  March,  1824  The  defendant  proved 
the  will,  and  took  upon  himself  the  office  of  execator,  the 
other  person  named  as  executor  refusing  to  act,  and  having 
died  many  years  ago.  The  defendant  was  the  son  of  the  tes- 
tator. Caty  Bloodgood,  the  mother  of  the  plaintiff,  Aknira 
Terpening,  deemed  herself  entitled,  under  the  will,  to  the 
rights  now  set  up  by  the  plaintiffs,  or,  at  least  daring  her  life, 
interested  in  those  rights.  The  defendant  took  the  same 
view  of  the  effect  of  the  will,  and  acted  accordingly.  In  the 
year  1857  the  plaintiffs  set  up  that  Caty  Bloodgood  took 
nothing  under  the  will,  and  that  the  defendant  mast  aoooant 
over  to  them.  The  referee  gave  to  the  will  the  construction 
contended  for  by  the  plaintiffs,  and  decided  that  the  defendant 
must  pay  over  to  the  plaintifib,  with  interest,  the  entire  share 
which  had  been  supposed  to  belong  to  Caty  Bloodgood,  and 
which  was  many  years  ago  accounted  for  to  her.  He  akp  de- 
cided that  the  defendant  must  pay  costs ;  and  a  judgment 
was  entered,  including  costs,  amounting  to  $973.61.  Va^ 
rious  exceptions  were  taken  to  rulings  at  the  trial,  as  well  as 
to  the  report  of  the  referee.     The  defendant  appealed. 

B.  ConMing,  for  the  appellant. 

jS.  Early  for  the  plaintiffs. 

By  the  Court,  Bacon,  J.  The  result  of  this  suit,  and  the 
propriety  of  the  judgment  rendered  therein,  depend  entirely 
upon  the  construction  which  is  to  be  given  to  the  will  of  Ger- 
sham  Skinner.  Both  the  learned  and  capable  referees  by 
whom  this  cause  has  been  tried,  have  given  to  it  a  oonstmo- 
tion  which  deprives  a  needy  daughter  who  lived  with  the  de- 
cedent on  terms  of  entire  friendliness  and  even  affection,  and 
who  resided  with  and  took  caie  of  him  in  his  last  illneas,  of 
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all  interest  in  his  estate,  and  of  all  shore  in  his  ample  prop- 
erty, except  to  the  extent  of  one  two-year  old  heifer,  and  passes 
it  over  literally  '^  to  heirs  he  knew  not  whom/'  since  the  person 
here  claiming  was  no^  born  until  more  than  a  year  after  the 
making  of  the  will.     Of  such  a  construction  it  may  be  sus- 
ceptible ;  but  to  warrant  it,  the  language  ought  to  be  pretty 
clear  and  explicit,  and  the  circumstances  surrounding  the 
transaction  such  as  to  lead  very  strongly  to  the  same  conclusion. 
In  the  construction  of  a  will  it  need  hardly  be  said,  since  the 
rule  is  an  elementary  one,  that  the  intention  of  the  testator  is 
to  govern,  if  consistent  with  the  rules  of  law.    In  arriving  at 
the  intention  it  is  also  to  be  remarked,  that  it  is  to  be  ascer- 
tained from  the  whole  will  taken  together^  and  not  from  the 
language  of  any  particular  clause  or  provision  severed  from 
its  connection  and  taken  by  itself;  and  in  regard  to  the  words 
a  testator  has  employed  to  convey  his  meaning,  they  must  be 
presumed  to  be  used  in  their  ustial  and  primary  sense,  unless 
from  the  context  of  the  wiU  it  appears  that  the  testator  must 
have  used  them  in  some  other  or  secondary  sense.    Where  the 
language  employed  is  obscure  or  ambiguous,  and  words  are 
made  use  of  in  one  connection  with  a  meaning  apparently  at 
variance  with  the  sense  of  the  same  words  in  another  clause, 
extrinsic  circumstances  may  be  called  to  our  aid  in  endeavor- 
ing to  arrive  at  the  true  intention  of  the  testator ;  and  among 
these  the  situation  of  the  testator^s  plroperty,  and  the  condi- 
tion of  his  family,  and  especially  of  the  apparent  beneficiaries 
of  his  will,  are  to  be  considered,,  and  are  prominent  land-marks 
to  guide  the  <x>urt  in  the  duty  of  interpretation. 

A  glance  at  the  will  in  question  shows  it  to  be  not  only 
inartificially,  but  most  clumsily  drawn.  It  was  prepared,  as  the 
testimony  discloses,  by  an  old  man  by  the  name  of  John  Jones, 
who  was  evidently  not  only  a  very  unpracticed  scrivener,  but 
very  poorly  versed  in  the  use  of  language  as  a  medium  of  con- 
veying ideas.  Several  of  the  provisions  of  the  will,  also,  are 
entirely  contradictory  to  each  other ;  and  it  does  not  from  the 
manner  of  its  construction  appear  to  have  been  the  result  of 
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mnoh  preooiudderatioiiy  bat  to  have  been  dictated  if  not 
mitten  "  currente  calamo."  Thna,  in  the  very  first  dauae, 
the  testator  gives  his  wife  one  third  of  his  farm  and  of  his 
bam^  and  then  orders  his  son  to  provide  her  fuel  daring  her 
lifetime  in  lieu  of  dower.  He  gives  her  $30  in  money,  but  be- 
fore he  finishes  the  ckose  he  orders  that  $15  be  paid  to  her  in 
lieu  of  the  $30.  He  directs  in  this  clause  that  Isaac  Skinner 
shall  have  an  equal  share  with  his  daughters  in  his  lands  in 
Verona,  instead  of  those  in  Columbia ;  and  in  the  third  dause 
of  the  will  he  directs  that  the  same  Isaac  Skinner  shall  have 
an  equal  share  with  his  daughters  in  his  aforesaid  lands,  "  ex- 
cept those  in  the  town  of  Verona."  Thus,  while  seeming  in 
both  instances  to  be  carefully  looking  after  Isaac's  interests, 
totally  cutting  him  off  fix)m  any  share  in  his  estate. 

In  the  use  of  the  word  '^  heirs,"  throughout  the  will,  the 
like  indefiniteness  and  uncertainty  prevails.  In  one  part  of 
the  will  it  clearly  means  thcT .testator's  own  children;  in  an- 
other it  is  used  to  designate  the  issue  of  his  children,  and  in 
another  it  may  mean  any  person,  no  matter  in  what  relation 
they  stood  to  the  testator,  who  might  by  the  rules  of  law  in- 
herit from  his  children. 

There  are  some  other  incongruities  in  the  wiU  which  tend 
to  obscure  its  meaning,  but  which  need  not  be  particularly 
specified ;  since  enough  already  appears  to  show  that  this  is  a 
case  where  the  extrinsic  and  surrounding  circumstances  of  the 
parties  are  very  properly  invoked  to  aid  us  in  its  constructioii 

The  testator,  besides  his  son,  the  defendant,  who  was  his 
principal  devisee,  had  four  married  daughters  at.  the  time  of 
the  making  of  his  will,  and  one  daughter  had  deceased,  leav- 
ing several  children^.  For  all  these  the  will  indicates  that  he 
intended  to  make  provision;  the  children  of  his  deceased 
daughter  representing  their  parent,  and  receiving  the  same 
portion  with  the  living  daughters  of  the  testator,  except  that 
their  shares  were  not  to  be  paid  until  they  should  respectively 
arrive  at  age.  But  among  those  daughters  there  was  a  remark- 
able discrimination.    The  three  living  daughters,  Maigaret 
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Hess,  Mary  Bess  and  Amy  Hess^  and  the  children  of  Hannah 
Myers,  his  deceased  daughter,  were  to  be  paid  the  sum  of  $20 
at  certain  periods  after  the  testator's  death,  4)ut  to  his  daugh- 
ter Oaty  Bloodgood  the  sum  of  $40  -wblb  to  be  paid  at  the  same 
periods.  They  were  all  to  share  equally  in  his  lands  in  Ve- 
rona and  Columbia,  except  that  portion  which  had  been  de- 
vised to  the  defendant,  as  well  as  in  his  personal  property  not 
otherwise  disposed  of,  and  over  and  above  what  was  bestowed 
upon  the  others,  by  a  separate  clause,  a  heifer  was  bequeathed 
to  Caty  Bloodgood.  These  discriminations  are,  it  is  true, 
slight  in  amount,  but  they  seem  to  indicate  very  clearly  that 
the  daughter  Caty  was  selected  as  an  object,  to  some  extent  at 
least,  of  a  benefaction  beyond  her  sisters.  The  key  to  this, 
and  which  will  help  us  to  unlock  the  other  passages  of  the 
will,  will  doubtless  be  found  in  the  condition  of  Caty  in  her 
social  relations,  and  as  a  member  of  her  father's  household. 
In  the  latter  capacity,  as  has  already  been  remarked,  she  was 
on  terms  of  kindness  and  a£Rection  with  her  aged  father,  and 
aided  in  nursing  and  attending  upon  him  in  his  last  illness 
and  until  his  death,  which  occurred  in  less  than  two  years 
after  making  the  will  in  question.  She  Was  married  to  one 
Samuel  Bloodgood,  while  living  at  her  father's  house,  and  con- 
tinned  to  reside  there  with  him  until  the  death  of  Bloodgood, 
which  occurred  a  little  over  two  years  after  the  marriage,  and 
between  the  making  of  the  will  and  the  death  of  the  testator. 
Very  soon  after  the  marriage  with  Bloodgood,  add  some  time 
before  the  date  of  the  will,  Bloodgood  exhibited  such  evidence 
of  insanity  as  to  occasion  great  anxiety  on  the  part  of  his  wife 
and  of  the  family ;  so  that  in  the  language  of  one  of  the  wit- 
nesses, after  an  incident  which  he  describes  as  occurring  before 
the  time  the  will  bears  date,  "  we  had  to  watch  him  close, 
had  to  hide  knives  and  forks  to  keep  him  from  destroying 
himself  and  family."  This  state  of  things  continued,  and  ex- 
cited continual  alarm,  until  in  the  month  of  July,  1823,  he 
evaded  the  watch  which  had  been  kept  upon  him,  and  termi- 
nated his  life  by  violence.     Such  a  state  of  things  as  this  would 
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xiatanJly  b^t  a  desire  on  the  part  of  a  kind  father  to  favor 
his  unfortunate  daughter,  thus  haunted  with  the  perpetual 
apparition  of  a  ^^  skeleton  in  her  house/'  and  to  put  his  intend* 
ed  bounty  in  such  a  position  that  it  would  most  benefit  her, 
and  any  family  she  might  leave,  and  not  be  subjected  to  the 
power  or  caprice  of  an  insane  man. 

With  this  state  of  things  in  view,  the  language  of  the  will 
becomes  comparatively  plain,  and  the  interpretation,  to  my 
mind,  is  quite  obvious.  If  the  construction  for  which  tha 
plaintiff  contended  is  to  prevail,  the  daughter  whose  condition 
demanded  the  most  sympathy,  and  whose  wants  required  the 
most  aid,  is  to  be  much  worse  off  than  her  sisters  who  do  not 
appear  to  have  be^n  in  any  particular  necessity,  nor  to  have 
been  objects  of  special  favor.  What  reason  can  be  given  to 
authorize  us  to  conclude  that  a  father  should  thus  discrimi- 
nate, not  in  favor  of  but  against  a  dutiful  daughter,  whose 
condition  was  more  precarious  than  that  of  her  sisters,  and  cat 
her  off  in  her  own  person  from  any  share  in  his  estate  ?  To 
warrant  this  the  language  should  be  clear  and  emphatic, 
leaving  no  room  for  any  other  construction; 

But  the  words  of  this  will  not  only  do  not  require  this  un- 
natural construction,  but  are  entirely  consistent  with  the  in- 
terpretation which  all  the  parties  had  given  to  them  until  this 
suit  was  instituted,  and  under  which  they  have  acted  for  more 
than  thirty'  years. 

As  to  the  legacy  of  $40,  the  language  used  is  the  same  as 
that  employed  in  the  bequest  to  the  other  daughters,  of  their 
legacies  of  $20  each.  It  is,  ^'  I  order  John  Skinner  to  pay  to 
my  several  daughters  as  hereinafter  named  as  follows."  Then 
follow  the  bequests  to  Margaret  Hess,  or  her  heirs,  the  sum  of 
$20,  one  half  in  a  year  and  six  months,  and  the  remaining 
half  in  two  years  and  six  months  from  his  decease;  ''unto 
Caty  Bloodgood  the  sum  of  $40,  to  be  paid  at  the  times  afore- 
said ;"  and  then  it  is  added,  "  which  I  order  my  executors  to 
dispose  of  as  they  shall  see  best  for  the  heirs  of  said  Caty." 
The  object  of  this  limitation,  if  such  it  can  be  called,  was 
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obviously  to  keep  the  money  from  falling  into  the  hands  of 
Bloodgood,  and  to  insure  its  expenditure  for  the  benefit  of 
Caty  and  her  family.  If  it  was  best  for  the  family  that  it 
should  be  paid  at  once  to  Caty,  such  payment  might  be,  and 
indeed  was,  ordered  to  be  made,  the  only  object  being  to  give 
the  executor  a  check,  if  necessary,  upon  its  disbursement.  The 
same  limitation  occurs  in  the  third  clause,  devising  to  his 
daughters  his  real  estate ;  and  I  am  persuaded  it  was  to  secure 
the  same  end,  having  the  like  circumstances  in  view. 

The  words  of  conveyance  of  the  estate  are  precisely  the 
same  in  reference  to  all  the  daughters.  If  Caty  takes  no  es- 
tate, they  take  none.  But  this  has  not  been  pretended,  and 
cannot  be,  with  any  show  of  plausibility.  The  subsequent 
direction  as  to  a  sale  and  division  of  the  proceeds  of  the  land, 
.  would  not  affect  the  question  of  the  vesting  of  the  estate. 
That  was  a  matter  left  to  the  discretion  of  the  executors ;  but 
if  they  sold,  the  share  of  Caty  was  to  be  applied  for  the  ben- 
efit of  the  heirs  of  Caty,  "  as  they  should  think  best.''  If,  in 
their  judgment,  it  was  for  the  benefit  of  the  heirs  to  pay  it  to 
Caty,  they  were  at  liberty  to  do  so.  In  point  of  fact,  as  the 
case  discloses,  the  whole  amount  whi<}h  the  share  of  Caty  in 
the  Verona  lands  produced,  was  paid  over  to  the  plaintiffs  in 
1844,  so  that  the  instruction  in  the  will  would  appear  to  have 
been  strictly  cccnplied  with.  But  whether  it  has  or  not,  is 
not  at  all  important  in  this  suit.  If  the  defendant  has  not 
fairly  and  honestly  discharged  his  trust,  he  may  be  called  to 
account  by  Caty  Bloodgood,  who  is  still  living,  and  is  the  proper 
if  not  the  only  party  who  can  be  heard  on  that  subject.  This 
suit,  and  the  report  of  the  referee,  has,  in  my  judgment,  pro-^ 
ceeded  upon  a  radical  misconstruction  of  the  will,  giving  to 
the  plaintiffs  rights  and  remedies  to  which  they  are  in  no 
respect  entitled. 

The  result  is  that  the  judgment  must  be  set  aside  and  a 
pew  trial  granted,  with  costs  to  abide  the  event. 

[Onosidaga  Geitbral  Tbbh,  October  1, 18oD.  Pratt,  JBacofij  W,  F.  Allen 
and  MvXlin,  JnsUces.] 
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Where  leases  for  yean  and  for  liveB  contained  a  proTision  that  if  the  yeariy 
rents  reserved  should  be  in  arrear  or  unpaid,  in  whole  or  in  part,  for  twenty 
days  after  the  days  of  payment,  the  leases,  and  the  estates  granted,  should 
cease  and  determine,  and  be  and  become  absolutely  void  and  of  no  effect; 
ai^d  that  the  lessor  might  re-enter,  and  have  and  enjoy  the  premises  as  of 
his  former  estate ;  Held  that  the  enforcement  of  a  forfeiture  arising  from  a 
non-payment  of  rent,  by  a  recovery  of  the  possession  of  the  premises  in  an 
action  against  the  tenant,  rendered  the  leases  void  only  from  the  #mm  thi 
forfniure  occwrred;  and  did  not  bar  an  action  by  the  lessor,  te  the  recov- 
ery of  the  rents  doe  at  the  time  of  the  deflanlt,  viz.  the  same  rents,  lot  the 
non-payment  of  which  the  forfeiture  was  incurred. 

The  leases  are  void  from  the  day  of  forfeiture,  but  are  valid  for  the  previ- 
ous time. 

f[IS  action  was  founded  on  two  leases  under  seal^  one  for 
twelve  yearo  and  the  other  for  two  liyes.  It  was  brought 
to  recover  rents  of  the  lands  described  therein,  which  the  lessee, 
in  and  by  the  leases,  had  covenanted  to  pay.  It  was  provided 
in  each  lease,  that  if  the  yearly  rents  reserved  ^^  should  be  in 
arrear  or  unpaid  or  unperformed  in  part  or  in  all  by  the  space 
of  twenty  days  next  after  the  respective  days  and  times  ap- 
pointed for  the  paying  and  performing  thereof,  that  then,  or  in 
either  of  these  cases,''  the  leases  and  the  estates  granted  should 
cease,  determine  and  be  and  become  absolutely  void  and  of 
none  effect )  and  thereupon  it  should  and  might  be  lawful  to 
and  for  the  lessor,  his  heirs  and  assigns,  into  the  said  demised 
farms,  to  ine-enter  and  the  same  to  have  again,  repossess,  re- 
tain and  enjoy  as  his  and  their  former  estates,  any  thing  in  the 
leases  to  the  contrary  notwithstanding.  The  rents  due  and 
unpaid  on  the  ^rst  day  of  January,  1857,  with  interest  thereon 
from  that  date  to  the  time  of  the  trial,  amounted  to  $457.29. 
The  rents  that  became  due  on  the  first  day  of  January,  1853, 
were  duly  demanded  of  the  defendant  on  the  first,  twentieth, 
and  twentyofirst  days  of  that  month,  but  he  did  not  pay  them, 
or  express  any  willingness  to  pay  the  same. 

The  answer  in  the  action  contained  three  defenses :  Ist  A 
denialof  the  allegations  of  the  complaint;  2d.  That  the  leases 
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were  void,  by  reason  of  an  adverse  holding  of  the  lands  by  the 
defendant  and  his  grantors ;  3d.  That  the  defendant  had  paid 
the  rents.     No  other  defense  was  set  up  in  the  answer. 

The  action  was  tried  at  the  Schoharie  circuit  in  November, 
1858.  The  last  action,  tried  at  that  circuit  prior  to  the  em- 
panneling  of  the  jury  in  this,  was  one  brought  by  the  plaintiff 
herein  against  Lewis  Lord,  to  recover  the  possession  of  the 
lands  described  in  the  aforesaid  leases ;  and  in  which  the  plain- 
tiff obtained  a  verdict,  for  the  reason  that  the  defendant  did 
not  pay  the  rents  demanded  of  him  in  January,  1853,  as  above 
stated.  After  the  plaintiff  had  established  his  right  to  recover 
the  above  mentioned  rents,  and  had  rested  his  case,  the  defend- 
ant's counsel  offered  to  prove  that  the  plaintiff  in  this  action 
had  just  obtained  the  verdict  of  a  jury  in  an  action  wherein 
Lewis  Lord  was  defendant,  "that  the  plaintiff  recover  the 
^possession  of  the  premises  described  in  the  complaint  in  said 
action."  Also  that  the  leases  of  the  premises,  proved  in  this 
action,  and  upon  which  the  plaintiff  claimed  to  recover  the 
rents,  were  for  the  same  premises,  a  verdict  for  the  possession 
of  which  the  plaintiff  had  just  recovered.  Also  that  the  rents 
sued  for  in  this  action  were  the  same  rents  for  the  non-pay- 
ment of  which  the  forfeiture  was  incurred,  to  enforce  which 
the  other  action  was  brought.  The  plaintiff's  counsel  ob- 
jected to  the  evidence  as  incompetent  and  inadmissible,  upon 
the  following  grounds,  viz :  1st.  That  no  such  matter  was 
pleaded ;  2d.  That  there  was  no  judgment  in  the  other  action, 
and  that  it  was  inadmissible  until  judgment,  if  at  all,  and  that 
there  might  never  be  a  judgment ;  3d.  That  the  evidence  was 
improper  and  immaterial,  as  there  could  be  but  one  satisfac- 
tion, although  different  remedies  might  be  pursued  at  the  samo 
time ;  4th.  That  there  were  rents  sued  for  in  this  action  that 
occurred  prior  to,  and  were  not  demanded  in,  the  other  suit, 
for  which  at  least  this  action  should  lie.  The  court  overruled 
the  objections ;  to  which  decision  the  plaintiff's  counsel  ex- 
cepted. The  defendant  then  proved  that  the  plaintiff  in  this 
action  had,  just  immediately  before  the  commencement  of  the 
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trial  of  this  action,  obtained  a  verdict,  in  an  action  wherein 
Lewis  Lord  was  defendant,  for  the  possession  of  the  premises, 
by  reason  of  the  forfeiture  incurred  by  the  non-payment  of  the 
rent  which  he  claimed  to  recover  of  the  defendant  in  this  ac- 
tion. T}ie  court  then  charged  and  directed  the  jury  to  find  a 
verdict  for  the  defendant;  to  which  the  plaintiff's  counsel 
excepted.  The  plaintiff's  counsel  requested  the  court  to  charge, 
that  the  verdict  in  the  other  case  was  in  no  way  a  bar  to  the 
recovery  in  this  action  for  the  rent  due  prior  to  the  accruing 
of  the  rent  demanded ;  but  the  court  refused  so  to  charge,  and 
instructed  the  jury  that  the  verdict  in  the  other  action,  being 
the  enforcement  of  a  forfeiture  under  the  letting,  was  an  ab- 
solute bar  to  any  recovery  for  rent,  in  this  suit ;  to  which  de- 
cision and  charge  the  plaintiff's  counsel  excepted.  The  jniy 
found  a  verdict  for  the  defendant. 

The  plaintiff  moved  for  a  new  trial,  upon  a  bill  of  exceptions. 

B.  W.  Feckham,  for  the  plaintiff,  cited  Hinsdale  v.  WhUej 
(6  Saiy  507,)  and  Jackson  v.  AUe7i,  (3  Oowen,  220.) 

A.  Becker^  for  the  defendant 

By  the  Courty  Balcom,  J.  The  principal  question  in  this 
case  is,  whether  the  bringing  of  the  action  by  the  plaintiff  to 
reciDver  possession  of  the  demised  premises,  by  reason  of  the 
non-payment  of  rent  for  the  space  of  twenty  days  next  after  it 
became  due,  and  the  obtaining  of  a  verdict  in  that  action,  for 
the  possession  of  the  premises,  is  a  bar  to  this  action  for 
such  rent. 

The  lessee  covenanted,  that  if  the  rent  should  be  in  arrear 
or  unpaid  for  the  space  of  twenty  days  next  after  the  day 
specified  for  its  payment,  that  then  the  leases  and  the  estates 
granted  should  cease,  determine,  and  be  and  become  abso- 
lutely void  and  of  none  effect ;  and  thereupon  it  should  he 
lawful  for  the  lessor,  his  heirs  and  assigns,  to  re-enter  and 
have  again  the  demised  premises  as  his  and  their  former  es- 
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tates,  anj  thing  in  the  leases  to  the  contrary  notwithstanding. 
The  plaintiff  obtained  the  verdict,  "  that  he  recover  the  pos- 
session of  the  premises  "  by  reason  of  the  non-payment  of  the 
jent  that  became  dne  on  the  first  day  of  January,  1853.   The 
authorities  show  that  the  plaintiff  may  recover  the  rents  re- 
served for  the  premises  up  to  that  day.    In  3  Salkeldy  page 
3,  it  is  said:  '^ Lease  to  W.  B.  for  life,  rendering  rent  at 
Michaelmas,  with  a  clause  of  re-entry  for  non-payment.    The 
rent  in  arrear,  and  afterwards  the  lessor  brought  an  action 
for  the  rent.    Adjudged,  that  notwithstanding  this  action  he 
(the  lessor)  might  still  enter  for  a  breach  of  the  condition, 
for  the  action  for  the  rent  did  not  affirm  the  lease,  because  it 
shall  be  intended  to  be  brought  as  for  a  duty  upon  the  con- 
tract."    (See  2  Piatt  on  Leases,  470.)    In  Hartshorns  v. 
Watson,  (4  Bing.  N.  0. 178 ;  33  Eng.  Com.  Law  Rep,  312,) 
the  lease  contained  a  provision,  that  if  the  rent  should  be  in 
arrear  for  fourteen  days,  it  should  be  lawful  for  the  lessor  to 
re-enter,  and  the  premises  to  have  again,  as  if  the  indenture 
had  never  been  made.    The  lessee  assigned  the  premises,  and 
on  six  quarters'  rent  falling  in  arrear,  the  lessor  re-entered^ 
and  the  assignee  contended  that  by  the  re-entry  the  lease 
must  be  oonsido^d  as  never  having  had  any  existence,  and, 
consequently,  that  the  lessor  had  no  right  of  action ;  but  the 
court  held  the  proper  construction  of  the  proviso  to  be,  that 
from  the  time  of  re-entry  the  lessor  should  have  the  land,  as 
if  the  indenture  had  not  been  made,  and  that  the  assignee 
was  liable.     '^  It  would  be  singular  (said  Tindal,  C.  J.)  to 
hold,  that  to  an  action  for  rent,  on  an  instrument  under  seal, 
the  lessee  or  assignee  might  plead  non-payment,  but  that  the 
lessor  entered  for  non-payment :  in  other  words,  might  de- 
prive the  lessor  of  his  rent,  because  he  declined  to  submit  to 
any  further  loss."    The  above  statement  of  the  case  of  Harts-- 
home  V.  Waison  is  contained  in  Platfs  Treatise  on  Leases, 
(vol.  2,  pp.  331,  332,)  and  it  is  fully  sustained  by  the  case  as 
reported  at  length,  which  I  have  examined.     (See  Taylor^a 
Landlord  and  Tenant,  60.) 
Vol.  XXX.  25 
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The  leases  in  the  case  at  bar  became  void  as  to  the  rent  re- 
served, only  from  the  first  day  of  January,  1853,  by  the  en- 
forcement of  the  forfeiture  caused  by  the  neglect  to  pay  the 
rent  which  became  due  on  that  day,  for  the  space  of  the  next 
twenty  days,  and  the  demand  of  it  at  the  proper  time  in  such 
month.  (Doe  v.  Paidy  3  Car.  cfe  Payne,  613.  Taylor^s 
Landlord  and  Ten,  60.  2  PlaM  on  Leases,  338.)  Possession 
of  the  premises  was  lawfully  withheld  from  the  plaintiff  prior 
to  the  first  day  of  January,  1853,  but  unlawfully  subsequent 
to  that  day.  He  might  have  recovered  damages  for  such  on- 
lawftd  withholding,  in  the  action  for  the  recovery  of  the  pos- 
session of  the  premises,  if  the  complaint  therein  had  been 
framed  with  that  view.  (Code,  §  167,  sub.  5.)  And  he  may 
yet  recover  such  damages,  by  action.  (Id.  §  455.  2  B.  S.  310, 
311.  Holmes  v.  Davis,  21  Barb.  265.)  These  views  aw 
sustained  by  those  expressed  in  Hinsdale  v.  Whiie,  (6  HQl, 
SffT.)  The  court  in  that  case  said :  "  The  lease  is  indeed  void 
from  the  day  of  the  forfeiture,  but  is  valid  for  the  previous 
time.  Compensation  for  possession  continued  after  that  time 
must  be  recovered  by  an  action  for  mesne  promts.''  And  the 
decision  in  that  case  was  fully  approved  by  the  court  for  the 
correction  of  ^ors  in  McKeon  v,  Whitney,  (3  Denio,  452.) 

The  foregoing  views  are  sustained  by  other  authorities ;  but 
I  need  not  cite  them ;  and  it  is  unnecessary  to  pass  upon  any 
other  question  in  the  case.  The  verdict  in  the  action  must 
be  set  aside,  and  a  new  trial  granted;  costs  to  abide  the  event 

Decision  accordingly. 

[ToKPKiHS  Gbnbbal  Tbbk,  Norember  15,  1869.  Miuom,  Baleom  aD4 
OcmpM,  Justices.] 
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Gage  vs.  Simon  L.  and  John  H.  Bbbwsteb. 

A  junior  mortgagee,  coming  to  redeem  mortgaged  premisea  from  a  sale  under 
a  decree  of  foredosnre  in  a  suit  upon  a  prior  mortgage,  mnst  pay,  not 
only  the  amonnt  of  principal  and  interest  dne  upon  the  prior  mortgage,  but 
the  costs  of  the  foredoenre  snit;  notwithstanding  he  was  made  a  party  to 
BQch  gait. 

ON  the  9th  of  Jannaiy,  1855;  James  Thompson  was  seised 
in  fee  of  a  small  parcel  of  land  in  the  town  of  Brighton, 
in  the  county  of  Monroe,  and  on  that  day  execnted  and  deliv- 
ered to  Amos  0.  Miller  a  mortgage  thereon,  to  secure  the  pay- 
ment of  $400,  in  four  annual  payments.  On  the  29th  of  Feb- 
ruary, 1856,  Thomas  Byder,  being  seised  in  fee  of  the  same 
premises,  executed  a  mortgage  thereon,  with  other  premises, 
to  the  plaintiff,  to  secure  the  payment  of  $700  in  one  year ; 
and  on  the  24th  of  June,  ^856,  executed  another  mortgage  to 
the  plaintiff  to  secure  the  payment  of  $500,  with  interest,  in 
eighteen  months.  These  last  mentioned  mortgages  were  duly 
recorded  the  day  they  were  dated,  respectively.  On  the  20th 
of  March,  1858,  a  foreclosure  of  the  two  last  mortgages  was 
commenced,  Thomas  Byder  and  Charlotte  his  wife  being 
nuide  defendants,  and  on  the  15th  of  April  the  usual  judg^ 
ment  of  foreclosure  was  entered  in  the  action.  On  the  17th 
of  June,  1858,  the  premises  were  sold  on  this  judgment,  and 
the  plaintiff  became  the  purchaser.  On  the  24th  of  April, 
1858,  the  defendants  having  become  the  owners  of  the  first 
mentioned  mortgage,  commenced  a  foreclosure  thereof  by  an 
action  in  this  court,  and  on  the  6th  of  July,  1858,  the  usual 
judgment  of  foreclosure  was  entered.  To  this  action  the  plain- 
tiff was  not  made  a  party.  The  defendants  proceeded  to  ad- 
vertise the  property  for  sale,  when  the  plaintiff  accidentally 
discovering  that  the  defendants'  mortgage  was  a  lien  on  a 
portion  of  his  own  land,  paid  the  defendants  the  amount  of 
their  mortgage,  principal  and  interest,  under  an  agreement 
that  the  money  so  paid  should  apply  on  the  judgment,  first, 
in  payment  of  costs,  and  the  balance  on  the  mortgage  debt^ 
unless  the  court  should  decide,  in  an  action  to  be  brought  to 
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redeem,  that  the  plaintiff  was  entitled  to  redeem  the  premiseB 
without  paying  the  costs  of  the  foreclosure ;  in  case  such  de- 
cision should  be  made,  then  the  whole  sum  should  be  applied 
on  the  mortgage  debt.  The  plaintiff  then  commenced  this 
action,  praying  that  the  defendants  be  adjudged  to  discharge 
the  said  mortgage  of  record.  The  judge  before  whom  the 
cause  was  tried  at  the  circuit,  decided  as  matter  of  law  upon 
the  facts  found,  that  the  plaintiff  was  not  entitled  to  redeem 
the  premises  from  the  lien  of  the  mortgage  held  by  the  defend- 
ants, and  to  have  the  same  discharged  upon  paying  the  amonnt 
unpaid  thereon,  with  interest,  unless  he  also  paid  the  costs  of 
the  said  defendants  in  the  action  brought  by  them  to  foreclose 
the  same.  He  therefore  dismissed  the  plaintiff's  complaint, 
with  costs,  and  the  plaintiff  appealed. 

• 
W.  F.  Cogatvdly  for  the  appellant 

J.  O.  Cochrane^  for  the  respondents. 

By  the  Court,  T.  R.  Strong,  J.  The  plaintiff  derives  title 
to  the  premises  in  queation  through  the  foreclosure  of  two 
mortgages,  executed  by  Thomas  Byder  to  him,  and  a  purchase 
by  him  of  the  premises  at  a  sale  thereof  in  the  foreclosure  suit 
Byder  received  a  conveyance  of  the  title  expressly  subject  to 
the  payment  of  the  defendants'  mortgage.  The  premises 
thereby  became  the  primary  fund  for  the  payment  of  the  mort- 
gage debt  to  the  defendants,  and  Thompson,  the  mortgagor 
in  the  defendants'  mortgage,  who  executed  a  bond  in  oonneo- 
tion  with  the  mortgage,  a  mere  surety.  This  was  the  state 
of  things  at  the  time  of  the  mortgage  and  the  sale  to  the  plains 
tiff,  and  it  continued  afterwards. 

Now  the  defendants,  in  the  suit  for  the  foreclosure  of  their 
mortgage,  have  obtained  a  judgment  of  foreclosure  and  sale, 
with  the  usual  provision,  as  I  understand,  making  Thompson 
personally  liable  for  any  deficiency,  upon  a  sale  of  the  premises, 
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of  the  proceeds  to  pay  the  debt  and  costs.  As  against  Tliomp- 
son,  the  defendants  certainly  are  entitled  to  collect  the  costs ; 
and  if  Thompson  should  be  compelled  to  pay  the  costs^  he 
would  either  be  entitled  to  the  benefit  of  the  judgment  for  his 
indemnity,  or  to  an  action  against  the  plaintiff  personally,  to 
recover  the  sum  paid.  Whichever  remedy  he  would  be  en- 
titled to,  it  would  be  inequitable  to  allow  the  judgment  to  be 
enforced  against  him  and  require  him  to  have  recourse  to  that 
remedy.  Full  justice  may  be  administered  in  this  suit,  and 
circuity  of  action  avoided. 

In  my  opinion  the  plaintiff  was  equitably  bound  to  pay  the 
costs  in  the  defendants'  judgment,  to  entitle  him  to  redeem ; 
and  that  the  judgment  at  special  term  should  be  afiSrmed 
withoosta 

[Movxoi  OxvuAL  HwBM,  December  5,  1869.  T,  JSL  Strong,  Wdle$  and 
Johnuon,  Justices.] 


Whittaxxb  and  Moobe,  assignees,  &c  vs.  MKBBn.Ti 
and  others. 

A  right  of  action  for  the  cooTersion  of  promisBory  notes  wiU  pass  to  the  as- 
signees of  the  owner,  nnder  a  general  assignment  executed  by  him,  of  all 
his  property,  for  the  benefit  of  creditors. 

But  where  the  assignees  connt  only  upon  a  conTorsion  subsequent  to  the  a»- 
signment,  as  shown  by  the  refusal  of  the  defendants  to  deliver  the  notes, 
on  a  demand  made  in  their  behalf,  and  they  give  evidence  tending  to  sua* 
stain  that  daim,  it  is  not  competent  for  them  afterwards  to  avail  themselves 
of  the  original  right  of  action,  so  assigned  to  them,  for  a  conversion  pervi- 
ous to  the  assignment. 

The  oltfection,  in  such  a  case,  is  not  one  of  variance  between  the  proof  and 
the  pleading,  but  is  an  objection  to  proving  and  recovering  upon  another 
and  entirely  distinct  cause  of  action  ftt>m  that  alleged  in  the  complaint. 

And  the  assignees  being  thus  restricted  to  a  cause  of  action  aocming  after 
the  assignment,  proof  of  a  previous  seizure  of  the  notes,  Under  an  attach- 
ment Issued  against  the  assignor,  wUl  be  fiital  to  the  action. 
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APPEAL  from  a  judgment  entered  at  a  special  term,  after 
a  trial  at  the  circuit.  The  action  was  lHX>ught  for  the 
conversion  by  the  defendants  of  three  n^otiable  promiMory 
noteS;  amounting  in  the  aggregate  to  $2101.42  of  principal, 
made  by  Daniel  Tompkins,  and  payable  to  Clinton  Evans,  or 
bearer,  the  assignor  of  the  plaintifEs.  On  or  about  the  Ist.of 
August,  1854,  the  defendants  converted  these  notes  to  their 
own  use.  On  the  8th  of  August,  Evans,  the  owner  of  the 
notes,  made  a  general  assignment  to  the  plaintiffs  for  the 
benefit  of  his  creditors.  On  the  28th  of  August,  1854^  the 
plaintiffs,  in  their  character  of  assignees,  demanded  the  notes 
of  the  defendants,  and  they  refused  to  give  them  up,  and  im- 
mediately thereafter  this  action  was  commenced,  and  was  tried 
at  the  circuit  in  Steuben  county,  in  May,  1859.  The  de- 
fendants proved  the  commencement  of  a  suit  against  Evans, 
and  the  issuing  of  an  attachment,  and  levy  of  the  same  on 
the  notes,  before  the  assignment  by  Evans.  (See  28  Barb. 
526^8.  a) 

The  court  directed  the  jury  to  find  a  verdict  for  the  de- 
fendants.   The  plaintifb  app^ed. 

John  Maynardy  for  the  appellants. 

Geo.  T.  Spencer,  for  the  defendants. 

By  the  Court,  T.  B.  St&OKG,  J.  Assuming  that  there  was 
a  conversion  by  the  defendants  of  the  notes  in  question,  either 
by  the  mode  in  which  they  obtained  them  from  Converse,  the 
agent  of  Evans,  or  as  evidenced  by  their  refusal  to  deliver 
them  to  Converse  when  he  demanded  them,  the  cases  of  Mc- 
Kee  V.  Judd,  (2  Kern.  622,)  and  Wcddron  v.  WiUard,  (17 
N.  F.  Rep.  466))  are  decisive  that  the  cause  of  action  for  that 
conversion,  passed  to  the  plaintiffs  by  the  general  assignment 
made  to  them  shortly  afterwards  by  Evans,  of  his  property, 
debts  and  effects;  and  that,  aside  from  a  question  of  a  de- 
fense by  a  levy  under  the  attachment,  the  plaintiffii  might 
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bave  oounted  and  recovered  npon  that  cause  of  actioD.  The 
Bchedule  aimezed  to  the  assigmnent,  as  forming  part  thereof^ 
in  terms  embraces  the  notes,  and  states  that  they  were  then 
in  the  hands  of,  or  under  the  control  of,  the  defendants,  and 
were  wrongfully  withheld  from  them  by  Evans.  The  assign- 
ment, independent  of  the  schedule,  is  comprehensive  enough 
to  include  that  cause  of  action ;  and  it  is  manifest,  from  the 
language  of  the  schedule,  that  it  was  intended  to  be  trans- 
ferred. In  the  case  first  cited,  it  is  held  that  a  cause  of  ac- 
tion for  the  conversion  of  chattels  is  assignable ;  and  in  the 
other  case  it  is  adjudged,  that  where  it  is  apparent  from  the 
terms  of  the  assignment  of  goods  delivered  to  a  common  car- 
rier to  be  carried,  and  which  he  had  n^lected  to  deliver,  that 
it  was  intended  to  assign  also  a  demand  for  a  breach  of  the 
contract  of  carriage,  although  not  so  expressed  directly,  the 
assignment  will  have  that  operation.  Those  principles  are 
directly  in  point  in  the  present  case. 

But  the  plaintifb  have  counted  only  upon  a  conversion 
subsequent  to  the  assignment,  as  shown  by  the  refusal  of  the 
defendants  to  deliver  the  notes  on  a  demand  in  their  behalf — 
a  cause  of  action  accruing  to  them  directly,  and  not  to  their 
assignor,  and  assigned  to  them — and  they  gave  evidence  tend- 
ing to  sustain  it  I  think  it  was  not  competent  for  the  plain- 
tiff, under  the  complaint,  after  giving  such  evidence,  to  avail 
themselves,  against  the  objection  of  the  defendants,  of  the 
former  caose  of  action.  The  objection  is  not  of  variance  be- 
tween the  proof  and  the  pleading,  but  to  proVing  and  recov- 
eriDg  upon  another  and  entirely  distinct  cause  of  action  from 
that  aUeged  in  the  complaint. 

Bestricting  the  plainti£b  to  a  cause  of  action  accruing  after 
the  assignment,  the  previous  seizure  of  the  notes  under  the 
attachment  seems  i^he  fatal  to  the  action.  It  was.  decided 
in  this  case,  when  formerly  before  the  court  at  general  term, 
that  the  levy  could  not  be  impeached  collaterally,  by  evidence 
that  the  notes  woro  obtained  by  the  plaintiffii  fraudulently, 
with  a  view  to  such  a  seizure. 
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With  these  viewa  of  the  case,  no  error  to  the  prejadioe  of 
the  plaintiffs  was  committed  at  the  trial ;  and  the  judgment 
should  be  affirmed. 

[MoNBOs  GsiTBBAL  Tbxm,  December  6,  1869.    T^  R,  Stromg,  WtBa  and 
Johnson,  Justices.] 


Ikgebsoll  V8.  Hall,  Wbight  and  others. 

A  coTenant,  in  a  deed  of  conyeyanoe,  by  which  the  grantors  agree  to  wamnt 
and  defend  the  premises,  against  themselTes,  their  heirs  dtc.,  and  against  til 
persons  claiming  or  to  daim  the  same,  against  the  acts  of  the  granton, 
"  hereby  intending  to  warrant  and  defend  the  said  premises  aigainst  any 
lien,  Judgment  or  InctUnbranoe  against  any  of  the  grantors,  aflMing  the 
premises  or  any  part  thereof,**  is  merely  a  covenant  for  quiet  eigoymeBt 

The  mere  purchase  of  an  outstanding  tiUe,  subject  to  a  life  estate  in  the  prem- 
ises, by  a  grantee  whose  title  is  also  subject  to  that  life  estate,  the  owner  of 
which  outstanding  title  bad  giren  notice  of  his  right,  and  of  his  intention  to 
enforce  it,  is  not  a  breach  of  such  a  coTenant ;  nor  wSl  it  amount  to  an 
eviction,  where  there  has  been  no  interference  with  the  poeseeaion,  undsr 
the  outstanding  title. 

APPEAL  from  a  judgment  entered  upon  the  report  of  a 
referee.  On  the  4th  of  December,  1856,  the  plaintiff  and 
others  conveyed  to  the  defendant  John  S.  Wright  certain 
lands  in  the  county  of  Monroe,  by  a  deed  which  contained  the 
following  covenant,  and  no  other,  viz :  '^  And  the  said  parties 
of  the  first  part/  for  themselves,  their  heiis,  executors  and  ad- 
ministrators, do  covenant,  grant,  bargain,  promise  and  agree, 
to  and  with  the  said  party  of  the  second  part,  his  heirs  and 
assigns,  to  warrant  and  for  ever  defend  the  above  granted  prem- 
ises, and  every  part  and  parcel  thereof,  now  being  in  the  quiet 
and  peaceable  possession  of  the  said  party  of  the  second  part, 
against  said  parties  of  the  ^t  part,  their  heirs,  ezecuton, 
administrators  and  assigns,  and  against  all  and  every  person 
or  persons  claiming  or  to  claim  the  said  premises,  or  any  part 
thereof,  against  the  acts  of  ^e  aaid  parties  of  tiiie  fint  paii; 
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hereby  intending  to  warrant  and  defend  the  said  premiseB 
against  any  lien,  judgment  or  incumbrance  against  any  of  the 
parties  of  the  first  part  affecting  said  premieeB,  or  any  part 
ihereo£^^  This  was  inserted  specially  and  designedly,  in  view  of 
a  judgment  that  the  plaintiff  claimed  was  no  lien,  and  which  the 
defendant  Wright  feared  was.  To  secure  the  purchase  money, 
Ingersoll  took  back  the  mortgage  which  this  action  is  brought 
to  foreclose.  Before  this  conveyance  by  the  plaintiff,  a  judg- 
ment had  been  recovered  against  him,  upon  which  his  interest 
in  the  premises  had  been  sold  and  purchased  by  one  John  Fitts, 
the  plaintiff  in  the  judgment.  On  the  13th  of  December, 
1856,  Fitts  assigned  his  certificate  of  sale  to  Joseph  A.  East- 
man. The  land  not  being  redeemed,  Eastman,  on  the  25th 
of  November,  1857,  received  the  usual  sheriff's  deed  of  Inger- 
soll's  interest.  The  plaintiff  was  the  owner  of  an  undivided 
moiety  of  the  land,  subject  to  a  life  estate  of  John  Fitts.  On 
the  16th  or  17th  of  December,  1856,  Fitts  conveyed  his  life 
estate  to  the  defendant  Joseph  HaU.  On  the  20th  of  Decem- 
ber, 1856,  Wright  conveyed  the  remainder,  acquired  by  his 
deed  firom  the  plaintiff,  to  the  defendant  Hall,  who  assumed 
to  pay  the  mortgage  ia  suit,  as  a  part  of  the  consideration 
money.  On  the  18th  of  February,  1858,  Eastman  conveyed 
the  premises  to  the  defendant  HaU,  for  the  actual  considera- 
tioiiof$1200. 

It  appeared  that  Wright  knew  of  the  judgment  when  he 
purchased  of  the  plauitifb ;  and  that  Hall  knew  of  the  judg- 
ment when  he  purchased  of  Wright.  John  Fitts  is  still  living. 
No  legal  proceedingB  have  ever  been  taken  to  obtain  posses- 
sion a£  the  premises  under  the  sale  upon  the  judgment.  While 
Eastman  was  the  owner  of  the  title  claimed  by  him  under  said 
judgment,  he  took  no  legal  proceedings  to  oust  HaU  firom  his 
possession  of  the  premises,  but  Eastman,  before  HaU  purchased 
1^  interest  in  said  premises,  notified  Hall  of  his  right  thereto, 
and  that  he  should  enforce  the  same  as  soon  as  he  could.  The 
defendants  sought  to  abate  the  mortgage  of  the  plaintiff  to 
the  amount  paid  by  HaU  for  Eastman's  title. 
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The  referee  foand  as  concliuions  of  law  from  the  ftcts/tbt 
the  oovenant  in  the  deed  from  the  plaintiff  and  otherB,  to  the 
defendant  Wright,  wae  a  covenant  merely  for  qniet  enjoymeat, 
and  that  there  had  been  no  breach  of  that  covenant ;  that 
Eastman,  by  the  sheriff's  deed,  acquired  all  the  interest  which 
the  plaintiff  had  in  the  mortgaged  premises  on  the  11th  of 
April,  1856,  which  interest  the  plaintiff  conveyed  by  the  deed 
dated  December  2d,  1856 ;  that  no  relation  existed  between 
Hall  and  Eastman  that  could  prevent  Eastman  from  enfordog 
his  claim  to  said  premises  under  the  sheriff's  deed;  that 
neither  of  the  defendants  had  any  right  to  abate  the  whole  or 
any  part  of  said  $1200  so  paid  by  Hall,  to  purchase  the  inter- 
est of  Eastman  in  the  land,  from  the  amount  due  on  the  mort- 
gage ;  and  that  the  plaintiff  was  entitled  to  judgment  for  the 
foreclosure  and  sale  of  the  mortgaged  premises  in  the  usaal 
form,  and  was  entitled  to  be  paid  upon  such  sale  the  amount 
due  as  aforesaid,  with  interest  and  costs.  The  defendants  ap- 
pealed. 

Wm.  F.  OogsweU,  for  the  appellants. 

Danforth  d  Terry,  for  the  respondent. 

By  the  Court,  T.  B.  Stbong,  J.  I  am  satisfied  that  the 
covenant  in  the  deed  from  the  plaintiff  and  others  to  the  de- 
fendant Wright  is  merely  for  quiet  enjoyment.  The  first  dauae 
is  in  the  usual  form  of  such  a  covenant ;  and  the  latter  clause 
defines  in  part  what  the  former  is  to  embrace-— ^'hereby  in- 
tending," &c.  There  is  nothing  in  the  last  clause  manifesting 
an  intention  to  vary  the  nature  of  the  covenant,  or  to  do  more 
than  to  make  it  certainly  applicable  to  disturbances  of  the 
possession  by  '^rtue  or  in  consequence  of  '^any  lien,  judgment 
or  incumbrance,"  &c.  as  in  that  clause  mentioned.  It  was 
not  necessary  in  order  to  bring  such  disturbances  within  the 
covenant ;  and  its  insertion  must  be  referred  to  a  spirit  of 
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great  caution.  The  legal  import  and  effoct  of  the  covenant 
are  wholly  unaffected  by  it. 

I  am  also  Batisfied  that  upon  the  facts  proved,  and  under 
the  authorities  in  this  state,  there  has  been  no  breach  of  that 
covenant.  The  mere  purchase  of  an  outstanding  titie,  subject 
to  a  life  estate  in  the  premises,  by  a  grantee,  whose  titie  is  also 
subject  to  that  life  estate,  the  owner  of  which  outstanding 
title  had  given  notice  of  his  right,  and  that  it  was  his  inten- 
tiou  to  enforce  the  same  as  soon  as  he  could,  is  not,  under  our 
law,  an  eviction.  There  has  been  no  interference  with  the  pos- 
session under  the  outstanding  titie ;  and  no  submission  to  the 
title  further  than  always  occurs  on  the  purchase  of  such  a  title. 

In  my  opinion,  therefore,  the  judgment,  at  special  term, 
should  be  affirmed  with  costs. 

[Mosxos  GxirB&AL  Tb&ii,  December  6,  1869.  T,  R,  Strong,  WtUes  and 
J&hnton,  jTUtices.] 


L.  D.  Wabfield  v8.  Moses  B.  Watkins. 

8.|  the  maker  of  a  note,  and  the  plaintiff  and  W.  his  sureties,  being  sned  there- 
on, the  plaintiff,  before  Judgment,  paid  to  the  holder  one  half  of  the  amount 
due  on  the  note,  and  costs.  The  holder  thereupon,  by  a  written  agreement 
acknowledging  that  he  had  received  from  the  plaintiff  |46  in  frdl  for  his 
share  of  the  note,  as  one  of  the  sureties,  discharged  him  from  aU  frurther 
liability  thereon,  and  agreed  to  use  due  care  and  diligence  in  the  collection  of 
the  note  and  costs  out  of  8. ;  and  when  collected,  to  pay  the  plaintiff  one  half 
of  all  he  should  be  able  to  collect  on  the  note.  SM,  that  the  payment,  by 
the  i^ahitiff,  of  a  part  of  the  costs  of  the  action  on  the  note,  being  a  pay- 
ment of  what  he  was  not,  at  the  time,,  under  a  legal  obligation  to  pay, 
formed  an  ample  consideration  for  the  agreement  of  the  defendant.  And 
this,  whether  the  action  had  been  previously  discontinued  or  not. 

In  such  a  case,  the  holder,  haying  agreed  to  make  the  effoft  to  collect  the  note 
of  the  principal)  is  bound  to  do  so,  by  resorting  to  legal  proceedings,  if 


And  in  an  action  against  him,  upon  his  agreement,  it  will  not  be  a  ralid  de- 
fense for  the  holder,  that  the  principal  might,  by  reason  of  the  payment  to 
snoh  holder,  by  the  plaintiff,  of  one  half  of  the  note  and  costs,  and  by  the 
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otiier  flurety,  sulweqaeDt  to  the  agreement,  of  the  other  half  of  the  debt, 
haTe  saccessftillj  defended  an  action  against  him  on  the  note.  Vor  nm 
conttat  that  the  principal  would,  if  sned,  have  a  railed  himaelf  of  the  pay- 
ments by  the  sureties,  or  have  been  able  to  establish  that  his  liabflity  on  the 
note  was  discharged. 

There  is  no  such  impoeslbility  of  performance,  in  such  a  case,  on  the  ground 
of  the  principal  haTing  been  discharged  by  the  payment  of  the  note,  as  wiU 
relieye  the  holder  from  the  obligation  of  his  contract. 

Costs  do  not  become  a  debt  against  a  party  to  an  action,  unUl  Judgment ;  un- 
less he  agrees  to  pay  them. 

rpHIS  was  an  appeal  from  a  judgment  of  the  county  court 
X  of  YatcB  county^  reversing  a  judgment  rendered  bya  justice 
of  the  peace  in  faror  of  the  appellant,  who  was  the  plaintiff 
below,  for  $46.88,  damages  and  costs.  The  facts  out  of  which 
the  alleged  cause  of  action  arose  are  as  follows :  On  the  26tfa 
of  January,  1855,  one  Scott  as  principal,  and  Alonzo  Watkins 
and  the  plaintiff  as  his  sureties,  made  their  promissory  note 
for  $75,  payable  to  Samuel  Miller  or  bearer,  one  year  from  its 
date.  The  note  was  transferred  to  Charles  C.  Sheppard,  who 
brought  an  action  upon  it,  in  the  supreme  court,  against  all 
the  makers.  Before  judgment  Sheppard  sold  the  note  to  the 
defendant^  who  paid  therefor  the  whole  amount  due  on  the 
note,  and  also  $9.50  costs  of  the  suit,  making  in  all  $90. 
There  was  no  evidence  that  the  suit  was  discontinued  by  ex- 
press arrangement  when  the  defendant  thus  succeeded  to  the 
interest  of  Sheppard  therein.  After  the  purchase,  and  on 
the  same  day,  the  plaintiff  paid  the  defendant  one  half  of 
the  note  and  costs,  ($45.)  The  defendant,  on  receiving  the 
money,  entered  into  an  agreement  in  writjng  with  the  plaintiff, 
in  which,  after  reciting  the  bringing  of  the  suit  by  Sheppard  in 
the  supreme  court,  and  that  the  defendant  had  purchased  the 
note  of  Sheppard  and  paid  him  therefor  $80.49  and  also  $9.50, 
the  costs  of  the  suit^  and  also  that  he  had  received  of  the 
plaintiff  $45,  in  full  for  his  share  of  the  note  as  one  of  the 
sureties  thereon,  and  discharged  him  frt)m  all  further  liability 
on  said  note,  the  defendant  agreed  to  use  due  care  and  dili- 
gence in  the  coUeotion  of  the  note  and  costs  out  of  Scott^  the 
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principal,  and  when  collects  to  pay  the  plaintiff  one  half  of 
the  said  note  and  coAts ;  that  ia,  one  half  of  all  he  should  be 
able  to  collect  on  said  note.  Shortly  aflier  the  execution  of 
this  agreement,  Alonzo  Watkins  paid  his  half  of  the  note. 
Scott  was  out  of  the  state  when  the  agreement  was  made,  but 
returned  in  May,  and  died  in  June,  1856.  On  the  2d  of  Ju- 
ly, 1856,  the  plaintiff  brought  this  action  for  a  breach  of  the 
agreement,  alleging  that  the  defendant  had  violated  the  same 
in  not  using  diligence  in  collecting  the  note  of  Scott.  The 
cause  was  tried  by  a  jury.  At  the  close  of  the  plaintiff's 
proof,  the  defendant  moved  for  a  nonsuit  on  these  grounds, 
among  others :  1.  That  the  agreement  was  void  for  want  of 
consideration ;  and  2.  That  the  note  in  question  had  been 
paid,  and  could  not  therefore  be  enforced  against  Scott  by  the 
defendant.  The  motion  was  denied,  and  the  jury  rendered  a 
verdict  for  the  plaintiff,  upon  which  the  judgment  was  entered. 
The  plaintiff  appealed. 

Daniel  MorriSy  for  the  appellant.  I.  Was  the  contract 
void  for  want  of  a  consideration  ?  Warfield  was  liable  to  the 
defendant,  when  he  purchased  said  note  of  C.  G.  Sheppard,  for 
the  principal  and  interest,  but  not  for  any  costs ;  costs  could 
not  be  enforced  against  auy  one,  after  the  suit  was  discontin- 
ued. Yet  Warfield  paid  the  defendant  $4.50,  half  of  said 
costs,  which  was  included  in  the  $45  named  in  said  agreement, 
and  furnishes  a  valid  and  absolute  consideration. 

II.  Was  the  note  a  paid  note,  as  claimed  by  the  defendant  ? 
(1.)  This  was  a  question  of  &ct  for  the  jury,  and  if  there 
is  evidence  both  ways,  their  finding  is  conclusive.  {Rogers  v. 
Ackermafiy  22  Barb,  134)  (2.)  The  agreement  requires  the 
defendant  ^^  to  use  dud  care  and  diligence  in  the  collection  of  the 
said  note  and  costs  out  of  said  Scotf  How  could  this  be  if  it 
was  paid  ?  Harpending  testifies, "  The  note  was  to  be  kept  alive 
against  the  principal,  Scott,  and  enforced  against  him.''  No 
valid  objection  was  made  to  this  evidence ;  hence  it  was  properly 
before  the  jury.    '^  Parol  evidence  is  always  admissible  to  apply 
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a  written  contract  to  the  facts,  and  its  practical  execution  in  ref- 
ermoe  to  such  facts/'  (Spencer  v.  Babcock^  22  Barb.  326.) 
(3.)  The  defendant  continued  to  hold  the  note,  and  signified 
he  held  it  to  be  enforced  by  him  against  the  principal,  Scott 
(4.)  Nothing  was  indorsed  as  paid  on  the  note,  but  a  receipt 
was  taken  containing  a  clause  repudiating  payment ;  for  it  r^ 
quired  the  defendant  to  enforce  the  note,  not  to  cancel  it,  thus 
specifying  what  was  to  be  done  with  it  (5.)  Afterwards  the 
plaintiff  is  urging  the  defendant  to  collect  the  note  against 
Scott  The  defendant  then  holds  the  note,  and  is  maldng 
efforts  to  procure  a  judgment  in  his  own  name  against  Scott 
Here  is  the.  defendant's  act  long  after  the  execution  of  the 
agreement,  showing  the  note  was  not  paid,  and  the  jury  had 
a  right  to  say,  from  the  eiridenoe  and  the  acts  of  the  par- 
ties, the  money  advanced  by  Warfield  to  the  defendant  was  a 
deposit,  not  to  be  applied  in  satisfaction  of  the  note,  to  the 
end  that  the  note  might  be  enforced  agunst  the  principaL 
(6.)  A  further  view,  and  one  of  much  weight,  is  this: 
Where  a  contract  admits  of  two  significations,  the  one  must 
be  adopted  which  renders  it  operative,  rather  than  that  which 
will  render  it  void.  (Archibald  v.  ThomoBf  3  Gowen^  284.) 
The  agreement  in  question  was  drawn  for  some  purpose.  What 
was  that  purpose  ?  The  jury  have  from  its  contents  and  aU 
the  evidence  given  the  agreement  effect,  by  making  it  opera- 
tive ;  whereas  the  county  court,  by  its  judgment,  has  adopted 
a  signification  which  renders  it  void.  A  further  rule  of  law 
is,  if  the  intention  of  the  parties  be  doubtful,  the  construction 
is  to  be  adopted  which  is  most  beneficial  to  the  promisee. 
(Marvin  v.  Stont^  2  Cotven^  781.)  (7.)  It  is  a  usual  thing 
for  a  surety  to  advance  money  to  be  held  in  deposit,  thereby 
keeping  the  note  in  life,  and  by  so  doing,  a  surety  who  pays  a 
debt  of  hi0  principal  has  a  right  to  be  put  in  the  place  of  the 
creditor,  and  to  avail  himself  of  every  means  proposed  by  tl|0 
creditor  to  enforce  the  payment  against  the  principal.  (New 
York  State  Bank  v.  Fletcher,  5  Wend.  85, 89.  10  John.  524 
2  E.  P.  Smith,  336,)    Suppose  the  defendant  had  sued  Soott, 


MONBOE-DEOEMBER,  1860.  39Q 


Warfleld  «.  WaOditf. 


could  he  hare  set  up  the  fact  that  the  note  had  heen  paid  ? 
Suppose  the  defendant  had  sued  all  the  parties^  and  had  ob- 
tained a  judgment,  and  Warfield  had  paid  the  judgment,  could 
he  not  have  enforced  the  judgment  against  Scott  ?  Much  more 
in  the  case  at  har,  where  the  note  is  not  canceled^  nor  taken 
up,  but  held  by  the  creditor  with  and  for  the  express  purpose 
of  enforcing  the  same  against  the  principal. 

James  C.  BmUh^  for  the  respondent.  I.  The  note  in  ques- 
tion haying  been  paid,  could  not  have  been  enforced  as  against 
Scott,  and  the  defendant's  agreement  to  collect  it  of  Scott  was 
therefore  impossible  to  be  performed,  and  void.  (1.)  An  agree- 
ment which  is  impossible  of  performance  is  utterly  void,  and 
no  action  can  be  maintained  on  it.  (1  Parsons  on  Cont.  382, 
note  by  and  authorities  and  cases  there  cited!)  (2.)  The  de- 
fendant's agreement  in  this  case  was  impossible  to  be  perform- 
ed, because  the  note  which  he  undertook  to  collect  had  been 
paid.  One  half  of  rt  was  paid  by  the  plaintiff  to  the  defend- 
ant at  or  before  the  time  of  making  the  agreement  in  question, 
and  the  plaintiff  was  thereupon  discharged  from  his  liability 
on  the  note.  Subsequently,  Alonzo  Watkins  paid  his  half  of 
the  note  to  the  defendant.  The  precise  date  of  this  payment 
does  not  appear :  it  was  made  after  the  note  came  from  Penn 
Yan^  that  is,  after  the  defendant  bought  it  And  probably 
soon  after,  because  the  defendant  bought  it  at  his  brother's 
request  The  plaintiff  was  obliged  to  receive  the  amount  of 
the  note  when  it  was  offered  to  him  by  Alonzo  Watkins ;  in- 
deed, a  tender  of  the  money,  even  if  unaccepted,  would  have 
defeated  an  action  on  the  note.  There  is  no  conflict  of  testimony 
as  to  the  question  of  payment — the  testimony  is  all  one  way ; 
and  as  to  the  payment  made  by  the  plaintiff,  there  is  no  ques- 
tion of  fBcL  Upon  the  jbcts  stated  in  the  agreement,  which 
of  course  cannot  be  disputed,  the  note  was  extinguished  pro 
ianto  by  the  plaintiff's  payment ;  and  even  if  the  balance  of 
the  note  had  not  been  subsequently  paid,  the  plaintiff  was  not 
oititled  to  recover,  in  any  event,  more  than  one  half  of  the 
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omoimt  unpaid,  and  the  judgment  rendered  by  the  justioe  was 
too  laz;ge,  and  therefore  properly  reversed.  The  pkdntiff  him- 
self had  a  cause  of  action,  and  the  only  cause  of  action  against 
Scott,  for  money  paid  at  his  req[ue6t,  and  it  is  owing  to  his 
own  negligence  alone,  that  Scott  was  not  prosecuted.  The 
talk  between  the  parties  that  the  note  was  to  be  ^^  kept  alive,'' 
notwithstanding  the  payment,  amounted  to  nothing,  for  the 
parties  could  not  make  an  arrangement  whereby  Scott  would  be 
liable  at  one  and  the  same  time  to  the  defendant  on  the  note 
as  unpaid,  and  to  the  plaintiff  for  having  paid  it 

11.  We  contend  also  that  there  was  no  consideration  for  the 
defendant's  agreement  There  is  no  evidence  that  the  suit 
commenced  by  Sheppard  was  discontinued  be/ore  the  making 
of  the  agreement  in  question.  It  certainly  was  not  discontinued 
by  the  bare  fact  of  the  defendant's  purchasing  Sheppard's  in- 
terest in  the  action,  and  paying  him  the  amount  of  his  claim 
and  costS)  unless  there  was  an  express  agreement  to  that  effect^ 
of  which  there  is  no  evidence.  The  defendant  as  Sheppard's 
assignee  had  a  right  to  prosecute  the  suit,  and  if  he  had  done 
BO  he  would  have  obtained  judgment  for  the  whole  amount  of 
the  note  and  the  costs  of  the  action,  against  all  the  makers  of 
the  note ;  and  if  the  judgment  had  been  collected  of  the  sure- 
ties, they  could  have  maintained  an  action  against  the  princi- 
pal, for  the  costs  paid  by  them,  as  well  as  the  debt  When 
the  suit  was  settled  by  the  plaintiff's  paying  one  half  of  the 
amount,  the  defendant,  as  Sheppard's  assignee,  had  a  right  to 
the  costs,  the  same  as  if  the  suit  had  gone  to  judgment  {Code, 
§  322,  5th  ed.  and  notes.)  The  plaintiff  therefore  paid  no 
more  than  he  was  legally  bound  to  pay.  There  is  certainly 
no  such  evidence  in  the  written  agreement.  Nor  does  Har- 
pending  testify  that  the  suit  was  discontinued.  He  merely 
states  that  he  advised  the  plaintiff  that  he  was  not  liable  for 
any  of  the  costs ;  but  it  does  not  appear  that  the  defendant 
was  present,  and  if  he  was,  Harpending  merely  expressed  his 
opinion  on  a  question  of  law,  and  it  does  not  appear  upon 
what  state  of  fSftCts  his  opinion  was  based*    The  remark  that 
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"  the  plaintifF  would  have  been  liable  before  the  purchase  of 
the  note,"  &c  was  made  by  the  witness  on  the  trial  before  the 
jnstioe,  and  not  to  the  parties  at  his  office.  But  even  if  it 
was  made  to  the  parties,  it  shows  nothing  more  than  that  the 
opinion  expressed  was  based  npon  the  bare  pnrchase  of  the 
note,  for  the  fact  of  a  discontinuance  of  the  suit  is  not  ad- 
verted to  by  Harpending. 

By  the  Courts  T.  R.  Stkong,  J.  The  payment  by  the  plain- 
tifT,  of  part  of  the  costs  of  the  action  on  the  note,  formed  an 
ample  consideration  for  the  agreement  in  question.  Whether 
the  action  had  been  previously  discontinued  or  not,  makes  no 
difference  in  regard  to  this  point.  If  it  had  been,  clearly  there 
was  no  l^al  claim  against  the  plaintiff  for  any  portion  of  the 
costs ;  if  it  had  not  been,  he  was  under  no  obligation  to  pay 
the  costs  while  the  action  was  pending.  Costs  do  not  become 
a  debt  against  a  party  to  an  action  until  judgment ;  unless  he 
agrees  to  pay  them.  (Supervisors  of  Onondaga  v.  Briggs^ 
3  Denio^  173.  Hw/d  v.  MiddUhrooh,  14  How.  Br.  Rep.  300. 
Torry  v.  HadUy^  Id.  357.)  Section  322  of  the  code  has  noth- 
ing to  do  with  the  case.  That  section  merely  prohibits  the 
demanding  from  a  defendant,  as  costs,  upon  a  settlement  be- 
fore judgment,  beyond  certain  rates.  It  applies  only  to  a  case 
where  the  settlement  is  upon  the  terms  of  paying  costs  by  the 
defendant.  If  a  settlement  before  judgment  is  without  any 
provision  for  the  payment  of  costs,  the  plaintiff  loses  them. 
{Johnston  v.  Brannan,  5  John.  268.)  He  may  refuse  to  settle 
without  payment  of  costs ;  so  a  defendant  may  refuse  to  pay 
them  for  the  purpose  of  a  settlement  If  a  defendant  does 
agree  to  pay  the  costs,  on  a  settlement  in  such  a  case,  that 
section  regulates  the  amount  The  principle  relied  upon  by 
the  defendant's  counsel,  that  payment  of  what  a  party  is  le- 
gally liable  for  is  not  a  sufficient  consideration  for  a  promise, 
is  therefore  wholly  inapplicable  to  the  present  case.  There 
was  no  legal  liability  of  the  plaintiff  for  costs  when  the  agree- 
ment for  a  settlement  was  made.    He  paid  what  he  was  not 
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at  the  time  under  a  legal  obligation  to  pay,  in  consideration 
of  the  agreement ;  and  that  was  a  legal  consideration. 

67  the  agreement,  the  defendant  agreed  ^^  to  use  care  and 
diligence  in  the  collection  of  the  said  note  and  costs  out  of  the 
said  Scott/'  the  principal  debtor  in  the  note,  and  when  the 
same  was  collected,  to  pay  the  plaintiff  one  half  of  all  he 
might  be  able  to  collect  on  the  note.  I  think  it  is  not  a  valid 
defense  for  the  defendant  in  this  actioi;  upon  the  agreement, 
that  Scott  might,,  by  reason  of  the  payment  to  the  defendant, 
by  the  plaintiff,  of  one  half  of  the  note  and  costs,  and  by  the 
other  surety,  subsequent  to  the  agreement,  of  the  other  half 
of  the  debt,  have  defended  successfully  an  action  against  him 
on  the  note.  The  agreement  required  the  defendant  to  make 
the  effort  to  collect  of  Scott ;  and  it  was  his  duty  to  do  so,  by 
resorting  to  legal  proceedings  for  the  purpose,  if  necessary. 
Scott  might  not  have  availed  himself  of  the  payments  by  the 
sureties ;  he  was  equitably  bound  to  pay  the  amount  of  the 
debt,  for  the  benefit  of  the  sureties,  and  might  not  have  thought 
proper  to  interpose  any  obstacle  to  an  action  on  the  note 
itself;  and  if  he  had  done  so,  he  might  not  have  been  able  to 
establish  that  his  liability  on  the  note  was  discharged.  Bat 
if  he  would  have  defended,  and  could  have  prevailed,  the  de- 
fendant having  agreed  to  make  the  effort  to  collect  the  note 
of  him,  was  bound  to  do  so*  Be  can  no  more  set  up  that  the 
effort  would  have  been  fruitless,  than  could  the  holder  of  a 
note,  in  an  action  on  a  guaranty  for  its  collection.  The  an* 
s^^er  in  both  cases  is  that  the  contract  required  it.  In  regard 
to  an  action  on  a  guaranty,  Netvdl  v.  Fowler^  (23  Barb.  628,) 
and  the  cases  there  cited,  are  in  point,  and  I  think  the  princi- 
ple of  them  applicable  to  this  case. 

The  last  clause  of  the  agreement  does  not  qualify  the  de- 
fendant's obligation  ^^  to  use  due  care  and  diligence  in  the  col- 
lection." It  simply  limits  the  obligation  to  pay  over,  to  what 
he  might  be  able  to  collect,  on  using  such  care  and  diligence. 

It  is  argued  on  the  part  of  the  defendant  that  his  agree- 
ment, in  reference  to  the  collection  of  the  note,  was  impossiUe 


HONROE— DECEMBER,  1869.  4OS 


Ramsey  «.  Lewis. 


of  peifonnano6y  and  therefore  void.  The  case  of  Beebe  r. 
Johnson  (19  Wend.  500)  shows  there  is  no  force  in  this  po- 
sition. There  was  no  such  impossibility  as  would  relieve  from 
the  obligation  of  a  contract 

The  view  of  the  case  now  taken  renders  the  considera- 
tion of  the  question  as  to  the  effect  of  the  paymenty  in  regard 
to  extinguishing  the  liability  of  Scott  on  the  note^  tinneces- 
sary.  It  is  also  in  accordance  with  the  equities  of  the  casa 
Upon  the  face  of  the  agreement  it  is  apparent  that  the  parties 
intended  the  payment  by  the  plaintiff  to  the  defendant  should 
not  affect  the  liability  of  Scott  on  the  note ;  and,  in  respect  to 
the  payment  by  the  other  surety,  to  the  defendant,  it  does  not 
appear  that  the  defendant  ever  sought  to  make  an  arrange- 
ment whereby  the  payment  would  not  impair  the  obligation 
of  the  note  against  Scott.  Whether  the  note  did  not  remain 
in  life  as  to  Scott,  under  the  circumstances,  I  repeat,  need  not 
be  considered. 

It  follows  that  the  judgment  of  the  county  court  should  be 
reversed,  and  that  of  the  justice  affirmed. 

[MoraoB  Gbvbbal  Tbbm,  December  6,  1869.    T.  J2.  Sirong,  WeBm  and 
SmUk,  Justices.] 
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Where  one  of  seyenJ  sureties  takes  from  his  principal  a  chattel  mortgage,  to 
indeomify  him  for  becoming  such  surety,  and  afterwards  discharges  the 
same  without  the  consent  of  his  co-snreties,  he  will,  by  that  act,  be  pre- 
Tented  from  calling  upon  his  co-sureties  for  contribution* 

All  the  sureties  haye  an  equitable  interest  in  a  Security  taken  by  one  of  their 
number,  for  his  own  indemnity ;  and  to  the  extent  that  they  are  iijured  by 
the  relinquishment  of  such  security  by  him,  the  fact  of  quoh  relinquish- 
ment is  a  defense  to  his  daim  against  them  for  contribution. 

APPEAL  from  a  judgment  entered  upon  the  report  of  a 
referee.     In  November^  1852,  Owen  Edmonston  was 
elected  sheriff  of  the  county  of  Ontario.    In  December  of 
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.that  year,  (George  Clute  applied  to  Edmonston  to  be  ap- 
pointed a  deputy,  and  gave  his  bond  as  such  deputy,  to  Edr 
monston  as  such  sheriff,  with  William  Crawford,  Henry 
Bamsey,  (the  appellant,)  and  Joseph  S.  Lewis,  (the  respond- 
ent,) as  his  sureties.  The  condition  of  this  bond  contained  a 
clause  in  substance,  that  as  often  as  required  by  Edmonston, 
he  should  account  for  and  pay  over  to  him  all  fees  and  per- 
quisites of  office,  which  he  (Clute)  might  receive  as  such 
deputy  sheriff,  according  to  the  rate  agreed  upon  between 
them,  to  wit,  one  half  thereof.  In  January,  1853,  Edmons- 
ton entered  upon  his  office  as  sheriff,  and  appointed  Clute 
as  a  deputy,  who  accepted  the  appointment.  The  term  of 
office  of  Edmonston  as  sheriff,  and  of  Clute  as  his  deputy, 
expired  on  the  1st  of  January,  1856.  Prior  to  this  time 
there  had  become  due  and  payable  from  Clute  as  deputy, 
to  Edmonston  as  sheriff,  a  sum  of  money  for  one  half  of 
certain  fees  collected.  On  the  19th  of  April,  1856,  Bam- 
sey took  from  Clute  a  chattel  mortgage  on  a  large  quan- 
tity of  personal  property,  which  mortage  was  duly  filed  in 
the  proper  town  clerk's  office,  which  recited,  among  other 
things,  that  whereas  Bamsey  had  become  surety  for  him  as 
deputy  sheriff  upon  his  official  bond,  and  was  going  to  become 
surety  upon  bonds,  he  did  therefore,  for  the  purpose  of  se- 
curing Bamsey  for  the  same,  morl^age  unto  him  the  said  per- 
sonal property.  And  it  was  conditioned  in  the  mortgage  that 
Bamsey  should  not  become  liable  on  the  official  bond  in  any 
way,  or  be  put  to  any  expense,  costs,  charges  or  trouble,  by 
reason  of  becoming  surety  for  him,  and  if  he  did,  he  might 
sell  the  property  and  repay  himself.  On  the  6th  September, 
1856,  Edmonston  and  Clute  accounted  together,  concerning 
the  fees  which  were  owing  from  Clute  on  the  1st  day  of  Jan- 
uary, 1856,  as  aforesaid,  and  liquidated  the  same  at  the  sum 
of  $231.66.  On  the  8th  November,  1856,  Edmonston  com- 
menced in  this  pourt  an  action  on  Clute's  official  bond,  against 
Clute  and  his  three  sureties,  to  recover  the  sum  of  9231.66, 
at  which  the  said  fees  were  liquidated,  and  so  prosecuted  his 
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fioit  that  he  obtained  judgment  against  them,  which  was 
docketed  on  the  27th  day  of  May,  1857,  for  $303.23,  of  which 
$71.57  was  for  the  costs  of  the  action.  On  the  4th  day  of 
May,  1857,  Bamsey  canceled  and  discharged  the  chattel 
mortgage  dated  19th  April,  1856,  and  took  another  mortgage 
on  the  same  property,  to  himself,  conditioned  to  secure  cer- 
tain debts  and  liabilities,  in  which  he  was  interested,  but  of 
which  his  liability  as  such  surety  was  not  one.  At  the  time 
said  mortgage  was  canceled  and  discharged,  it  was  a  valid 
lien  on  the  property  thereby  mortgaged',  and  an  ample  secu- 
rity for  the  payment  of  the  debts  therein  mentioned,  and  also 
for  the  full  payment  of  the  said  sum  of  $231.66,  for  which 
Olute  and  the  plaintiff  and  defendant,  and  their  co-surety, 
were  liable  to  the  sheriff  on  said  o£B[cial  bond  of  Clute,  and 
all  interest  which  had  accrued  and  costs  which  had  been  in- 
curred thereon.  Bamsey,  on  the  28th  May,  1857,  by  virtue 
of  the  second  mortgage,  sold  all  the  property  upon  which  the 
two  mortgages  were  a  lien,  and  satisfied  the  debts  and  liabili- 
ties mentioned  in  that  of  the  4th  May,  1857.  On  the  29th 
July,  1857,  execution  on  the  judgment  recovered  by  Edmons- 
ton  was  levied  and  collected  of  the  property  of  Bamsey,  to  the 
amount  of  $315.91,  a  portion  of  which  was  for  sheriff's  fees. 
To  recover  of  Lewis  one  third  of  this  amount,  Bamsey 
brought  this  action.  After  the  cause  was  at  issue,  it  was  re- 
ferred to  William  E.  Sill,  Esq.,  as  sole  referee,  and  was  tried 
before  him.  The  referee  found,  as  conclusions  of  law,  that 
the  defendant  had  an  equitable  interest  in  the  mortgage  so 
executed  to  the  plaintiff  by  Clute,  dated  April  19, 1856;  and 
had  it  not  been  canceled,  would  have  had  a  right,  upon  a 
recovery  against  him  by  the  plaintiff  in  this  action,  to  be  sub- 
rogated, to  the  extent  of  such  recovery,  to  the  right  and  por- 
tion of  the  plaintiff  under  the  provisions  of  the  mortgage  in 
regard  to  said  official  bond.  That  in  case  of  such  subroga- 
tion, the  rights  of  the  defendant  under  t;he  provisions  of  said 
mortgage  of  the  19th  day  of  April,  1856,  which  were  in- 
tended as  a  security  against  said  official  bond,  would  have  been 
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prior  in  equity,  and  as  respects  order  of  lien,  to  any  claims  of 
the  plaintiff  for  becoming  indorser  or  sorety  for  Clute  after 
the  execntion  and  delivery  of  said  mortgage  of  the  19tli  of 
April,  1856.  That  the  plaintiff  having  by  his  own  act  ren- 
dered snch  snbrogation  impracticable,  and  deprived  the  de- 
fendant of  his  equitable  rights  under  said  mortgage  of  the 
19th  of  April,  1856,  was  not  entitled  to  call  upon  him  for 
oontribution  as  co-surety.  That  the  plaintiff,  having  can- 
celed and  discharged  a  valid  and  ample  security  held  by  him 
as  his  indemnity,  firom  his  principal,  had  no  right  afterwards 
to  require  his  co-surety  to  share  a  common  burden,  of  which 
tile  security  so  hdd  by  the  plaintiff,  had  it  not  been  dis- 
charged, would  have  relieved  both  the  plaintiff  and  defend- 
ant He  therefore  reported  that  the  complaint  in  this  action 
should  be  dismissed,  with  costs  against  the  plaintiff;  and 
from  the  judgment  entered  on  the  report,  the  plaintiff  ap- 
pealed. 

2>.  jSerron,  for  the  appellant,  insisted  on  the  following, 
among  other  points :  I.  Where  several  sureties  are  bound  for 
.the  same  principal,  and  upon  his  default  one  of  them  is  com- 
pelled to  pay  the  money,  or  to  perform  any  other  obligation 
for  which  they  all  became  bound,  the  surety  who  has  paid 
the  whole  is  entitled  to  receive  contribution  from  all  the  oth- 
ers for  what  he  has  done  in  relieving  them  from  a  conmion 
burden ;  and  this  is  the  doctrine,  both  at  law  and  in  equity. 
(Bee  Story's  Eg.  Jnr.  §§  492  to  497.)  The  plaintiff,  there- 
fore, on  proving  the  bond,  the  judgment  and  the  payment  of 
the  whole  amount  of  the  execution,  established  a  right  to  re« 
cover  against  the  defendant  the  one  third  part  of  the  amount 
thus  paid. 

U.  On  the  issues  set  up  as  a  defense  in  the  answer,  the  de- 
fendant held  the  affirmative,  and  was  bound  to  prove  afBrma- 
tively  all  the  facts  alleged  to  support  them. 

III.  The  defendant,  to  maintain  the  fifth  ground  of  de- 
fense to  the  first  count,  set  up  in  his  answer,  was  bound  to 
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fikow  that  the  plaintiff  received  firom  a  sale  of  property  mort- 
gaged by  Clnte  to  Becore  him  on  the  hohd^  and  from  a  sale  by 
virtae  of  such  mortgage,  $500  or  some  other  amount ;  and 
he  was  not  at  liberty^  under  this  part  of  the  answer,  to  prove 
or  insist  that  the  plaintiff  might  have  received  the  same,  but 
neglected  or  failed  to  do  so,  or  that  he  improvidently  or  im- 
prudently canceled  a  mortgage,  by  virtue  of  which  he  might 
have  received  such  amount,  but  thereby  put  it  out  of  his 
power  to  do  so. 

•IV.  It  cannot  be  maintained  that  the  plaintiff  had  not  a 
right  first  to  secure  himself  for  having  done  an  act  which  was 
esaential  to  be  performed,  to  render  the  instrument  valid 
for  any  purpose.  The  mortgage  of  the  19th  of  April  was 
taken  entirely  for  the  benefit  of  Bamsey.  Lewis  was  not  a 
party  to,  nor  had  he  any  thing  to  do  with  it  He  had  no  right 
to  control  it  in  any  way,  nor  had  he  any  right  to  participate 
in  its  benefits,  until  Bamsey  was  first  /uUy  secured  for  his 
individual  liability.  It  was  not  given  to  secure  Lewis,  nor 
any  other  person  but  Bamsey.  Bamsey  was  entitled)  first, 
to  full  indemnity,  for  becoming  indorser  and  surety  individu- 
ally, befcHre  any  other  person  had  a  right  to  share  in  it  to  any 
eitant. 

Y.  Bamsey  had  a  right  to  elect,  first,  to  apply  the  mort- 
gage of  the  19th  April,  to  secure  his  individual  indorsements 
and  debts  as  surety  for  Clute,  before  he  could  be  compelled  to 
resort  to  it  to  indemnify  the  sureties  on  the  bond ;  and  Lewis 
was  bound  to  prove  that  it  was  more  than  sufficient,  to  some 
extent,  for  the  former  purpose,  before  he  could  claim  to  be 
subrogated  to  any  rights  under  it  This  proof  he  wholly 
fiuled  to  produce. 

YI.  The  referee  erred  in  holding,  as  matter  of  law,  that  the 
defendant  had  an  equitable  interest  in  the  mortgage  of  the 
19th  of  April,  and  would  have  had  a  right,  upon  a  recovery 
against  him  by  the  plaintiff  in  this  action,  to  be  subrogated, 
to  the  extent  of  such  recovery,  to  the  right  and  portion  of 
the  ^aantiff  in  such  mortgage,  had  it  not  been  caneeled*    Tha 
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evidence  shows  other  claims  and  demands  against  Clnte,  and 
against  the  mortgagor  and  the  property  thereby  conreyed,  to 
more  than  the  value  of  the  mortgaged  property^  in  &yor  of 
Bamsey  and  Gusper,  possessing  a  superior  and  prior  equity 
for  satisfSftction  to  that  of  the  demand  in  suit,  to  satisfy 
which  such  mortgage  had  been  canceled  and  given  up,  and 
thereby  become  fully  satisfied,  discharged  and  at  an  end 
Without  satisfying  such  other  claims  and  demands  of  Ram- 
sey and  Gasper,  the  defendant  could  in  no  event  be  entitled 
to  an  equitable  interest  in  such  mortgage,  or  to  a  cession  of 
the  plaintiff's  rights  therein. 

YII.  The  referee  also  erred  in  holding,  as  matter  of  law, 
that  in  case  of  such  subrogation,  the  defendant's  rights  under 
such  mortgage  to  indemnity  on  the  bond,  would  have  been 
prior  in  equity,  and  as  respects  order  of  lien,  to  any  claims  of 
the  plaintiff  for  becoming  indorser  or  surety  for  Glute,  after 
the  execution  and  delivery  of  such  mortgage,  for  reasons  be- 
fore stated.  By  so  holding,  the  defendant's  right  by  subro- 
gation to  be  indemnified  against  liability  on  the  bond,  was 
made  to  displace,  overthrow  and  take  the  position  of  a  p^- 
fectly  valid  claim  of  the  plaintiff,  which  legitimately  arose 
from,  and  had  its  existence  by  virtue  of  such  mortgage,  in 
pursuance  of  which  it  was  made. 

YIII.  It  follows,  as  a  necessary  consequence,  that  the  fur- 
ther holding  of  the  referee,  as  matter  of  law,  that  the  plaintiff 
had  by  his  own  act  deprived  the  defendant  of  his  equitable 
rights  under  such  mortgage,  by  cancelling  it,  that  such  mort- 
gage was  a  valid  and  ample  security,  on  the  bond,  and  would, 
but  for  such  act,  have  relieved  both  the  plaintiff  and  defend- 
ant from  the  demand  in  suit,  is  equally  erroneous ;  and  be- 
sides, the  referee  was  not  warranted  in  predicating  his  decision 
upon  the  cancelling  and  discharge  of  the  mortgage,  because  no 
such  defense  was  set  up  in  the  answer.  Before  the  referee 
could  consistently  hold,  as  matter  of  law,  that  the  mortgage 
of  the  19th  April  was  a  valid  and  ample  security  to  indem- 
nify the  i^aintiff  and  defendant  on  the  bond,  he  ought  to  have 


ICONBOK-PSOEMBER,  1859.  409 

BamMy  tr.  L«wis. 

fiiniid,  as  matter  of  tEuot,  that  it  had  priority  oybc  Gasper's 
mortgage  and  execation,  which  he  has  not  done.  On  this 
pointy  his  finding  of  facts,  and  also  his  conclusions  of  law, 
are  entirely  silent.  The  latter  mortgage  and  execution  are 
entirely  thrown  out  of  view,  and  the  decision  is  based  entirely 
upon  the  erroneously  assumed  equitable  priority  of  the  can-» 
celed  mortgage,  over  Bamsey's  subsequently  accruing  liability 
as  indorser  and  surety  for  Clute. 

IX.  Conceding  the  principle  of  equity,  contended  for  by 
ihe  defendant,  that  sureties  are  entitled  to  the  benefit  of  all 
securities  which  have  been  taken  by  any  one  of  them,  to  in-* 
demnify  himself  against  any  liability,  (Story's  JEq.  Jur.  §  499,) 
there  is  no  proof  in  this  case  that  any  such  security  existed 
when  this  action  was  commenced.  There  is  no  proof  that  any 
benefit  was  or  could  have  been  derived  by  the  defendant  from 
the  canceled  mortgage ;  nor  is  there  proof  that  it  was  prior  to 
Gasper's  mortgage  and  execution.  The  presumption  is  that 
it  was  not,  as  Ramsey  allowed  it  to  be  canceled  to  his  own 
disadvantage,  to  give  place  to  such  mortgage  and  execution 
of  Gasper.  There  is  no  proof  that  the  canceled  mortgage  was 
available  in  the  hands  of  the  plaintiff,  when  his  mortgage  of 
the  28th  of  April  was  given,  to  secure  any  thing  more  than 
what  he  had  then  indorsed  and  become  surety  for  Clute,  in 
pursuance  of  the  canceled  mortgage.  There  is  no  proof  that 
the  plaintiff  ever  in  any  way  derived  any  benefit  fi-om  the  can- 
celed mortgage,  by  way  of  indemnity  upon  the  bond. 

X.  The  plaintiff  entirely  disproved  the  5th  ground  of  de- 
fense to  the  first  count,  by  showing  that  he  received  noth- 
ing on  the  security  taken  for  his  indemnity  on  the  bond.  The 
defendant  had  no  right  then  to  urge  a  new  defense,  not  set  up 
in  the  answer,  that  the  plaintiff  had  improperly  canceled  a 
mor1;gage,  which,  but  for  that,  would  have  furnished  him  full 
indemnity  for  the  demand  in  suit.  This  was  a  different  de- 
fense entirely  from  that  set  up  in  the  answer.  The  plaintiff 
was  not  notified  by  the  pleadings  to  be  prepared,  and  was 
not  prepared  for  the  trialof  such  an  issue.    Had  that  defense 
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been  set  up  in  the  answer,  the  plaintiff  wonld  have  been  pre» 
pared  to  show,  and  would  have  shown  affirmatively,  and  be- 
yond a  doubt,  other  claims  and  demands  upon  the  mortgaged 
property,  belonging  to  the  plaintiff  and  others,  of  superior 
equity,  and  having  a  better  right  to  be  satisfied  out  of  such 
property  than  the  demand  in  this  action,  and  to  an  amount 
more  than  sufficient  to  consume  the  whole  of  such  property. 

XI.  But  conceding  that  the  defendant  had  a  right  to  fall 
back  and  insist  upon  the  last  mentioned  defense,  then  he  held 
the  affirmative  of  that  issue,  and  was  bound  to  prove,  affinna- 
tively,  that  Gasper's  mortgage  and  execution  was  not  entitled 
to  priority  over  the  canceled  mortgage,  and  thus  that  the  lat- 
ter was  available,  and  an  ample  security  against  liability  upon 
the  bond. 

XIL  The  defendant,  in  order  to  establish  his  defense  to  any 
extent,  even  if  the  answer  was  broad  enough  to  admit  the 
proof,  was  bound  to  show,  affirmatively,  the  existence  of  an 
available  security  in  the  hands  of  the  plaintiff,  from  which  he 
either  did  or  could  have  realiased  some  part  of  the  amount  paid 
to  satisfy  the  judgment,  and  that  too  without  encroachii^ 
upon  or  sacrificing  other  valid  claims  against  Clute,  to  an  equal 
amount,  embraced  in  the  same  security,  and  that  the  plaintiff 
wantonly,  unnecessarily  and  fraudulently,  and  with  the  full 
knowledge  that  he  was  thereby  sacrificing  and  destroying  the 
defendant's  rights,  gave  up  and  canceled  such  available 
security. 

Charles  J.  FolgcTy  for  the  respondent.  I.  Although  this  is 
an  action  at  law,  by  one  surety  against  a  co-surety,  to  recover 
contribution,  yet  no  consideration  of  the  questions  involved  in 
the  appeal  can  be  fundamental,  which  is  not  based  upon  the 
fact,  that  the  ground  of  the  relief  afforded  to  one  surety 
against  another  does  not  stand  upon  any  notion  of  mutual 
e(mtr€u:ty  express  or  implied,  between  the  sureties,  to  indem* 
nify  each  other.  The  relief  granted  arises  solely  firom  prind* 
pies  of  equity,  and  is  entirely  independent  of  contract  (Surge 


MONBOE-DEOSMBEB,  1850.  411 


Bamsey  «.  Lewis. 


<mSwr€ti$hip,  384.  1  Story's  JEq.  Jw*.  §493,  and  caaes  oitecL 
CampbeU  ▼.  Mesier^  4  John.  Ch.  338.  Derring  v.  Earl  qf 
WincheUea,  7  Bos.  dk  Pull  270 ;  8.  G.,  1  Oba?,  318.)  Indeed 
it  was  ortgtnaUy  doubted  whether  the  claim  could  he  enforoed 
aJtlaw.  (lStorff'sEq.Jur.%495.  Burge  on  Suretishipy  384.) 
And  now  the  giving  of  relief  is  pat  upon  the  ground  of  a 
common  interest  and  a  common  burden^  on  which  eqwUy  alone 
bases  the  liability  to  contribute.  But  even  then  it  is  not  an 
(flexible  rule  that  a  cosurety  must  contribute.  There  may 
exist  drcumstanees  which,  destroying  the  equities  between  the 
sureties,  will  relieye  him  from  so  doing.  (1  Story's  JEq.  Jur, 
§  498.)  The  appellant  cannot  recover  of  the  respondent,  un- 
less he  shows  an  existing  equity  on  his  side.  And  it  is  not 
enough  that  an  equity  once  existed;  it  must  stiU  exist  when 
suit  is  brought.  For  if  it  shall  appear  in  the  case  that  he  has 
disregarded  the  equitable  rights  of  the  respondent,  and  done 
any  thing,  or  neglected  any  thing,  so  that  they  have  been  lost, 
ipsofactOy  he  has  destroyed  his  own  equitable  right  to  call  on 
the  respondent  for  contribution.  Upon  the  basis  of  the  max- 
im that  he  who  seeks  equity  muQt  do  equity,  he,  who  from 
his  own  deed,  or  his  own  neglect,  cannot  do  the  equity  he 
might  once  have  done,  shall  not  have  the  equity  he  might 
once  have  had. 

II.  By  way  of  the  chattel  mortgage  Bamsey  had  from  Glute 
an  indemnity  for  becoming  surety,  which  the  other  sureties  of 
Clute  did  not  possess.  Bamsey  did  not,  then,  sustain  an  equal, 
^^  a  common  burden^'*  with  the  other  sureties.  In  fact,  having 
an  indemnity  fully  equal  to  his  liability,  he  bore  no  burden  at 
aU.  Hence  there  e:itisted,  as  between  him  and  the  other  sure- 
ties,  no  equity,  by  reason  of  which  he  can  call  on  them  to 
contribute  to  the  payment  of  the  debt  to  Edmonstoa  The 
indemnity  he  had  was  ample  to  protect  him  against  loss  or 
damage  by  reason  of  being  surety.  Hence  the  reason  of  the 
mie,  by  which  one  surety  is  made  to  contribute  to  another, 
to  exist,  in  the  case  of  Bamsey,  and  the  rule  must  cease. 
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The  ground  work  of  his  action  is  gona    He  has  no  equity, 
(ifoore  V.  ifoore,  4  Hawbg'  N.  Car.  Sep.  368,  360, 1.) 

III.  A  co-surety  has  the  same  defense  against  a  co-surety 
which  either  would  have  had  against  the  creditor  of  their  com- 
mon principal.  (Loumdes  v.  Pinckney^  1  Rich.  Ch.  {N.  Oar.) 
Bep.  155, 179.)  If  a  creditor,  without  the  consent  of  the 
surety,  relinquish  a  subsidiary  security  which  he  holds  against 
the  principal  debtor  or  his  estate,  he  dischai^ges  the  liability 
of  the  surety  pro  tanto.  (Neimoewiat  v.  Oahn^  3  Patgcy  614, 
649.  BcJcer  y.  Brigga,  8  Ptdb.  122, 129.)  A  co-surety  is 
entitled  to  any  indemnity  (or  the  avails  of  it)  which  the  co- 
surety suing  for  contribution  had  from  the  principal  debtor, 
or  his  estate.  Or  if  the  suing  co-surety  has  released  or  dis- 
charged the  indemnity,  or  has  collected  it  and  applied  the 
avails  to  his  own  use,  he  cannot  recover  against  his  oo-suiety. 
(Theobald  on  Pr.  and  Surety,  ch.  11,  §  28?.  Swain  v.  WcM, 
1  Oh.  Bep.  149, 152.  DoolitOe  v.  Dtoighfa  Adm'rs,  2  Jfefc. 
661.  Morrison  v.  Potnfe,  4  Dana's  Ken.  Bep.  307,  310, 11. 
Moore  v.  Moore^  4  Hawks,  358.  Gregory  v.  Morrellj  2  /re- 
delFs  Eq.  Bep.  (N.  Oar.)  233.  Agnew  v.  Bell,  4  WaUs^  Penn. 
Bep.  31.  McMahon  v.  FawceU,  2  Band  Va.  Bqf.  514 
Bachddor  v.  Fiske,  eair,  17  Mass.  Bep.  464,  470.  Elwood 
V.  Deifendorf,  5  Barb.  398, 405.  Smith  v.  Hicks,  1  Wtnd. 
202 ;  S.  C,  5  id.  48.  Livingston's  Bhfrs  v.  Van  Bensselaer^i 
Adm'rs,  6  Wend.  63.)  If,  then,  Bamsey  has  put  it  out  of 
his  power  to  place  Lewis  in  as  good  a  position  as  he  had  him- 
self, he  will  be  excluded  from  his  demand.  He  thus  releaees 
^  his  co-surety.  {Boberts  v.  Sayre,  6  Monroe's  Ken.  Bep.  18& 
Cockaigne  v.  Sutwmt,  22  Pick.  117.  3  Paige,  614.  8  PiA. 
122.  Hayes  v.  Ward,  4  John.  Ch.  123, 130.  Cheeseimmgh 
V.  MiOard,  1  td  409,  414  Ohester  v.  Bank  of  Kingston,  2 
Smith,  16  N.  T.  Bep.  336.)  And  the  same  rule  prevails  at 
law  in  this  respect  as  does  in  equity.  (King  v.  Baldwin,  2 
John.Ch.554.  See  also  1  Story's  Eq.Jur.^l  501,2;  SPitk 
128;  7  John.  B.  337;  5  Wend.  85,  89;  2  Pick.  223,  23a) 
Bamsey  had  valid  and  ample  indemnity  against  any  loss,  by 


.    liONBOE-I)IX3EMBSB»  1859.  41$ 

Bamsey  v.  Lewii. 

reason  of  being  surety  for  Glnte.  Bnt  this  indemnity  he  saw 
fit  to  discharge  and  give  up,  or  rather  he  saw  fit  to  direct  it  to 
his  own  exdosive  benefit,  as  security  for  other  debts  and  lia- 
bilities of  Olute  to  him.  By  giving  up  and  discharging  the 
first  chattel  mortgage,  and.taking  to  himself  the  property,  by 
a  sale  under  the  latter  mortgage,  he  put  it  out  of  his  power 
to  subrogate  the  respondent  to  his  rights  under  the  first,  and 
also  took  from  the  principal  debtor  Clut«,  by  so  much^  his  ability 
to  pay  the  debt  to  Edmonston,  and  thus  relieve  lus  sureties. 
Hence  he  cannot  recover  of  the  defendant  any  part  of  what  he 
paid.     (See  authorities  cited  above.) 

IV.  Nor  will  it  do  to  say,  that  the  mortgage  of  the  19th 
April,  1856,  (called  the  first  mortgage,)  which  secured  Bam- 
sey  against  loss  as  surety  on  the  bond,  was  also  given  for  other 
matters,  and  that  those  matters  exhausted  the  avails  of  it.  It 
could  only  be  held  by  Bamsey,  so  far  as  the  rights  of  others 
were  concerned,  for  the  matters  epedficaUy  mentioned  in  it 
As  fer  as  the  other  matters  specifically  mentioned  in  it  are 
ooncemed,  they  had,  with  one  exception,  all  been  paid ;  and 
the  sale  produced  more  than  enough  to  pay  this  one  (a  note 
of  $94.57)  and  the  amolint  of  the  judgment  in  favor  of  Ed* 
monston.  And,  indeed,  the  sale  produced  nearly  enough  to 
pay  this  judgment  of  Edmonston,  all  left  unpaid  of  the  mort- 
gage of  19th  April,  1856,  all  liens  on  the  property  prior  to  the 
mortgage  of  Bamsey  of  28th  April,  1856,  and  the  whole  of 
that  mortgage.  The  avails  of  the  mortgaged  property  should 
have  been  applied  on  the  liability  secured  by  it,  to  the  official 
bond  first,  and  to  Bamsey's  sul)8equent  liabilities  afterwards. 
This  was  due  to  Clute,  as  tending  to  release  him  firom  three 
sureties  at  once.  {Burge  on  Suretiskip,  131, 136, 137.)  The 
rule  of  law  as  to  the  application  of  payments  would  compel 
Bamsey  to  apply  the  avails  of  the  property  to  the  satisfaction 
of  the  indebtedness,  in  the  order  in  which  it  accrued — ^paying 
off  the  oldest  first.  And,  as  between  Bamsey  and  his  co-sure- 
ties, this  doctrine  has  greater  force;  for  he  and  they  are 
dealing  only  with  equities.    And  it  was  the  highest  equity, 
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that  he  should  devote  what  he  held  for  their  common  benefit) 
to  their  common  relief.  (Bvrge  on  Surei.  1^,8,131.  Ferrii 
T.  Boberts,  1  Vemotij  34    1  Sand.  S.  a  R.  416,  452,  4) 

Y.  It  does  not  matter  that  Bamsey  did  not  know  that  a 
definite  and  fixed  liability  existed  when  he  took  the  first  mort> 
gage  of  April  19ih,  1856.  It  is  enongh  that  it  did  exist,  and 
that  he  took  a  security,  which  operated  the  instant  it  was  de- 
livered, to  protect  against  that  liability.  By  thus  takii^  it,  he 
created  for  his  co-sureties  equitable  rights,  and  imposed  upon 
himself  equitable  obligations,  which  he  was  bound  to  main- 
tain ;  and  when  he  ceased  to  maintain  them,  indeed  pontivdy 
destroyed  them,  he  threw  away  any  right  of  contribution  fium 
his  co-sureties. 

YI.  A  TtiuipU  of  the  whole  case  is  this :  On  the  1st  Jaatia- 
ry,  1856,  the  deputy  sheriff,  Clute,  owed  the  sheriff,  Edmons- 
ton,  the  debt  for  fees,  on  which  he  subsequently  recovered 
judgment  against  the  deputy  and  his  sureties.  Their  liability 
had  accrued  or  was  fixed  at  that  data  On  the  l^h  Aprils 
1856,  Bamsey,  one  of  the  sureties,  took  from  the  deputy  a 
valid  and  ample  security  against  this  liability.  This  securitjr 
in  bis  hands  enured  in  equity  to  the  benefit  of  aU  the  sureties 
of  the  deputy.  But  this  security  Bamsey  actually  canceled 
and  discharged  for  the  purpose  of  securing  debts  due  him  sole- 
ly. The  property  which  fonned  this  security  he  afterwards,  by 
virtue  of  another  lien  upon  it  taken  by  him  for  his  sole  benefit, 
converted  into  money,  and  realized  much  more  than  enough  to 
have  fully  satisfied  the  liability  to  the  sheriff,  and  the  other 
outstanding  liability  provided  for  by  the  security,  whidi,  for 
his  own  purposes,  he  discharged.  And  the  question  returns, 
shall  he  who  has  so  disregarded  and  destroyed  the  equities  of 
his  co-sureties,  enforce  against  one  of  them  an  action  which 
has  no  basis  but  in  an  equity  ? 

By  the  Oourty  T.  B.  Stboko,  J.  The  defendant,  as  co-surety 
with  the  plaintiff  in  the  bond  to  the  sheriff,  had  an  equitable 
interest  in  the  chattel  mortgage  of  the  Idth  of  Apiilj  1856^  so 
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£ur  as  it  was  security  to  the  plaintiff  as  sach  surety ;  and  to 
the  extent  the  defendant  has  been  injured  by  the  relinquish- 
ment by  the  plaintiff  of  that  security  without  his  assent — 
knowing  as  the  plaintiff  did  at  the  time  that  the  defendant 
was  co-surety  with  him — aside  from  any  question  of  pleading^ 
it  is  a  defense  to  the  plaintiff's  claim  against  him  for  con- 
txibution. 

The  equitable  interest  of  the  defendant  in  the  mortgi^,  I 
thinky  only  entitled  him  to  have  the  proceeds  of  the  mortgaged 
property,  on  a  sale,  applied  ratably  to  all  the  debts  and  liabil- 
ities provided  for,  as  well  those  to  accrue  as  those  then  exist- 
ing. The  mortgage  expressed  that  future  liabilities  were  to 
be  incurred  by  the  plaintiff,  and  was  in  terms  to  be  security 
for  them ;  and  no  legal  reason  is  perceived  for  a  distinction  be- 
tween them  and  existing  liabilities,  as  to  the  disposition  of 
the  avails  of  the  property.     (TruscoU  v.  Kitiffy  2  Sdden,  147.) 

This  view,  as  to  the  legal  rule  for  the  application  of  the 
proceeds  of  the  property,  will  not  affect  the  result  of  this  case, 
as  I  am  satisfied  from  the  evidence  that  the  property  mort- 
gaged was  ample  to  pay  all  the  debts  and  liabilities  intended 
to  be  secured,  including  the  future  liabilities. 

I  think  the  answer  sufficient  to  allow  of  the  defense.  The 
mortgage  is  set  forth,  and  a  claim  to  the  benefit  of  it,  in  re- 
spect to  the  liability  on  the  bond,  asserted.  Proof  was  given 
of  the  mortgage  by  the  defendant,  when  the  plaintiff  showed 
he  had  canceled  it.  The  defendant  could  not  therefore  have 
what  he  claimed,  in  terms,  but  he  might  have  the  same  thing 
in  substance,  by  this  defense.  No  surprise  can  be  pretended ; 
there  is  no  substantial  difference  between  the  relief  sought  and 
that  obtained. 

I  think  the  judgment  should  be  affirmed. 

Judgment  affirmed. 

[Monox  Qmwhax,  Teiuv,  Pecember  5,  }869.  f.  B,  Strong^  W(itt$$  &nd 
fokauon^  Jnitices.] 
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The  plaintiff,  by  a  written  agreement  executed  on  the  9th  of  October,  1849, 
agreed  to  do  the  mason  work,  and  Aimish  the  materials  for  erecting  a  build- 
ing  for  the  defendant,  which  was  to  be  completed,  except  a  portion  of  the 
plastering,  on  or  before  the  20th  of  November  then  next ;  which  time  was 
subsequently  extended  ten  days.  The  building  was  to  be  three  stories  in 
height ;  the  defendant  reserving  the  right  to  put  on  a  fourth  stoix,  by  pay- 
ing a  specified  sum  per  thousand  for  the  brick  laid  in  the  walls.  JIdd  that 
the  defendant's  right  of  election,  in  regard  to  the  foorth  story,  could  only  be 
exercised  while  a  reasonable  time  remained  for  adding  another  stoiy  and 
finishing  the  work,  with  the  addition,  by  the  time  specified  in  the  contract, 
or  as  extended ;  and  that  unless  the  defendant  exercised  his  right  of  elec- 
tion within  that  time,  he  lost  it. 

MM  eUio,  that  if,  within  that  time,  the  defendant  elected  to  have  a  fourth 
story,  the  plaintiff  was  bound  to  construct  it,  and  perform  all  the  work 
(except  the  plastering)  by  the  80th  of  November.  That  the  time  for  com- 
pleting the  job  was  fixed  in  reference  to  all  the  work,  including  the  fourth 
story,  if  that  should  be  doteimined  on. 

APPEAL  from  a  judgment  entered  npon  the  report  of  a 
referee.  The  action  was  brought  upon  a  written  contract 
entered  into  between  the  par/ies  on  the  9th  of  October^  1849, 
in  these  words : 

<<An  agreement  between  Frederick  C.  liauer  of  the  fnt 
part,  and  Jonah  Brown  of  the  second  part,  viz :  The  party  of 
the  first  part  agrees  to  do  the  mason  work,  and  famish  the 
material  requisite  for  the  completing  of  a  building  aocordiog 
to  the  plans  and  drawings  got  up  by  H.  Searl,  and  agreeaUe 
to  the  annexed  specifications.  The  building  to  be  located  in 
the  city  of  Bochester,  south  side  Main  street,  and  the  east  end 
of  the  building  is  to  be  put  on  the  east  line  of  lot  No.  2,  (two,) 
one  half  of  the  wall  to  be  on  lot  No.  3,  (three,)  all  of  which 
is  to  be  done,  finished  and  completed  on  or  before  the  20th 
day  of  November  next  And  in  consideration  of  which,  the 
party  of  the  second  part  agrees  to  pay  to  the  party  of  the  first 
part  the  sum  of  fifteen  hundred  twenty-six  dollars  and  sixty- 
three  cents.  And  it  is  further  understood  that  the  party  of 
the  second  part  reserves  the  right  to  put  on  a  fourth  stoiy, 
agreeing  with  the  plans  and  drawings  of  the  building,  or  u 
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shall  be  directed^  by  paying  six  dollars  and  fifty  cents  per 
thousand  for  brick  laid  in  the  walls.  The  sills  and  caps  to  be 
placed  without  further  expense  to  the  party  of  the  second 
part.  And  it  is  further  understood*  that  the  party  of  the 
second  has  the  right  to  abate  such  portions  of  the  plastering 
86  he  may  direct,  for  which  thirteen  cents  per  yard,  according 
to  the  rule  of  masonry,  shall  be  deducted  and  allowed  to  the 
party  of  the  second.  And  the  party  of  the  second  part  re- 
serves the  right  to  make  alterations,  by  paying  more  if  they 
cost  more,  and  by  paying  less  if  they  cost  less.  All  directions 
for  alterations  to  be  in  writing.     Bochester,  1849. 

The  party  of  the  second  part  is  not  in  any  way  to  be  ac- 
countable for  hindrance  by  the  joiners.  It  is  further  under- 
stood that  the  plastering  of  the  2d  and  3d  stories  of  the 
building  is  to  be  done  after  the  first  day  of  December  next,  as 
the  party  of  the  second  part  may  direct,  should  the  plastering 
not  be  abated." 

At  or  about  the  time  this  contract  was  executed,  the  time 
for  the  completion  thereof  was  extended  ten  days,  by  a  writing 
signed  by  the  defendant.  The  plaintiff,  in  his  complaint,  al- 
leged a  performance  of  the  stipulations  of  the  contiact,  on  his 
part,  and  claimed  the  sum  of  $1526.63  as  due  to  him  from 
the  defendant.  He  also  alleged  that  after  the  making  of  the 
contract,  the  defendant  required  and  directed  him  to  put  a 
fourth  story  upon  the  building ;  which  the  plaintiff  accord- 
ingly did ;  he  doing  the  mason  work  and  furnishing  the  mate- 
rials therefor;  by  reason  of  which  the  defendant  became 
indebted  to  him  in  the  further  sum  of  $339.80.  There  was 
also  a  common  count  for  work  and  labor,  materials  found,  &c. 
In  a  third  count  of  the  complaint,  the  plaintiff  alleged,  in 
general  terms,  a  performance  of  the  contract,  on  his  part,  a 
breach  by  the  defendant,  and  claimed  a  balance  due  to  the 
plaintiff  of  $450,  with  interest  from  February  6,  1851,  for 
which  sum  he  demanded  judgment.  The  defendant,  in  his 
answer,  admitted  the  making  of  the  contract  between  the  par- 
ties, but  denied  that  the  plaintiff  had  performed  the  same, 
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■within  the  time,  and  according  to  the  terms,  force  and  pro- 
visions thereof.  He  denied  that  he  was  indebted  to  the  pltdn- 
tiff  for  work  done  under  the  contract,  but  alleged  that  he  had 
paid  him,  on  account  of  such  work,  about  $1500 ;  and  that 
he  had  paid  him  various  other  sums,  and  had  other  items  of 
account  against  him,  which  he  claimed  to  have  allowed  to  him 
by  way  of  payment,  set  oflf  or  recoupment.  He  also  alleged 
and  insisted  that,  by  the  terms  of  the  contract,  the  plaintiff 
was  bound  to  finish  and  complete  the  building  erected  by  him 
on  or  before  the  20th  day  of  November,  1849 ;  whereas  the 
same  was  not  completed  until  six  months  thereafter ;  by  reason 
whereof  the  defendant  lost  the  rent  and  use  of  the  said  build- 
ing for  the  space  of  six  months,  and  thereby  and  otherwise  8U&- 
taiDed  damages  to  the  amount  of  $600  or  tbereabout-s,  which 
he  claimed  to  recoup  in  this  suit,  and  to  have  allowed  to  him 
thereon.  Also  that  the  said  building  so  erected  for  him  by 
the  plaintiff,  as  stated  in  the  complaint,  was  not  done  in  a 
proper,  skillful  and  workmanlike  manner ;  but  on  the  contrary, 
was  done  in  so  bad,  unskillful,  negligent  and  improper  man- 
ner that  he,  the  defendant,  had  sustained  large  damages 
thereby,  to  the  amount,  as  he  claimed,  of  $1000,  which  he 
claimed  to  recoup  in  this  suit,  and  would  insist  on  the  trial 
should  be  allowed  to  him.  He  also  claimed  damages  sustained 
by  him  in  consequence  of  the  negligence  of  the  plaintiflF  in 
leaving  the  cistern  uncovered,  and  in  not  constructing  it  in  a 
proper  manner. 

It  appeared  in  evidence  on  the  trial  before  the  referee,  that 
between  the  1st  and  20th  of  November,  1849,  the  defendant 
gave  the  plaintiff  notice  to  put  up  a  fourth  story ;  that  at  that 
time  the  second  and  part  of  the  third  stories  were  up ;  that 
but. for  the  fourth  story  the  plaintiff  would  have  completed 
the  building  by  the  30th  of  November ;  that  the  wall  of  the 
fourth  story  was  completed  by  or  before  the  middle  of  Decem- 
ber ;  that  the  plaintiff  was  delayed,  by  the  joiners  not  putting 
in  doors  and  windows,  a  month  and  a  half;  that  they  were 
Dot  put  in  until  January,  1850 ;  that  after  the  plastering  was 
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commenced,  the  defendant  directed  the  work  to  be  suspended 
until  spring ;  that  the  defendant  was  present  during  the  time 
the  work  was  progressing,  giving  directions ;  he  required  the 
fourth  story  to  be  plastered  before  any  of  the  others,  and  gave 
as  a  reason  therefor  that  he  could  not  rent  the  stores  until 
spring ;  that  the  building  was  completed  by  the  first  of  May, 
or  soon  thereafter. 

On  the  part  of  the  plaintiff  it  was  claimed,  on  the  trial,  that 
the  building  would  have  beeu  completed  so  far  as  it  was  to  be 
done  by  him  by  the  30th  November,  (the  time  to  which  the 
completion  was  extended  by  written  stipulation,)  if  the  de- 
fendant had  not  ordered  the  building  of  the  4th  story,  and  that 
such  order  absolved  the  plaintiff  from  his  obligation  to  complete 
the  work  by  the  SOth  November.  On  the  part  of  the  defend- 
ant, it  was  insisted,  that  the  engagement  on  the  part  of  the 
plaintiff  to  complete  the  work  by  30th  November  was  binding 
upon  him,  whether  the  fourth  story  was  ordered  or  not.  The 
referee  adopted  the  plaintiff's  construction  of  the  contract ; 
holding  that  the  building  which  was  to  be  completed  by  the 
20th  November,  (enlarged  to  30th,)  was  that  which  was  first 
described  in  the  contract,  and  for  which  the  defendant  was  to 
pay  $152463.  That  when  he  elected  to  add  the  other  story, 
it  became  a  different  budding,  with  no  express  limitation  as  to 
the  time  of  its  completion ;  which  of  course  left  it  to  the  legal 
rule  that  it  should  be  done  with  reasonable  diligence ;  and  that 
in  this  view  no  evidence  had  been  offered  to  show  that  the 
plaintiff  was  in  any  respect  in  default.  The  referee  therefore 
refused  to  allow  the  defendant  any  thing  for  the  loss  of  rent  on 
the  stores  in  consequence  of  their  not  being  completed  within 
the  time  fixed  by  the  contract.  He  reported  that  there  was 
due  to  the  plaintiff,  from  the  defendant,  the  sum  of  $263.04. 
And  from  the  judgment  entered  upon  his  report  the  defend- 
ant appealed. 

-K  Grijffinj  for  the  appellant. 
H.  0,  Ives,  for  the  respondent. 
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By  the  Court,  T.  B.  Strong,  J.  We  think  the  constnio- 
tion  given  by  the  referee  to  the  contract,  in  regard  to  the  time 
for  the  completion  of  the  work,  is  erroneous.  It  is  provided 
by  the  contract,  that  the  work  shall  be  done  by  the  20th  of 
November,  except  some  plastering,  which  was  to  be  done  aft^ 
the  1st  of  December.  The  time  was  afterwards  extended  by 
p4rol  to  the  30th  of  November.  The  building  was  to  be  of 
three  stories,  with  an  election  to  the  defendant  to  have  a 
fourth  story.  It  is  supposed  by  the  referee  that,  upon  the 
defendant  electing  to  have  a  fourth  story,  the  contract  became 
indefinite  as  to  the  period  for  finishing  the  job,  in  like  man- 
ner as  if  no  time  had  been  specified  in  it.  But  we  think  this 
right  of  election  could  only  be  exercised  while  a  reasonable 
time  remained  for  adding  a  fourth  story,  and  finishing  the 
work  with  the  addition  by  the  time  specified  in  the  contract, 
or  as  extended.  Unless  exercised  within  that  time,  the  de- 
fendant lost  it.  If  within  that  time  the  defendant  elected  to 
have  a  fourth  story,  the  plaintiff  was  bound  to  construct  it, 
and  perform  all  the  work,  except  the  plastering,  by  the  30th 
of  November.  The  time  for  completing  the  job  was  fixed  in 
reference  to  all  the  work,  including  the  fourth  story,  if  that 
should  be  determined  upon. 

Nevertheless,  if  the  defendant  assumed  to  elect  to  have  a 
fourth  story  so  late  that  there  was  not  a  reasonable  time  re? 
maining  to  add  that  story,  and  have  all  the  work  done  by  the 
period  named  in  the  contract,,  or  as  extended,  and  yet  the 
plaintiff  acquiesced  in  the  election,  the  circumstances  may 
have  been  such  as  to  warrant  the  finding,  that  the  parties 
mutually  waived  the  stipulation  in  the  contract  as  to  the  time 
when  the  work  should  be  done. 

There  is  no  finding  in  the  case,  nor  does  the  evidence  clearly 
show,  when  the  defendant  undertook  to  exercise  his  right  of 
election,  or  whether  or  not  within  a  reasonable  time  to  allow 
of  the  completion  of  the  whole  work,  except  the  plastering, 
by  the  30th  of  November ;  nor  is  there  any  finding  whether 
the  provision  in  the  contract  as  to  that  time  was  waived  by 
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the  parties.  The  conclusions  of  fact  of  the  referee  in  respect 
to  these  points  should  be  given. 

The  report  of  the  referee  is  not  in  accordance  with  the  rule 
of  the  court  as  to  stating  the  conclusions  of  law  and  fact  sep- 
arately, and  the  printed  case  is  defective  in  the  same  particu- 
lar. But  under  the  arrangement  made  by  counsel  at  the 
argument,  we  should  not  send  the  case  back  for  that  reason. 

The  error  in  the  construction  of  the  contract  is  a  material 
one,  and  we  think  calls  for  a  reversal  of  the  judgment,  and 
a  new  trial,  with  costs  to  abide  the  event. 

Judgment  accordingly. 

[MoKBOB  Gbitbbal  Tbbm,  December  5.  1859.    T,  B.  Strong,  Welles  and 
Johnson,  Justices. 


The  Bridgepobt  City  Bank  vs.  The  Empibe  Stone 
Dressing  Company. 

A  corporation  cannot  become  surety,  either  as  an  acconmiodation  indorser,  or 
in  any  other  form ;  unless  the  note  has  been  discounted  in  good  D&ith,  in 
conaequence  of  representations  made  by  its  proper  officers  that  it  was  the 
note  of  the  corporation ;  or  unless  the  note  has  passed  into  the  hands  of  a 
bona  fide  holder  without  notice,  who  has  paid  a  valuable  consideration 
for  it 

Where,  in  an  action  against  a  corporation,  as  indorser  of  a  promissory  note, 
there  was  conflicting  eTidence  upon  the  questions  whether  the  indorsement 
was  for  the  accommodation  of  a  third  party,  or  whether  the  note  was  dis- 
counted by  the  plaintiff  for  the  benefit  of  the  defendant;  and  if  it  was  an 
accommodation  indorsement,  whether  the  note  was  discounted  by  the  plain- 
tiff in  consequence  of  representations  made  by  the  proper  officers  of  the 
defendant  that  it  was  their  own  note,  received  by  them  in  the  ordinary 
coarse  of  business ;  ^eld,  that  those  questions  should  have  been  submitted 
to  the  jury ;  and  that  it  was  erroneous  for  tho  judge  himself  to  decide  that 
the  plaintiff  discounted  the  note  so  as  to  become  a  bona  fide  holder,  and  to 
direct  the  Jury  to  find  a  verdict  for  the  plaintiff. 
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MOTION,  upon  a  case  and  exceptions,  for  a  new  trial 
The  plaintiflF  is  a  banking  corporation,  created  by  the 
legislature  of  Connecticut,  and  is  located  at  Hartford  in  said 
state.     The  defendant  is  a  corporation,  organized  under  the 
general  manufacturing  law  of  the  state  of  New  York.    The 
defendant's  secretary  was  authorized,  by  by-law,  to  indorse  and 
accept  notes  and  bills  of  exchange  in  the  prosecution  of  its 
business.    On  the  11th  February,  1864,  at  the  city  of  New 
York,  William  J.  Flagg  made  his  promissory  note  in  writing, 
bearing  date  on  that  day,  for  $6292.38,  payable  eight  months 
after  date,  to  the  order  of  the  North  American  Stone  Dressing 
Company,  a  Connecticut  corporation,  of  which  Chas.  T.  Shdton 
was  treasurer.     Shelton  indorsed  the  note  in  the  name  of  the 
latter  company.    On  the  16th  May,  1854,  he  procured  it  to  he 
indorsed  in  the  name  of  the  defendant  by  the  defendant's  sec- 
retary, George  Sherman;  indorsed  it  again  in  his  own  name; 
and  on  the  19th  June,  1854,  transferred  it,  thus  indorsed,  to 
the  plaintiff ;  receiving,  as  the  consideration  of  such  transfer, 
a  protested  note  of  one  John  T.  Bruen,  which  had  previously 
been  charged  to  his  account,  amounting,  with  protest  fee,  to 
$2925.83.    The  balance,  $2978.43,  (a  discount  of  $390.12 
having  been  reserved,)  was  passed  to  his  credit,  upon  an 
agreement  that  the  same  should  not  be  required  of  him  till  the 
plaintiff  got  ready ^  a  contingency  which  does  not  appear  to 
have  ever  arisen.     The  note  was  protested  for  non-payment 
at  maturity,  and  was  subsequently  taken  up  by  Shelton,  and 
again  left  with  the  plaintiff  by  him  as  collateral  security  for 
the  payment  of  certain  other  notes,  as"would  appear  from  the 
written  agreement  between  him  and  the  plaintiff.    There  was 
evidence  tending  to  show  that  the  indorsement  by  Sherman 
of  the  note  in  the  defendant's  name,  was  not  made  "  in  the 
prosecution  of  the  defendant's  business^"  but  was  solely  for 
Shelton's  accommodation ;  and  that  the  defendant  never  re- 
ceived any  benefit  from,  or  consideration  for,  such  indorse- 
ment.   The  judge  charged,  that  the  plaintiff  discounted  the 
note  so  as  to  become  the  bona  fide  holder,  and  that  upon 
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the  whole  evidence  the  plaintiff  was  entitled  to  recover  the 
fidl  amount  claimed,  after  crediting  a  certain  $600  note  which 
had  been  paid  to  the  bank ;  and  directed  the  jury  to  find  a 
verdict  for  the  plaintiff,  which  they  accordingly  did,  for  the 
Bum  of  $7138.02. 

W.  M,  JEvartSy  for  the  defendant. 

jff.  <fc  G.  S.  Andrews^  for  the  plaintiff 

By  the  Courts  Clbbke,  J.  Whether  a  corporation  can  be- 
come surety,  either  as  accommodation  indorser,  or  in  any 
other  form,  we  supposed  was,  beyond  all  question,  firmly  es- 
tablished in  the  negative.  We  had  occasion  to  discuss  and 
decide  this  question^  little  more  than  a  year  ago,  at  the  gene- 
ral term  of  this  district.  The  decision  is  reported  in  the  26th 
Barbour,  568,  in  the  case  of  Morford  v.  The  Farmers'  Bank 
of  Saratoga.  It  is  expressly  stated  in  the  opinion  in  that 
case,  that  a  banking  or  other  corporation  is  not  authorized  to 
make  an  accommodation  indorsement ;  and  it  is  not  binding, 
unless  it  appears  that  the  note  has  been  discounted  in  good 
faith  by  the  party  suing  on  it,  in  consequence  of  a  representa- 
tion made  by  the  bank  that  it  was  its  own  note.  This,  in 
feet,  was  only  a  reiteration  of  the  opinion  of  the  court  of  ap- 
peals, in  The  Bank  of  Genesee  v.  The  Paichin  Bank,  (3  JTer- 
nan,  309.)  The  language  of  the  court  in  that  opinion  is : 
^^It  is  quite  dear  that  the  officers  of  a  banking  association, 
or  other  corporation,  have  no  power  to  engage  the  institution 
as  the  surety  for  another.  Such  a  transaction  is  without  the 
scope  of  the  business  of  the  company."  And  again :  ^'  But 
if  the  proper  officers  of  the  defendant  have  negotiated  it  to 
the  plaintiff,  representing  it  to  be  a  bill  belonging  to  their 
bank,  and  upon  the  faith  of  that  representation  the  plaintiff 
has  in  the  usual  course  of  its  business  discounted  it,  advanc- 
ing to  the  defendant  the  proceeds,  the  defendant  is  precluded, 
upon  the  principle  just  referred  to,  (the  principle  of  estop- 
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pel,)  from  setting  up  that  it  was  indorsed  without  authority." 
The  principle  indeed  is  also  recognized  in  that  opinion,  that 
a  n^otiable  security  of  a  corporation,  which,  upon  its  face, 
appears  to  have  been  duly  issued  by  the  corporation,  is  valid 
in  the  hands  of  a  bona  fide  holder  without  notice,  although 
in  fact  it  was  issued  for  a  purpose,  and  at  a  place,  not  author- 
ized by  its  charter. 

The  decision  of  the  court  of  appeals,  in  The  Farmers  and 
Mechanics'  Bank  v.  The  Butchers  and  Drovers^  Bank^  (16 
N.  F.  Bep.  125,)  is  not  in  conflict  with  these  principles;  but, 
on  the  contrary,  is  in  complete  accordance  with  them.  The  real 
question  in  that  case  was,  whether  the  principal  is  estopped  by 
the  representation  of  the  agent  from  disputing  facts  which  show 
that  the  act  was  authorized.  In  that  case,  the  defendant's 
teller  had  certified  that  the  drawer  of  a  check  had  funds  in 
their  bank  to  pay  the  check.  While  it  was  admitted  that  a 
principal  is  not  bound  by  an  unauthorized  act  of  the  agent, 
it  was  held  that,  although  the  teller  had  no  authority  to  cer- 
tify without  funds,  there  was  a  plain  distinction  between  the 
terms  of  a  power  and  facts  entirely  extraneous,  upon  which 
the  right  to  exercise  the  authority  conferred,  may  depend. 
''  One  who  deals  with  an  agent  has  no  right  to  confide  in  the 
representation  of  the  agent  as  to  the  extent  of  his  powers. 
If,  therefore,  a  person  knowing  that  the  bank  has  no  funds  of 
the  drawer,  should  take  a  certified  check  upon  the  representa- 
tion of  the  cashier,  or  other  oflScer  by  whom  the  certificate 
was  made,  that  he  was  authorized  to  certify  without  funds, 
the  bank  would  not  be  liable."  But  in  regard  to  the  extrin- 
sic fact,  whether  the  bank  had  funds  or  not,  it  was  held  that 
the  bank  was  estopped  from  denying  the  representations  of  its 
agent.  The  teller,  by  certifying  the  cheeky  virtually  declared 
the  extrinsic  fact  that  the  drawer  had  funds  in  the  bank ;  and 
it  was  held,  that  the  bank  was  estopped  from  disputing  this 
declaration.  It  is  expressly  held  in  that  case,  however,  that 
if  the  holders  of  the  check  knew  that  the  representations  of 
the  teller  were  false,  they  would  not  be  deemed  innocent  hold- 
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era ;  much  less  does  it  contradict  the  principle  that  a  corpo- 
ration cannot  become  surety^  either  as  an  accommodation 
indorser^  or  in  any  other  form,  unless  the  note  has  been  dis- 
counted in  good  faith,  in  consequence  of  representations  made 
by  its  proper  ofiBicers  that  it  was  their  own  note,  (the  note  of 
the  corporation,)  or  unless  it  has  passed  into  the  hands  of  a 
bona  Jide  holder  without  notice,  who  has  paid  valuable  con- 
sideration for  it. 

In  the  case  under  consideration,  the  main  questions,  besides 
that  relating  to  the  notice  of  protest,  arising  from  the  princi- 
ples to  which  I  have  referred,  were  whether  the  indorsement 
on  the  note  in  suit  was  for  the  accommodation  of  a  third 
party,  or  whether  it  -was  discounted  by  the  plaintiff  for  the 
benefit  of  the  defendant ;  and  secondly,  if  really  an  accom- 
modation indorsement,  was  it  discounted  by  the  plaintiff,  in 
consequence  of  representations  made  by  the  proper  oflScers 
of  the  defendant,  that  it  was  their  own  note,  received  by  them 
in  the  ordinary  course  of  business.  There  was  conflicting 
evidence  on  these  points ;  but  the  judge  left  nothing  for  the 
jury  to  decide,  he  himself  deciding  that  the  plaintiff  dis- 
counted the  note  so  as  to  become  the  bona  fide  holder,  and 
directing  the  jury  to  find  a  verdict  for  the  plaintiff.  This, 
without  any  consideration  of  the  other  points  presented  on 
the  argument,  is  sufScient  to  induce  us  to  set  aside  the  ver- 
dict, and  to  order  a  new  trial ;  costs  to  abide  the  event 

[New  Tobk  Gbnbbal  Term,  NoTember  7,  1869.    EooseveU,  Gierke  and 
Sutherland,  JuBtices.] 
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The  plaintiff  brought  his  action  to  recover  damages  against  the  defendant,  for 
entering  the  plaintiff's  premises  and  taking  possession  of  certain  personal 
property ;  and  he  obtained  an  injunction,  to  restrain  the  defendant  from 
meddUng  with  the  property.  He  then  sold  the  goods  himself,  and  received 
the  avails.  The  defendant  claimed  the  property  as  mortgagee,  by  virtue  of 
a  mortgage  executed  by  one  S.,  and  alleged  in  his  answer,  that  bein^  pre- 
vented by  the  iivj unction,  from  removing  and  disposing  of  the  property,  be 
lost  his  debt  against  S.  On  the  trial  the  defendant  proved  that  a  portion  of 
the  goods  belonged  to  him,  and  he  recovered  a  Judgment  against  the  plain- 
tiff, for  the  conversion  thereof,  for  a  sum  over  ^.  Held  that  from  the 
form  of  the  action,  and  the  mode  of  procedure  which  the  plaintiff  had 
adopted,  the  defendant  must  be  considered  the  successful  party,  and  was 
therefore  entitled  to  costs. 

APPEAL  from  a  judgment  entered  upon  the  report  of  a  ref- 
eree.    The  action  was  brought  to  prevent  the  defendant, 
Marshall,  from   interfering  with  certain  articles  of  personal 
property,  and  to  recover  damages  for  having  so  interfei^  there- 
with, and  for  entering,  by  force,  and  closing  up  the  plaintiflf 's 
premises,  and  destroying  his  trade  and  business,  the  plaintiff 
claiming  damages  therefor.     The  court  did  interfere  by  pre- 
liminary injunction,  and  forbade  the  defendant  to  interfere 
with  the  property.     The  defendant  Marshall,  by  his  answer, 
claimed  the  property  in  virtue  of  a  mortgage  executed  to  him 
by  the  defendant  Steckel,  and  claimed  the  right  to  enter  said 
premises,  and  take  j^ossession  thereof.     The  referee  found  the 
property  in  question,  claimed  by  the  defendant  Marshall,  un- 
der the  mortgage,  to  be  the  property  of  the  plaintiff,  and  that 
the  mortgage  was  void,  that  the  entry  was  unlawful,  and  that 
the  trespasses  complained  of  had  been  committed.     The  referee 
also  found,  that  some  weeks  or  months  after  this  suit  was  com- 
menced, the  plaintiff  sold  the  property  in  question  at  auction, 
and  that  among  the  same  were  some  articles  which  had  form- 
erly belonged  to  the  defendant  Steckel,  and  which  had  passed 
to  the  defendant  Marshall,  under  the  mortgage  above  referred 
to.     The  referee  found  the  value  of  this  property,  and  report- 
ed in  favor  of  the  defendant  Marshall,  for  such  value,  $131.28, 
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with  costs  of  this  action.    The  plaintiff  excepted  to  the  report, 
and  appealed  from  the  judgment  entered  thereon. 

By  the  Court  J  Clebke,  J.  This  action  was  commenced  to 
recover  damages  against  the  defendant  for  forcibly  entering 
the  premises  of  the  plaintiff  and  taking  possession  of  the  plain- 
tiff's personal  property,  situated  there,  consisting,  principally, 
of  furniture.  On  the  commencement  of  the  action  the  plain- 
tiff obtained  an  injunction  to  restrain  the  defendant  from 
taking  possession  of,  selling,  removing,  or  in  any  manner  in- 
terfering with  this  personal  property.  The  defendant,  in  his 
answer,  claims  this  property  by  virtue  of  a  mortgage,  exe- 
cuted to  him  on  the  13th  November,  1855,  by  one  Steckel, 
who  was  then  in  possession  of  the  premises,  and  of  the  personal 
property  in  question.  He  also  sets  up  that  pursuant  to  the 
authority  contained  in  the  mortgage,  he  had  a  right  to  take 
possession  of  the  personal  property;  but  that  after  he  had 
taken  possession  of  it,  and  when  he  was  about  to  remove  and 
dispose  of  it,  he  was  prevented  from  doing  so  by  reason  of  the 
injunction,  and  consequently  lost  the  debt  and  suffered  dam- 
age to  the  amount  of  his  claim  against  Steckel.  He  also  denies 
every  material  allegation  in  the  complaint.  It  appears  from 
the  testimony  before  the  referee,  to  whom  the  issues  were  re- 
ferred, that  at  the  conmiencement  of  the  action  most  of  the 
furniture  mentioned  in  the  complaint  belonged  to  the  plaintiff; 
that  he  was  the  assignee  of  an  unexpired  term  of  a  leasehold 
interest  in  the  premises,  which  were  used  as  a  hotel ;  that 
Steckel  was  in  possession  by  permission  of  one  Doolittle,  whom 
the  plaintiff  allowed  to  occupy  it ;  that  Steckel  kept  it,  con-^ 
sequently,  as  landlord,  from  the  1st  of  May,  1855,  until  the 
month  of  May,  1856 ;  and  that  having  purchased  furniture  for 
the  use  of  the  hotel  from  the  defendant  Marshall,  he  gave  the 
latter  the  mortgage  above  mentioned,  on  all  the  fmniture  there, 
including  the  articles  which  he  had  purchased  from  Marshall. 
The  mortgage  having  become  forfeited,  Marshall  went  to  the 
hotel,  took  possession  of  all  the  furniture,  and  forcibly  nailed 
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up  the  doors  of  the  rooms  in  which  it  was  contained,  and 
caused  it  to  be  advertised  for  sale.  The  plaintiff,  however,  as 
soon  as  he  obtained  the  injunction,  took  possession  of  the  fur- 
niture, and  sold  it  all  at  auction.  The  referee  of  course  al- 
lowed nothing  to  the  plaintiff  for  his  Aimiture,  as  he  had 
already  recovered  possession  of  it,  but  allowed  him  ^25  for  the 
intrusion  of  Marshall  into  the  hotel ;  and  he  gave  to  the  latter 
a  judgment  for  $138.87  with  interest,  against  the  plaintiff,  as 
damages,  on  account  of  the  conversion  by  the  plaintiff  of  Mar- 
shall's  share  of  the  furniture. 

If  the  defendant  had  set  up  in  his  answer  a  claim  for  this 
portion  of  the  furniture,  there  could  be  no  doubt  that  the 
referee  would  have  been  justified  in  allowing  him  this  amount, 
or  whatever  it  was  worth.  But,  was  this  necessary?  The 
plaintiff  claimed  the  whole,  and  the  defendant  claimed  the 
whole ;  and  in  claiming  the  whole  he  of  course  claimed  the 
part,  to  which  the  referee  found  he  was  entitled.  No  separate 
claim  or  counter-claim  for  a  part  seems  to  me,  therefore,  neces- 
sary. Both  parties  claimed  too  much ;  the  plaintiff  failed  to 
recover  what'  he  demanded,  and  having  obtained  possession  of 
the  whole  and  sold  it,  he  was  clearly  accountable  to  the  de- 
fendant for  the  value  of  that  portion  of  it  which  belonged  to 
the  latter.  If  the  plaintiff  claimed  only  as  much  as  it  was 
proved  he  was  entitled  to,  and  the  defendant  at  the  trial  en- 
deavored to  prove  that  the  plaintiff,  during  the  same  transac- 
tion, took  possession  and.  disposed  of  other  property  not 
included  in  the  complaint,  belonging  to  the  defendant,  it  wonld 
not  be  proper  to  allow  such  a  defense  without  a  formal  coun- 
ter-claim set  up  in  the  answer.  But,  in  claiming  the  whole, 
he  does  in  effect  set  up  a  counter-claim  to  the  part  which  he 
proved  belonged  to  him.  It  is  a  claim,  counter  or  contrary  to 
the  claim  of  the  plaintiff,  who  demanded  the  whole,  but  was 
only  entitled  to  a  part;  the  other  part  belonging  to  the 
defendant. 

As  to  the  mere  claim  for  damages  arising  from  the  injnoo- 
tion,  it  would  not  have  been  proper  for  the  referee  to  have 
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passed  upon  it.  Nor  does  he  appear  to  have  done  so.  He 
considered  that  the  defendant  had  established  his  right  to  a 
portion  of  the  property  in  question,  and  gave  him  a  judgment 
accordingly.  It  seems  severe,  that  the  plaintiff,  who  had  a 
good  cause  of  action  for  an  amount  exceeding  the  sum  that 
the  defendant  proved  himself  entitled  to,  should  he  compelled 
to  pay  the  whole  costs  of  the  action  to  the  defendant.  If  the 
defendant  had  kept  possession  of  the  whole  and  sold  it,  the 
plaintiff's  share  of  the  proceeds  over  and  above  what  the  dcr 
fendant  was  entitled  to,  would  have  been  sufficient  to  carry 
costs.  But  irom  the  form  of  the  action,  and  the  mode  of  pro- 
cedure which  the  plaintiff  has  adopted,  costs  must,  I  think,  be 
awarded  to  the  defendant  as  the  successful  party.  This  is  an 
ordinary  common  law  action  for  damages ;  to  be  sure,  an  in- 
junction is  prayed  for ;  but  this,  even  if  entirely  proper  to 
grant  it,  under  the  circumstances  disclosed  in  the  complaint, 
does  not  make  it  an  equity  suit.  I  regard  the  whole  procedure 
of  the  plaintiff  as  anomalous  and  unfortunate.  It  was  totally 
unnecessary  for  him  to  commence  the  action  in  the  form  which 
he  selected.  If  he  commenced  an  action  for  the  claim  and 
delivery  of  the  goods  under  chapter  two  of  the  code,  and  the 
sheriff  delivered  them  to  him  under  the  ordinary  process  for 
the  recovery  of  specific  personal  property,  and  if  he  established 
his  claim  at  the  trial,  still  he  would  be  entitled  to  the  costs  of 
the  action,  although  he  had  ^obtained  possession  of  the  prop- 
erty. And  this  would  have  been  quite  as  effectual  a  remedy, 
to  say  the  least,  as  an  injunction.  Not  having  done  this,  but 
having  prosecuted  an  action  for  damages,  in  which  his  adver- 
sary is,  in  effect,  the  successful  party,  costs  follow  for  the  de- 
fendant as  a  matter  of  course. 

The  judgment  should  be  affirmed^  but  without  costs  of  the 
appeal. 

[Nbw  York  Gekbral  Term,  Novenj^er  7,  1859.    Roosevelt^  Gierke  and 
Buiherlandf  Justices.] 
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Where  a  party  raee  for  work  and  labor  done  and  performed,  if  there  is  a  wp^ 
.  cial  coutract  between  him  and  the  defendant,  not  completed  or  executed  as 
to  its  terms,  the  plaintiff  should  state  it,  or  refer  to  it,  in  his  complaint  If 
he  fails  to  do  so,  the  defendant  may  set  it  up  and  urge  it  in  his  defense. 

If,  in  an  action  for  work  and  labor,  genemUy,  it  appears  that  there  was  a  spe- 
cial contract,  which  has  not  been  completed  or  executed,  the  plaintiff  cm- 
not  recover  for  the  work  comprised  within  the  special  agreement. 

In  such  a  case,  the  plaintiff  should  set  out  the  special  agreement,  and  allege  a 
partial  performance. 


M 


OTION  to  set  aside  a  verdict^  on  a  case  and  exceptions^ 
ordered  to  be  heard  at  a  general  temt 


Wm.  B..  Stafford^  for  the  plaintiff. 
A.  R.  Dyetty  for  the  defendant. 

By  the  Courts  Clebke,  J.  This  action  was  brought  to  re* 
cover  for  work  and  labor  performed  by  the  plaintiff  for  the 
defendant,  in  painting  ward  school  house  No.  34^  in  the  city 
of  New  York.  The  defendant  had  made  a  contract  with  the 
school  officers  of  the  13  th  ward^  to  furnish  and  provide  all  the 
carpenter's  work  and  materials  for  the  erection  and  completion 
of  four  wings,  and  other  alterations  inside  of  the  main  build- 
ing of  said  school,  including  painting  and  other  work ;  and 
it  was  in  consequence  of  this  contract  that  the  defendant 
employed  the  plaintiff  as  a  sub-contractor  for  a  portion  of 
the  work. 

The  defense  set  up  was,  that  the  work  was  done  under  a 
special  contract,  and  that  the  work  had  never  been  accepted 
by  the  superintendent  of  school  buildings,  or  by  the  school 
officers  of  the  ward.  There  was  a  claim  for  extra  work,  for 
which  the  jury  rendered  a  verdict ;  but  for  the  work,  referred 
to  in  the  contract  between  the  plaintiff  and  defendant,  noth- 
ing was  allowed ;  the  judge  deciding  that  the  only  question 
of  fact  he  should  submit  to  the  jury  was,  as  to  the  extra 
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work     The  general  rule  is,  that  evidencje  of  services,  per- 
formed under  a  special  agreement,  will  not  sustain  a  general 
count  for  work,  labor  and  services ;  but  where  the  terms  of  a 
special  agreement  are  consummated — ^in  other  words,  where  it 
is  what  the  law  calls  executed — an  obligation  arises,  for  which 
what  was  formerly  knowu  as  a  general  indebttcUtta  assumpsit 
will  lie :  that  is,  where  the  contract  is  executed,  it  would  not 
have  been  necessary  to  declare  specially  on  the  contract,  but 
the  plaintiff  may  declare,  generally,  for  whatever  was  alleged 
to  be  due  for  the  work,  labor  and  services,  without  any  ref- 
erence to  the  contract.    Whether  this  rule  applies  now — 
whether,  even  if  the  terms  of  the  contract  are  completed,  the 
plaintiff  can  allege  a  general  demand  without  any  reference  to 
the  contract — is  very  questionable.    The  code,  which  is,  gen- 
erally, deemed  to  have  relaxed  the  rules  of  pleading,  requires, 
in  many  instances,  a  strictness  unknown  to  pleading  in  its 
degenerate  days,  its  precision  neutralized  by  the  "general  is- 
sue," and  the  othei  laxities  existing  at  the  time  of  the  intro- 
duction of  the  code.    For  example,  the  code  (§  142)  requires 
that  the  complaint  shall  contain  a  plain  and  concise  state- 
ment of  the  facts,  constituting  a  cause  of  action.     Now, 
where  there  is  an  agreement  to  perform  certain  work,  whether 
the  terms  of  that  agreement  have  been  completed  or  not,  it 
would  seem  that  the  agreement  is  one  of  the  essential  facts 
constituting  the  cause  of  action,  and  should,  it  may  with  great 
plausibility  be  urged,  be  contained,  in  all.  cases,  in  the  com- 
plaint.    But  it  is  probably  unnecessary  to  discuss  this  ques- 
tion at  present.     We  shall  consider  this  case,  as  if  the  code 
had  not  introduced  a  rule  stricter  than  that  which  pi^vailed 
under  the  old  system. 

If,  then,  there  was  a  special  contract  between  the  plaintiff 
and  defendant,  and  if  it  was  not  completed  or  executed  as  to 
its  terms,  the  plaintiff,  according  to  the  rule  under  that  sys- 
tem, ought  to  have  stated  it  or  referred  to  it  in  his  complaint ; 
and  not  having  done  so,  the  defendant  had  a  right  to  set  it 
up^  and  to  urge  it  iu  bis  defense.    It  is  not  denied^  that  a 
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special  contract  had  been  duly  executed  between  the  plaintiff 
and  defendant,  and  that  it  provided,  when  the  graining  was 
done,  the  plaintiff  should  receiTC  $165,  (one  half,)  and  when 
the  whole  was  completed  and  accepted  by  the  superintendent 
of  school  huUdinga  and  the  school  officers  of  the  IWi  toard^ 
the  plaintiff  should  receive  the  remaining  $165. 

It  was  very  important  to  the  defendant  that  the  agreement 
should  contain  this  provision  or  condition,  because  his  agree- 
ment with  the  school  officers  contained  one  precisely  identical; 
so  that,  until  the  superintendent  of  school  buildings  and  the 
school  officers  accepted  the  work,  the  defendant  would  not  be 
in  funds  to  pay  his  sub-contractors..  The  evidence  clearly 
shows  that  the  work  performed  by  the  plaintiff  for  the  de- 
fendant never  was  accepted  by  those  authorities,  and  tha£ 
consequently  the  terms  of  the  agreement  were  not  completed 
or  executed.  The  plaintiff,  then,  was  properly  nonsuited  as 
to  the  work  comprised  within  the  contract ;  the  judge  having 
refused  to  submit  any  question  in  relation  to  that  work  to  the 
jury,  on  the  ground  that  the  complaint  did.  not  refer  to  it 

If  indeed  the  complaint  alleged  the  contract,  there  might 
have  been  a  question  of  fact  for  the  jury ;  and  that  question 
would  be,  did  the  superintendent  of  school  buildings  and  the 
school  officers  accept  the  work  ? 

But,  under  the  pleadings  in  the  action,  the  judge  was  right 
in  not  submitting  that  question  to  them,  and  in  effect  dis- 
missing the  complaint,  as  to  the  work  under  the  contract. 

The  judgment  should  be  affimed;  with  costs. 

[Nbw  York  General  Teem,  November  7,  1859.  Rooseveli^  Clerke  and 
Suiherlandj  Justices.] 
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The  fltatates  of  New  York,  passed  in  1847  and  1849,  ^yXng  an  action  for  dam- 
ages, to  the  families  of  persons  killed  by  the  wrongful  act,  neglect  or  default 
of  others,  were  intended  to  regulate  the  conduct  of  corporations,  their 
agents,  engineers,  &c.,  and  of  other  persons,  whilst  operating  or  being  in 
this  state,  only.  If  a  citizen  of  this  state  leaves  it,  and  goes  into  another 
state,  he  is  left  to  the  protection  of  the  law  of  the  latter  state. 
An  action  will  npt  lie,  in  the  courts  of  this  state,  under  those  statutes,  for  a 
,  wrongfVil  act  or  omission,  occurring  out  of  this  state  and  ^hin  the  bounds 
of  another  state,  by  which  a  death  is  caused.    Clebke,  J.,  dissented. 

APPEAL  from  an  order  made  at  a  special  term,  overruKng 
a  demurrer  to  the  complaint.  The  action  was  brought 
under  the  acts  of  1847  and  1849,  to  recover  damages  result- 
ing from  the  death  of  John  C.  Beach,  caused  by  an  (explosion 
or  escape  of  steam  on  board  the  defendant's  steamboat,  the 
Empire  State,  while  on  her  passage  from  Pall  Eiver  to  the 
city  of- New  York,  the  said  John  C.  Beach  being  a  passenger 
on  board  of  said  boat.  The  complaint  alleges  that  the  said 
John  C.  Beach  was  at  the  time  a  resident  of  the  city  of  New 
York ;  that  the  defendant  is  a  corporation  of  Massachusetts ; 
that  the  deceased  paid  his  fare  and  took  passage  at  Fall  Biver 
for  New  York ;  and  that  the  explosion  or  escape  of  steam 
which  caused  the  death,  took  place  through  the  wrongful  act, 
neglect  and  default  of  the  defendant  and  its  agents  and  serv- 
ants. The  defendant  demurred  to  the  complaint,  substantially 
upon  the  ground  that  it  is  not  alleged  in  the  complaint,  nor 
does  it  appear  therefrom,  that  the  act  or  acts  complained  of 
occurred  within  the  state  of  New  York. 

The  judge  at  special  term,  in  deciding  the  demurrer,  as- 
sumed that  the  death  and  disaster  occasioning  it,  did  not  take 
place  within  the  state  of  New  York ;  he  nevertheless  held 
that  the  action  was  well  brought,  and  overruled  the  demur- 
rer.   {See  27  Barb.  248  ;  16  How.  Ft.  B.  1.)         ' 
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T.  H,  Rodman,  for  the  respondent. 

Sutherland,  J.  I  think  it  is  to  be  assumed,  in  deciding 
whether  the  demurrer  is  well  taken,  as  was  done  by  the  judge 
at  special  term,  that  the  explosion  and  death  did  not  occur 
within  the  state  of  New  York.  If  the  place  is  material,  and 
the  pleadings-  is  ambiguous  as  to  the  place,  the  presumption 
should  be  against  the  party  whose  pleading  it  is.  (Gruger  v. 
Hudson  River  R.  R.  Co,,  2  Kern.  201.) 

It  necessarily  results  from  the  independent  sovereignty  of 
different  states  or  nations,  that  the  laws  of  one  state  or  nation 
can  have  no  force  or  effect  without  its  own  territorial  limits, 
and  within  the  territory  of  another  state  or  nation,  without 
the  consent  of  the  latter.  Sovereignty  is  exclusive  and  abso- 
lute, except  so  far  as  it  may  be  qualified  by  treaty  or  consent 
If  the  legislature  of  two  states  or  nations  could  pass  laws  for 
each  other,  to  be  enforced,  proprio  vigore,  within  the  territo- 
rial limits  of  each  other,  both  nations  would  instantly  oease 
to  be  sovereign.  The  passage  of  laws  is  the  highest  aot  of 
sovereignty.  Each  independent  nation  or  country  has  the 
same  right  to  pass  laws.  It  necessarily  follow^  that  the  laws 
of  a  state  or  country  "  can  have  no  intrinsic  force,  proprio  vi- 
gore, except  within  the  territorial  limits  and  jurisdiction  of 
that  country."  (Story's  Confi.  Laws,  §§  7,  8.)  In  the  Uni- 
ted States,  the  sovereignty  of  the  several  states  is  modified  by 
the  constitution  of  the  United  States  adopted  by  them ;  but 
irrespective  of  the  constitution  of  the  United  States,  the  sev- 
eral states  are  independent  sovereignties  with  respect  to  each 
other  and  other  countries,  and  the  foregoing  principle  of  tlie 
territorial  limitation  of  legislative  power  or  jurisdiction  applies 
to  them. 

The  well  known  distinction  between  the  lex  loci  coniraduSf 
and  the  lex  fori,  and  between  transitory  and  local  action^ 
taken  and  recognized  in  construing  and  enforcing  laws,  as- 
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snmes  and  is  founded  on  this  state  or  national  territorial  legis- 
lative limitation.  (4  Cowen^  510,  note.)  Personal  injuries 
or  torts  are  transitory,  et  sequerUur  forum  rei.  {Ba/ael  v. 
JDevelsty  2  W,  Black.  R.  1058.  Mostyn  v.  Fahrigas,  Coiop. 
B.  161,  176.) 

A  party  who  has  suffered  a  personal  injury  or  tort  in  an- 
other country  or  state  and  comes  here,  brings  with  him  his 
cause  of  action  for  the  injury  or  tort,  and  if  he  finds  the  party 
who  committed  the  injury  or  tort  in  such  other  country  or 
state  here,  can  sue  him  here  ;  but  it  is  presumed  that  in  ordi- 
nary cases  he  can  do  so  only  upon  the  ground  that  he  brought 
his  cause  of  fiction  with  him  ;  that  is,  that  the  act  or  acts  of 
the  defendant,  by  which  the  injury  or  wrong  was  effected, 
were  unlawful  when  and  where  committed  ;  in  other  words, 
that  the  injury  or  tort  complained  of  here,  was  an  injury  or 
tort  by  the  law  of  the  country  or  state  when  and  where  com- 
mitted. 

In  such  cases,  the  courts  of  one  country  or  state  ^ve  a  rem- 
edy, upon  the  principle  of  comity,  for  personal  injuries  and 
wrongs  suffered  in  another;  but  they  must  be  injuries  or 
wrongs  by  the  law  of  the  state  or  country  in  which  they  were 
suffered. 

The  common  law  gives  a  remedy  for  personal  injuries  or 
torts,  whether  direct  or  consequential.  In  actions  brought 
here  for  injuries  or  torts  committed  in  another  country  or 
state,  where  the  common  law  is  presumed  to  prevail,  the  court 
here  gives  the  common  law  remedied  for  such  injuries  and 
torts,  upon  the  presumption  that  the  common  law  does  pre- 
vail in  such  other  country  or  state,  and,  therefore,  that  the 
plaintiff  had  a  right  of  action  or  remedy  there,  for  the  injury 
or  tort  committed  there. 

To  apply  this  principle  to  this  case,  if  the  explosion  took 
place  in  the  state  of  Massachusetts,  and  John  C.  Beach,  the 
decreased,  had  survived  the  injuries,  and  had  brought  his  ac- 
tion here,, against  any  of  the  defendant's  agents  or  servants, 
through  whose  default  or  neglect  the  explosion  occurred,  whom 
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he  could  find  here,  he  could  have  recovered  here,  upon  the 
presumption  that  the  common  law  does  prevail  in  Massachu- 
setts, and  because,  the  common  law  prevailing  in  Massachu- 
setts, he  could  have  recovered  there,  had  the  action  been  brought 
there.  But  John  C.  Beach  did  not  survive  the  injuries; 
and  this  action  is  brought  by  his  personal  representative,  un- 
der special  acts  of  the  legislature  of  this  state,  giving  a  right 
of  action  or  remedy  unknown  to  the  common  law,  not  for  the 
injuries  suffered  by  John  C.  Beach,  but  for  the  damages  and 
pecuniary  injuries  resulting  from  his  death,  suffered  by  his 
widow  and  next  of  kin ;  damages  and  injuries  not  the  sabject 
of  judicial  cognizance  or  of  l^al  redress  by  the  common  law, 
and  for  which,  therefore,  it  is  to  be  presumed,  no  action  could 
be  brought  in  Massachusetts. 

It  is  quite  immaterial  whether  those  sections  of  the  acta 
giving  this  right  of  action,  are  penal  or  remedial.  The  remedy, 
in  fact,  is  an  extraordinary  one,  unknown  to  the  common  law, 
created  by  the  acts,  for  damages  or  injuries  also  created  by  the 
acts ;  for,  in  a  legal  or  judicial  sense,  damages  or  injuries  for 
which  there  is  no  legal  redress  or  remedy,  are  not  damages  or 
injuries.  These  acts  which  create  the  remedy  for  the  benefit  of 
the  widow  and  next  of  kin,  also  create  the  wrong  as  to  them. 

Assuming  that  the  wrongful  act,  neglect  or  default,  explo- 
sion and  death,  took  place  in  Massachusetts,  in  the  absence 
of  any  law  of  that  state  giving  a  remedy  to  the  widow  and 
next  of  kin,  or  for  their  benefit,  in  a  legal  sense  they  cannot 
be  said  to  have  suffered  any  wrong  or  injury  from  the  act, 
neglect  or  default,  &a,  unless  the  aots  of  this  state,  under 
which  this  action  is  brought,  extended  into  and  were  in  force 
in  Massachusetts ;  for  an  act  or  acts  complained  of  as  tortious 
or  wrongful,  must  be  tortious  and  wrongful  when  and  where 
committed.  At  all  events,  neither  the  return  of  the  agents  or 
servants  of  the  defendant,  through  whose  neglect  or  carless- 
ness  the  explosion  took  place,  into  this  state,  nor  the  volun- 
tary appearance  of  the  defendant  in  this  action,  would  make 
the  act  or  acts  committed  iu  Massachusetts  originally  tortious, 
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or  give  the  widow  and  next  of  kin  of  the  deceased  the  benefit 
of  the  remedy  provided  for  by  the  acts  of  1847  and  1849. 

The  learned  judge  who  decided  this  demurrer  at  special 
term,  commences  his  opinion  by  saying,  "It  cannot  be  denied 
that  one  state  or  nation  has  a  right  to  give  its  citizens  redress 
for  any  personal  injury  committed  without  as  well  as  within 
its  territorial  limits,  when  it  obtains  jurisdiction  over  the 
wrongdoer.  This  has  always  been  recognized  in  the  common 
Jaw.  Many,  if  not  most  of  the  actions  instituted  in  our  courts 
of  justice,  are  transitory  and  not  local ;  and  if  the  cause  upon 
which  any  one  of  them  is  founded,  arose  in  Japan,  it  would 
be  just  as  tenable  as  if  it  arose  in  the  state  of  New  York" 

I  think  the  question  raised  by  the  demurrer  in  this  case  is 
not  a  question  of  legislative  power,  but  a  question  of  inter- 
pretation. It  is  not  a  question  as  to  the  power  of  the  legisla- 
ture which  passed  the  acts  of  1847  and  1849,  but  as  to  the 
intent  of  the  legislature  in  passing  them.  The  question  is 
not  whether  the  court  has  jurisdiction  of  the  parties  and  of 
the  cause  of  action,  assuming  the  action  to  be  for  an  injury  or 
tort  committed  in  Massachusetts,  or  without  the  political 
jurisdiction  of  the  state ;  but  the  question  is,  whether  the  act 
or  acts  complained  of,  which  caused  the  death  of  John  0. 
Beach,  and  thus  consequentially  the  alleged  damages  for  which 
the  action  is  brought,  were  tortious  by  these  acts  of  the  legis- 
iure  of  this  state^  and  did  or  could,  in  a  legal  sense,  cause  any 
damage  or  injury  to  the  widow  and  next  of  kiuj  for  which  an 
action  can  be  brought,  under  these  acts  of  the  legislature  of 
this  statCj  assuming  that  the  act  or  acts,  negligence  or  default 
complained  of  as  causing  the  death  of  John  C.  Beach,  were 
committed  or  occurred  in  Massachusetts,  or  out  of  this  state, 
and  within  the  jurisdiction  of  another  state.  In  other  words, 
I  thmk  the  question  raised  by  the  demurrer  is,  whether  it  ap- 
pears from  the  complaint  that  the  plaintiff  has  a  cause  of 
action  undet  the  acts  of  1847  and  1849 ;  not  whether  the  leg- 
/  islature  of  this  state  could  have  giyen  him  one ;  or,  if  he  has 
one,  whether  the  court  has  jurisdiction  of  it. 
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Now  it  is  very  clear  that  the  general  proposition  stated  in  the 
opinion  of  the  learned  judge  at  special  term,  that  a  state  or  na- 
tion has  a  right  to  give  its  citizens  redress  for  injuries  committed 
without  as  well  as  within  its  territorial  jurisdiction,  where  it 
obtains  jurisdiction  over  the  wrongdoer,  however  true,  has  little 
or  no  bearing  on  the  question  in  this  case,  viewing  that  ques- 
tion as  one  merely  of  the  interpretation  of  the  acts  of  1847  and 
1849.     Indeed,  the  learned  judge  by  stating  that  proposition 
and  the  other  immediately  following  it  as  to  transitory  actions, 
OS  bearing  on  the  question  in  this  case,  would  appear  at  the 
very  commencement  of  his  opinion  to  have  assumed,  that  the 
act  or  acts,  negligence  or  default,  complained  of,  as  causing 
consequentially  the  injury  and  dam«^s  to  the  widow  and  next 
of  kin  for  which  the  action  is  brought,  were  tortious  and  did 
cause  such  injury  and  damages,  under  and  by  force  of  these 
special  acts  of  the  legislature  of  New  York ;  the  very  question 
in  the  case  being,  as  I  have  before  stated,  whether  the  act  or 
acts,  &c.,  having  been  committed  out  of  this  state  and  within 
another  state,  were  or  could  be  tortious  under  and  by  force  of 
these  statutes  of  New  York,  or  did  or  could  cause  any  injuiy 
or  damage  to  the  widow  and  next  of  kin,  for  which  a  remedy 
was  intended  to  be  given  by  these  statutes. 

"  Every  nation  has  an  exclusive  right  to  r^ulat«  persons 
and  things  within  its  own  territory."  (Story's  Conft,  LawSj 
sec.  22.) 

Irrespective  of  written  constitutions,  and  of  limitations 
which  may  be  implied  from  the  formation  and  frame  of  the 
government,  the  legislature  of  a  state  may  be  said  to  have 
sovereign  power  over  persons  and  things  within  its  territoiy. 
It  would  have  the  power  of  preventing  foreigners  who  had 
committed  certain  acts  in  their  own  country  from  coming  into 
the  state.  It  would  have  power  to  prevent  citizens  of  the  state 
who  had  committed  certain  prohibited  acts  in  another  country 
from  returning  to  the  state. 

If  the  legislature  of  this  state  should  do  so  extraordinary  a 
thing,  as  to  pass  a  law  giving  the  personal  representatives  of 
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an  EDglishman  or  of  a  Frenchman  ivho  had  been  killed  in  a 
duel  in  his  own  country,  a  right  of  action  here  against  the 
party  killing  him,  for  damages  for  the  benefit  of  the  widow 
and  next  of  kin  of  the  deceased,  such  law  could  of  course  only 
be  enforced  against  the  person  or  property  of  the  person  com- 
mitting the  act,  if  he  should  happen  to  come  into  the  state  or 
have  property  here ;  but  if  the  party  committing  the  act  should 
choose  to  come  into  this  state,  and  should  be  sued  under  the 
act,  it  would  be  difEicult  to  say  that  the  case  would  necessarily 
present  a  question  of  jurisdiction  for  the  court. 

Laws  of  this  description,  undertaking  in  a  certain  way  to 
regulate  the  conduct  of  foreigners  in  their  own  country,  under 
the  penalty  of  being  enforced  on  their  coming  into  the 
country  passing  the  laws,  might  present  questions  of  war,  but 
could  not  very  well  present  questions  of  jurisdiction. 

A  nation  may  undertake  to  regulate  by  law  the  conduct  of 
its  citizens  while  abroad  in  another  country^  to  be  enforced  on 
their  return  to  their  own  country,  but  such  laws  are  really 
consistent  with  the  almost  self-evident  proposition,  that  the 
laws  of  one  nation  or  state  can  have  no  force  in  the  territory 
of  another,  without  the  consent  of  the  latter.  As  a  state  or 
nation  '^  has  an  exclusive  right  to  regulate  persons  and  things 
within  its  own  territorv"  only,  it  is  to  be  presumed,  whatever 
power  it  may  have  to  regulate  the  property  and  conduct  of  its 
citizens  in  the  territory  of  another  state  or  nation  with  the 
consent  of  the  latter,  or  to  be  enforced  only  on  persons  and 
property  within  its  own  jurisdiction,  that  its  laws  are  and  were 
intended  to  be  regulations  for  person  and  things  within  its  own 
territory  only. 

There  is  nothing  in  these  acts  of  1847  and  1849  which  shows 
that  they  were  intended  to  protect  the  lives  of  its  citizens  while 
out  of  the  state — nothing  to  show  that  they  were  intended  to 
extend  to  act  or  acts,  neglects  or  defaults,  committed  or  suf- 
fered in  another  state.  It  must  be  presumed,  I  think,  as  the 
result  of  the  general  principle  of  the  territorial  limit  of  political 
jurisdiction  anl  of  the  force  of  laws  before  adverted  to,  that 
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these  statutes  were  intended  to  regulate  the  conduct  of  corpo- 
rations, their  agents,  engineers,  ifec,  and  of  other  persons, 
whilst  operating  or  being  in^  this  state  only.  If  a  citizen  of 
this  state  leaves  it,  and  goes  into  another  state,  he  is  left  to 
the  protection  of  the  law  of  the  latter  state. 

One  section  of  the  law  of  1849  is  highly  penaL  For  the 
same  wrongful  act,  neglect  or  default,  for  which  the  statutes 
give  the  civil  remedy  to  the  personal  representatives  of  the  de- 
ceased for  the  benefit  of  his  widow  and  next  of  kin,  the  stat- 
ute of  1849  renders  the  party  who  commits  the  act,  &c.  liable 
to  indictment  and  imprisonment  in  a  state  prison.  Penal  ac- 
tions and  proceedings  are  strictly  local.  Can  it  be  presumed 
that  the  legislature  intended,  for  the  purposes  of  the  civil  rem- 
edy, to  include  act  or  acts,  neglects  or  defaults,  not  intended 
to  be  the  subjects  of  the  criminal  proceeding  ? 

Upon  the  whole,  it  is  quite  dear  to  me  that  it  was  not  in- 
tended by  these  statutes  to  make  the  act  or  acts,  neglect  or 
default,  complained  of  in  this  case,  which  it  must  be  assumed 
occurred  out  of  this  state  and  within  the  jurisdiction  of  an- 
other state,  the  subject  of  the  civil  remedy  given  by  the  stat- 
utes; that  therefore  the  complaint  in  this  case  does  not 
show  any  cause  of  action  under  these  statutes;  that  the 
judgment  at  special  term  should  be  reversed ;  and  that  the 
defendant  should  have  judgment  on  the  demurrer. 

RoosBVBLT,  J,,  concurred. 

Clebkb,  J.,  dissented,  for  the  reasons  given  by  him  in  his 
opinion,  at  the  special  term.  * 

Judgment  reversed. 

[New  Yobk  Gewbiial  Term,  November  7, 1869.  Roo$eveU,  Clerke  and  Suik- 
erlandf  Justices.] 
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WiLUAM  E.  SiB£LL,  assignee,  &a  vs.  Geobgs  Bskbsn, 
Sheriff,  &a 

Where  an  action  ia  brought  by  a  party  as  assignee,  under  an  assignment  made 
by  a  debtor,  for  the  benefit  of  creditors,  and  the  answer  denies  the  right  of 
the  plaintiff  to  bring  the  action  as  such  assignee ;  and  the  court  decides 
that  the  assignment  was  void,  and  that  no  title  to  the  property  passed  to 
the  plaintiff  under  the  same ;  and  thus  determines  that  the  action  was  not 
brought  by  the  plaintiff  as  assignee  or  trustee  of  an  express  trust,  he  can- 
not claim  exemption  firom  costs  on  the  ground  that  he  was  such.  Glebkb,  J., 
dissented. 

APPEAL  from  an  order  made  by  a  jndge,  at  chambers,  de- 
nying a  motion  made  by  the  plaintiff,  to  vacate  an  order 
theretofore  made,  in  this  action,  requiring  the  plaintiff  to  ap- 
pear and  make  a  discovery  on  oath  concerning  his  property. 

8.  Sanxay,  for  the  appellant 

jy.  F.  Waring,  for  the  respondent 

SuTHEBLAND,  J.  This  action  was  brought  by  Sibell,  as 
assignee  of  an  association  or  corporation  called  the  Forest 
and  Agricnltnral  Steam  Engine  Company,  under  a  general 
assignment  of  its  property  and  effects,  alleged  to  have  been 
made  to  him  by  that  association  or  corporation,  for  the  ben- 
efit of  its  creditors.  The  answer  denies  the  right  of  the  plain- 
tiff to  bring  the  action  as  such  assignee ;  and  alleges,  if  any 
such  assignment  was  made,  that  it  was  and  is  not  valid,  and 
that  by  virtue  thereof  the  plaintiff  cannot  maintain  the  action. 

The  judge  before  whom  the  cause  was  tried  held  that  the 
assignment  was  void,  and  that  no  title  to  the  property  of  the 
association  or  corporation  ever  passed  to  the  plaintiff  by  the 
assignment,  and  dismissed  the  complaint.  It  having  been 
thus  determined  that  the  action  was  not  in  fact  brought  by 
the  plaintiff  as  assignee  or  trustee  of  an  express  trust,  he  can- 
not claim  the  exemption  from  costs,  given  to  the  trustee  of  an 
express  -trust  by  §  317  of  the  code. 

This  judicial  determination  that  the  plaintiff  did  not  in 
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t^t  prosecute  this  action  as  the  trustee  of  an  express  tnut, 
must  control  us  in  deciding  this  appeal  from  the  order  made 
by  Judge  Davies. 

I  think  the  plaintiff  took  upon  himself  the  risk  of  having 
his  right  to  prosecute  as  assignee  or  trustee,  denied  and  deter- 
mined against  him. 

It  is  not  a  question  of  good  faith,  in  bringing  the  action  as 
trustee ;  but  a  question  of  fact,  whether  the  action  was  pros- 
ecuted by  the  trustee  of  an  express  trust  I  think  the  order 
appealed  from  should  be  affirmed,  with  costs. 

BoosEVELT,  J.  The  issue  in  this  cause  was,  whether  the 
plaintiff  was  a  trustee  or  not.  It  was  found  that  he  was  not 
He  cannot,  therefore,  in  this  cause,  claim  exemption  from 
costs,  on  the  ground  that  he  was. 

Clebk'e,  J.,  (dissenting.)  In  this  case  the  plaintiff  sued 
as  assignee  under  a  voluntary  assignment  in  trust,  executed 
by  an  association  called  the  Forest  and  Agricultural  Steam 
Engine  Company,  created  under  general  acts  of  the  legislature 
of  this  state.  The  action  was  commenced  to  recover  damages, 
for  levying  on  property,  included  in  the  trust,  under  an  exe- 
cution against  the  company,  issued  some  time  after  the  exe- 
cution and  delivery  of  the  assignment.  At  the  trial,  the  com- 
plaint was  dismissed  on  the  ground  that  the  assignment  was 
totally  void  ;  and  judgment  was  entered,  in  general  terms,  for 
the  defendant's  costs.  An  execution  having  been  issued 
against  the  plaintiff  for  those  costs,  and  returned  unsatisfied, 
he  was  cited  to  appear  before  a  judge,  under  supplementaiy 
proceedings,  to  he  examined  concerning  his  property.  A  mo- 
tion having  been  made  before  the  judge  to  set  aside  the  order, 
on  the  ground  that  a  trustee  is  not  personally  liable  for  costs, 
it  was  denied,  and  from  this  decision  the  plaintiff  appeals. 

Whatever  was  the  law  formerly  on  this  subject,  the  code 
(§  317)  expressly  provides  "  that  in  an  action  prosecuted  or 
defended  by  an  executor,  administrator,  trustee  of  an  express 
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tnut,  or  a  person  expressly  authorized  by  statute/'  costs  shall 
be  chargeable  only  upon  or  collected  of  the  estate,  fund,  or 
party  represented,  unless  the  court  shall  direct  the  same 'to  be 
paid  by  the  plaintiff  or  defendant  personally,  for  mismanage'' 
meat  or  bad  faith  in  such  action  or  defense. 

The  plaintiff  in  this  case  is  the  assignee  of  an  express  trust, 
and  although  his  complaint  was  dismissed  on  the  ground  that 
the  assignment  was  void,  yet  nothing  appears  to  show  any 
bad  faith  on  his  part,  in  prosecuting  the  action.  To  be  sure, 
it  is  maintained  that,  as  the  assignment  was  held  void  by  the 
judge  who  tried  the  action,  the  plaintiff  therefore  was  not  a 
trustee  at  all,  and  sued  without  any  right  to  maintain  the 
action.  But  was  he  not  a  trustee  until  the  instrument  was 
declared  void  ?  Deeming  himself  a  trustee  under  an  instru- 
ment regularly  executed,  and,  for  all  that  we  can  see,  consid- 
ering it  not  only  his  right,  but  his  duty  to  resort  to  this  meth- 
od of  claiming  the  property  entrusted  to  him,  he  commenced 
this  action.  If,  indeed,  he  assumed  to  act  as  trustee  without 
any  color  of  authority,  he  would  then  be  personally  liable  for 
costs,  even  without  any  express  direction  of  the  court ;  as, 
if  he  undertook  the  trust  upon  the  mere  oral  request  of  the 
president  of  the  company,  or  under  an  instrument  not  exe- 
cuted in  the  manner  in  which  instruments  of  this  nature  must 
be  executed,  to  make  them  the  act  of  the  corporation.  In 
such  case,  the  instrument  would  be  a  palpable  nullity,  and  any 
acts  which  he  performed  under  it  would  be  without  any  color 
of  authority.  But  in  the  case  before  us,  as  far  as  we  can  see, 
there  was  an  instrument,  legally  executed,  appointing  the 
plaintiff  trustee,  and  his  acts  may  be  compared  to  those  of  a 
person  acting  as  a  public  officer,  who  has  no  proper  title  to 
the  office,  but  whose  acts  have  a  certain  efficacy.  He  is  exer- 
cising l^al  authority,  de  facto;  and  he  would  have  a  right 
to  claim  and  recover,  in  some  instances,  in  his  own  name, 
property  belonging  to  the  interests  which  he  represents.  In 
this  case,  doubtless,  the  assignment  was  an  essential  ch&in  of 
his  title,  and  as  it  was  pronounced  void,  he  could  not  of  course 
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maiiitaiii  his  action.  But^  nevertheless,  it  was  not  an  ahso- 
Inte  nnllity,  so  as  to  deprive  him  of  all  excuse  for  acting  as  a 
tmsteOy  and  instituting  an  action  for  damages  done  to  prop- 
erty which  he  believed  belonged  to  the  trust.  I  therefore 
think  that  the  plaintiff  ought  not  to  be  made  liable  for  costs, 
without  the  express  direction  of  the  court,  on  the  ground  of 
mismanagement  and  bad  faith. 

The  order  appealed  from  should  be  set  aside,  but  without 

costs. 

Order  affirmed. 

[Nbw  York  General  Term,  November  7, 1859.    Roosevelt,  Gierke  and 
Sutherland^  Jostioes.] 


John  P.  Tbeadwell  and  others  vs,  Myndert  Van  Schaick 

and  others. 

The  Groton  aqueduct  board  ban  Aill  power  under  the  statutes,  and  tbe  ordi- 
nances of  tbe  common  council,  to  make  special  charges,  or  fix  extra  rates, 
to  be  paid  for  the  use  of  the  water,  varying  in  each  case,  according  to  the 
quantity  used ;  and  to  regulate  the  terms  on  which  extra  allowances  shall 
be  made,  and  the  conditions  on  which  the  water  shall  be  used. 

tEhe  board  has  a  right  to  make  every  such  arrangement,  respecting  an  extrs 
supply  of  water,  a  matter  of  agreement,  subject  to  such  terms  and  condi> 
tions  as  it  shall  deem  necessary  to  impose. 

The  proper  construction  of  the  27th  section  of  the  act  of  1849,  establishing 
the  board,  is  that  the  legislature  intended  the  water  should  not  be  ftoiisbed 
to  those  who  would  not  pay  for  it ;  and  that  the  power  should  exist,  in  ths 
board,  to  withhold  the  supply,  if  the  terms  on  which  the  supply  was  fur- 
nished were  not  complied  with. 

The  board  therefore  has  power  to  cut  off  the  supply  of  water,  for  non-payment 
of  the  water-rate ;  whether  it  be  the  regular  rents,  apportioned  by  the  siae, 
character  and  use  of  the  building,  or  the  oxtra  rents  chargeable,  in  additios 
to  the  regular  rents,  upon  buildings  which  consume  an  extra  quantity  of 
water. 

THIS  was  an  appeal,  by  the  plaintiffs,  from  an  order  made 
at  a  special  term,  dissolving  an  injanction,  and  dismisung 
the  plaintiffs'  complaint,  with  costs.     The  court  found  among 
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other  facts,  the  following :  That  the  plaintiff'  hotel  and  wash 
hoose  used  and  consumed  during  the  water  year  1855,  from 
May  iBt,  1855,  to  May  Ist,  1856,  36,072,744  gallons  of  Cro- 
ton  water ;  that  the  defendants,  under  the  laws  of  the  state 
and  the  ordinances  of  the  city,  as  the  officers  and  agents  of  the 
corporation,  charged  the  plaintiffs  one  cent  per  100  gallons  for 
the  water  so  used,  and  that  the  charge  so  made  amounted  in 
the  a^regate  to  the  sum  of  $3606.26.  That  they  notified 
the  plaintiffs,  on  or  about  the  18th  January,  1856,  that  unless 
they  immediately  paid  that  sum,  the  defendants  would  cut  off 
the  Croton  water  from  their  hotel.  That  the  plaintiffs'  hotel 
has  in  water  closets,  baths,  wash-hand  basins,  and  otherwise, 
the  number  of  800  faucets,  or  taps,  or  discharge  pipes,  and 
that  it  accommodates  1000  lodgers ;  that  there  is  in  use  in 
the  hotel  one  steam  engine  supplied  with  Croton  water,  and 
used  in  part  in  forcing  Croton  water  to  the  top  of  the  hotel, 
into  tanks,  to  supply  the  stories  of  said  hotel  above  the  second ; 
that  there  is  a  bar  room  attached  to  said  hotel ;  that  the  water 
used  at  the  Astor  House  is  measured  by  the  same  kind  of  me- 
ters, and  charged  for  at  the  same  rate,  as  that  used  at  the 
plaintiffs'  hotel ;  that  the  Croton  water  supplied  to  all  the 
large  hotels  and  manufactories  in  the  city,  to  the  number  of 
80,  is  measured  by  the  same  kind  of  meters  used  in  the  plain- 
tiffs' hotel.  To  these  findings  of  facts  no  exceptions  were 
taken  by  the  plaintiffs. 

It  also  appeared  in  evidence  that  the  Croton  aqueduct  de- 
partment had  established  the  following  ^'  Rules,  regulations 
and  penalties,"  which  were  printed  on  the  back  of  each  permit 
issued,  for  the  use  of  the  water : 

*'  1.  No  tenant  will  be  allowed  to  supply  water  to  other  per- 
sons or  families  for  other  than  domestic  purposes ;  if  found 
doing  so,  the  supply  will  be  stopped,  and  the  amount  of  pay- 
in0pt  forfeited. 

%  No  addition  or  alteration  whatever,  in  or  about  any  con- 
duit, pipe  or  water-cock,  shall  be  made  or  caused  to  be  made. 
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by  pereons  taking  the  water,  without  notice  thereof  being  pre- 
viouBlj  given  to,  and  permission  had  in  writing  from,  the  board. 

3.  All  persons  taking  the  water,  shall  keep  their  own  serv- 
ice-pipes, stop-cocks  and  apparatus  in  good  repair,  and  pro- 
tected from  frost  at  their  own  expense,  and  ahaU  prevent  aU 
unneoeasary  waste  of  water. 

4  Street-washers  shall  be  used  only  before  the  hour  of  8 
o'clock  in  the  morning,  from  the  Ist  of  May  to  the  let  of  No- 
vember^ and  before  9  o'clock  in  the  morning,  from  the  1st  of 
November  to  the  1st  of  May,  and  at  no  subsequent  hoars  of 
the  day  or  evening,  under  a  penalty  of  %5  for  each  offense: 
and  if  found  out  of  order,  cap  off,  or  leaking,  or  if  converted 
into  jets,  or  suffered  to  nm  when  not  used,  the  supply  will  be 
cut  off  without  previous  notice. 

5.  No  hydrant  will  be  permitted  on  the  sidewalk,  or  in  the 
front  area,  and  if  standing  in  a  yard  or  alley  attached  to  any 
dwelling  of  building,  will  not  be  permitted  to  be  kept  running 
when  not  in  actual  use ;  taps  at  wash-basins,  water-closets, 
baths,  and  urinals,  must  be  kept  closed  in  like  manner. 

6.  Applications  for  water  must  state  fully  and  truly  all 
purposes  for  which  it  is  required,  and  when  paying  the  annual 
charges  for  it,  parties  must  frankly,  and  without  concealment, 
answer  all  questions  put  to  them  relating  to  ita  consumption. 
In  case  of  fraudulent  misrepresentation  on  the  part  of  the  ap- 
plicant, or  of  uses  of  the  water  not  embraced  in  his  bill,  or  of 
willful  or  unreasonable  waste  of  water,  the  Croton  aqueduct 
board  shall  have  the  right  to  forfeit  his  payment,  and  the  sup- 
ply of  water  shall  be  stopped,  unless  the  party  shall  promptly 
pay  such  additional  charge  as  the  board  may  impose. 

7.  The  officers  of  the  department  personally,  and  eveiy  ])er- 
son  by  them  delegated  for  the  purpose,  must  have  free  access, 
at  proper  hours  of  the  day,  to  all  parts  of  every  building  and 
steam  vessel  in  which  Croton  water  is  delivered  and  consumed. 

8.  The  department  reserves  to  itself  the  right  to  apply  a 
meter  to  any  such  premises  as  they  may  deem  advisable. 

9.  The  penalty  for  a  violation  of  any  of  the  preceding  roles 
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and  requirements,  will  be  the  prompt  stoppage  of  the  snpplj 
of  water,  without  any  further  or  other  preliminary  notice ;  nor 
will  it  be  restored,  except  upon  payment  of  the  expense  of 
shutting  it  off  and  putting  it  on,  and  upon  a  satisfactory  un- 
derstanding with  the  party  that  no  future  cause  of  complaint 
shall  arise." 

Annexed  to  these  rules  and  regulations  was  thQ  27th  sec- 
tion of  the  act  of  the  legislature  of  April  11,  1849,  which  is 
in  these  words : 

§  27.  ^'The  rules  and  restrictions  for  the  use  of  the  water, 
printed  on  each  permit,  shall  be  notice  to  the  water  takers, 
and  shall  authorize  the  exaction  and  recovery,  by  process  of 
law,  of  any  penalties  which  the  Croton  acqueduct  board  may 
impose,  in  addition  to  the  cutting  off  the  use  of  the  water,  for 
any  violation  of  the  rules ;  and  this  section  ^hall  be  printed 
on  such  permits." 

The  judge,  at  special  term,  decided  as  matter  of  law: 
1.  That  the  defendants  had  a  legal  right,  upon  the  neglect 
and  refusal  of  the  plaintiffs  to  pay  the  extra  Croton  water 
rent  of  $3606.25  for  the  year  ending  May  1st,  1856,  after  the 
notice  given  them  to  do  so,  to  cut  off  and  stop  the  supply  of 
the  Croton  water  to  their  hotel.  2.  That  the  defendants 
were  entitled  to  judgment  dissolving  the  injunction  issued  in 
this  action,  and  dismissing  the  complaint  with  costs.  To 
these  oonclusions  of  law  the  plaintiffs  excepted. 

John  Van  Buren^  for  the  appellants.  I.  The  plaintiffs, 
being  corporators  and  householders  of  the  city  of  New  York, 
have  a  legal  right  to  the  use  of  the  Croton  water,  and  are 
bound  to  pay  the  taxes  therefor  imposed  upon  them  by  law. 
{Davies'  Law8  o/1834,  cA.  256,  jo.  771 ;  Id.  1838,  ch,  127, 
p.  807 ;  U  1841,  cA.  306,  p.  848 ;  Jd.  1843,  cA.  231,  p,  871.) 

II.  The  defendants,  being  about  to  deprive  the  plaintiffs  of 
this  use,  and  thus  to  cause  irreparable  injury  to  them,  should 
be  restrained  by  this  court,  unless  they  have  shown  a  legal 
authority  to  do  the  acts  which  they  threaten.     {Voorhis' 
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Oodey  §  219,  and  notes.  Eden  on  JfyunctionSy  Waterman's 
ed.y  259^  and  267,  and  notes.) 

III.  The  rents  for  the  use  of  the  Croton  water,  both  r^n- 
lar  and  extra,  are  directed  by  law  to  be  £xed  by  the  common 
council,  and  they  have  no  power  to  delegate  any  part  of  this 
authority  to  the  defendants,  (l^aws  of  1849,  ch.  383,  §§  18 
and  19.  Lyon  v.  Jerome^  26  Wend.  485.  Thompson  r.  Scher- 
merhorn,  2  Seld.  92.) 

lY.  The  ordinance  of  the  common  council,  passed  March 
$SOth,  1851,  so  far  as  it  gives  the  defendants  authority  to 
charge  hotels,  at  their  discretion,  for  the  use  of  water,  is  void, 
and  the  provision  of  said  ordinance,  under  which  the  defend- 
ants claim  to  have  acted,  has  no  application  to  the  case  of  the 
plaintiffs,  and  is  also  void. 

Y.  The  testimony  in  this  case  furnishes  no  reliable  data 
as  to  the  amount  of  water  consumed  by  the  plaintifh,  nor  is 
there  any  legal  warrant  iSv  the  manner  in  which  the  defend- 
ants pretend  to  have  arrived  at  it, 

YI.  The  statute  confers  no  authority  on  either  the  common 
council  or  the  defendants  to  cut  off  the  plaintiflfs'  supply  of 
Croton  water,  for  the  non-payment  of  rent.  Where  a  statute 
imposes  a  penalty,  and  gives  a  particular  remedy,  this  remedy 
must  be  pursued,-  and  excludes  all  others.  (Sharp  v.  Speir^ 
4  Eilly  76.  Same  v.  Johnston,  Id.  92.  9  Pick.  412.  Gilr 
bert  V.  Columbia  Tump.  Co.,  3  John.  Cas.  107.  BuUer  v.  Pal- 
mer,  1  Hill,  334.  Davies'  Laws  of  1849,  ch.  383,  §§  18, 19, 
to  26,  p.  983.    Id.  1851,  ch.  298,  p.  1029.) 

BicJiard  Busteed,  for  the  defendants.  I.  The  franchise  of 
supplying  the  city  of  New  York  with  water,  is  a  special  pri- 
vate franchise,  made  as  well  for  the  private  emolument  of  the 
corporatioft  of  the  city  of  New  Yor^:  as  for  the  public  good. 
The  corporation,  in  the  absence  of  any  legislative  conditions 
or  restrictions  affixed  to  the  franchise,  may  manage  and  con- 
trol it,  and  the  property  connected  therewith,  by  itself  and  its 
agents,  in  the  same  manner  as  any  rail  road,  ferry  or  gas  com- 
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pony  might  manage  its  franchise.  (Bailey  v.  The  Mayor  <kc. 
of  New  York,  3  Hill,  539,  541 ;  S.  G.  c^rmed,  2  Denio, 
450.  See  also  AppleUm  v.  The  Water  Commiseioners,  2  Sill, 
433 ;  Clark  v.  The  Mayor  &c.  of  New  York,  3  Barhout's 
8.  a  Bep.  290;  S.  C,  4  Gomstock,  338.)  The  corporation, 
therefore,  maj  themselves  fix,  or  authorize  their  agents  to  fix, 
the  rates  which  shall  be  charged  for  the  use  of  the  water,  the 
times  at  which  those  rates  shall  be  paid,  may  refuse  to  supply 
the  water,  and  may  cut  it  off  if  the  rates  are  not  paid.  These 
powers  are  obviously  incident  to  the  nature  of  the  franchise 
granted  them. 

IL  The  corporation  being  in  a  certain  sense  a  local  sov&* 
reignty,  can  delegate  to  its  agents  such  portion  of  the  discre- 
tionary power  conferred  upon  it  by  the  legislature  for  the 
management  of  its  various  franchises,  as  may  be  necessary  or 
convenient  for  it  to  do,  in  all  cases  where  the  legislature  has 
not  expressly,  or  by  implication,  required  it  to  act  exclusively 
in  its  corporate  character.  And  this,  in  carrying  on  the  city 
government,  it  does  daily  without  question. 

III.  The  act  of  April  11,  1842,  in  terms,  gives  the  corpo- 
ration authority  to  organize  the  Croton  aqueduct  department, 
and  to  confer  upon  it  full  powers  for  the  management  of  the 
Croton  water  works.  That  act  is  still  in  force  and  that  de- 
partment in  existence,  and  the  defendants  compose  it.  The 
act  is  a  statutory  warrant  for  any  discretionary  powers  in  re- 
spect to  the  ^' extra  rents"  conferred  by  the  corporation  upon 
the  Croton  aqueduct  board. 

IV.  The  object  of  §  18  of  the  act  of  April  11,  1849, 
(which  act  was  passed  on  the  petition  of  the  corporation  it- 
self,) was  not  to  abridge  the  recognized  power  of  the  corpora- 
tion, and  its  agents,  duly  authorized  to  fix  the  charges  for  the 
nae  of  the  Croton  water,  (for  that  power  had  then  been  exer- 
cised for  the  space  of  seven  years,)  but  it  was  simply  to  en- 
able the  corporation,  provided  they  saw  fit,  by  ordinance  to 
establish  a  certain  scale  of  wator  rents — ^to  make  those  rents. 

Vol.  XXX.  29 
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like  taxes,  a  lien  on  real  estate.  Their  power  to  fix,  directlr, 
or  by  their  agents^  rates  which  should  not  be  a  lien  npon  real 
estate,  was  not  interfered  with  by  that  act ;  certainly  not  in 
cases  where  large  quantities  of  water  were  used.  {%  19  of  the 
ad.)  (a.)  Even  then,  if  the  corporation  had  del^ated  to  the 
Oroton  board  the  power  te  fix  the  '^regular''  rents,  the  con- 
sequence would  be,  not  that  the  rents  fixed  under  that  dele- 
gated power  would  be  invalid,  but  that  they  would  have  failed 
te  become  a  lien  on  real  estate,  (b.)  This  act  was  passed  for 
the  exclusive  benefit  of  the  corporation,  and  they  were  not 
obliged  to  act  under  it.  In  point  of  fact,  for  nearly  two 
years  they  neglected  to  avail  themselves  of  this  statute,  and 
continued  their  chaiiges  under  the  ordinances  of  September 
7,1842. 

y.  But  the  charge  in  question  was  not  made  at  the  discre- 
tion of  the  Oroton  board.  The  clause  of  the  ordinance  under 
which  it  was  made,  fixed  the  charge  at  one  cent  per  one  hun- 
dred gallons.  The  discretionary  portion  of  this  clause  may 
be  rejected.  An  ordinance  may  be  void  in  part,  and  good  for 
the  rest.  (2  Kyd  on  Corporationaj  p.  155.  Rogers  v.  JoncB^ 
I  Wend.  260.    State  v.  Synes,  4  Indiana  Rep.  351.) 

VI.  An  inspection  of  §  19  of  the  act  of  April  11,  1849, 
and  of  the  clause  of  the  ordinance  of  March  20,  1851,  which 
refers  to  hotels,  and  the  clause  of  the  same  ordinance,  under 
which  the  charge  was  made  in  this  case,  it  is  submitted,  will 
show  that  where  hotels  use  two  hundred  gallons  of  water  per 
day,  the  common  council  intended  they  should  be  diaiged  ac- 
cording to  the  number-  of  gallons  of  water  actually  used, 
(a.)  This  was  not  simply  a  hotel,  but  a  large  laundry,  liqaor 
bar,  steam  engine  house  and  hotel  combined  together.  (&.)  If 
by  an  unintentional  error  the  Croton  board  have  made  the 
charge  in  question,  under  a  wrong  clause  of  the  ordinance, 
the  plaintiffs  can  gain  no  advantage  from  such  error,  unless 
they  show  that  it  has  resulted  in  an  undue  bene^t  to  the  cor- 
poration, or  prejudice  to  them ;  in  short,  that  the  error  has 
increased  their  charge.    Until  they  do  this,  the  err6r  is  one 
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which  concerns  the  corporation  alone.  {CUy  of  Lowell  y. 
EacBetfy  8  Mete.  180.) 

YII.  If  the  charge  was  correctly  made,  there  can  be  no 
question  of  the  right  and  duty  of  the  defendants  to  cut  off 
the  water  for  its  non-payment.  The  ordinance  of  the  corpo* 
ration,  by  which  the  plaintifiis  were  bound,  without  express 
notice  of  it,  (2  Kyd  on  Corporations,  p.  103.)  so  directs,  in 
terms,  and  it  was  the  only  effectual  mode  of  enforcing  pay- 
ment, these  extra  rents  not  being  a  lien  on  the  property. 

YIIX.  The  Croton  board  had  a  right,  if  the  corporation 
had  made  no  provision,  or  none  that  was  effectual  to  meet  this 
c&se,  to  make  the  chai^  in  question,  and  to  cut  off  the  wa- 
ter for  non-payment  of  it,  under  the  general  powers  conferred 
upon  them  by  the  act  of  April  11,  1842,  and  the  or&inance 
under  it,  and  by  the  acts  of  April  2d  and  11th,  1849,  and 
their  rules  established  under  those  acts.  They  were  the  agents 
of  the  defendants,  and  bound  to  take  care  of  their  interest, 
independent  of  any  statutes. 

IX.  The  relief  that  the  plaintiffii  demand  in  their  com- 
plaint is,  that  the  court  should  ascertain  what  would  be  a  just 
and  equitable  charge  to  be  made  against  them  in  the  prem- 
ises. This  the  court  has  in  substance  done,  and  has  found  as 
a  matter  of  fact  that  the  charge  made  by  the  Croton  board 
against  the  plaintiffs  in  this  case  is  a  just,  fair  and  equitable 
one.  And  to  this  finding  the  plaintiffs  have  taken  no  excep- 
tion, and  they  are  bound  by  it 

X.  This  action,  in  any  view  of  the  case,  has  been  miscon- 
ceived. The  plaintiffs  have  had  the  use  and  benefit  of  the 
water,  and  are  bound  to  pay  a  fair  price  for  it  The  price 
fixed  by  the  corporation  being  impartial  and  uniform  towards 
all  water  takers,  it  would  be  a  usurpation  on  the  part  of  the 
courts  to  attempt  to  interfere  with  that  price,  as  clearly  as  it 
wonld  be  for  them  to  interfere  with  the  rates  of  charge  for 
market  stalls  or  ferry  franchises,  (a.)  There  is  a  discretion 
and  a  confidence  in  these  cases  which  the  legislature  has  re- 
posed in  the  common  council,  and  not  in  the  courts.    (&.)  The 
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corporation,  being  the  real  party  in  interest,  ought  to  have 
been  made  a  defendant  in  the  action  in  the  first  instance,  and 
then  most  of  the  points  in  the  case  could  not  have  arisen. 

By  the  Courts  Inoraham,  J.  The  defendants,  being  the 
members  of  the  Oroton  aqueduct  board,  are  prosecuted  by  the 
plaintifiFs,  who  are  proprietors  of  the  St.  Nicholas  Hotel,  to 
prevent  them  from  cutting  off  the  supply  of  Croton  water,  for 
non-payment  of  the  amount  charged  for  the  use  of  the  same. 

It  appears  from  the  evidence,  that  in  1853  the  plaintifis 
paid  for  the  use  of  the  Croton  water  the  sum  of  $1264.16,  and 
for  the  year  1854,  $1545.75.  That  in  18*55  the  defendants 
attached  meters  to  the  pipes  leading  to  the  premises  of  the 
plaintifis,  for  ascertaining  the  quantity  of  water  used  by  them, 
and  that  the  result  of  such  examination  proved  that  in  96 
days,  between  July  and  November,  the  water  used  by  the 
plaintiffs  exceeded  8,000,000  of  gallons  ;  and  that  the  whole 
amount  of  water  used  on  the  premises  of  the  plaintiffs  firom 
May  1,  1855,  for  one  year,  exceeded  36,000,000  of  gallons. 
For  this  quantity  of  water  the  defendants  claimed,  for  that 
year,  at  the  rate  of  one  cent  for  every  100  gallons  of  water. 
This  the  plaintiffs  refused  to  pay,  and  in  consequence  of  such 
refusal  the  Croton  board  notified  the  plaintifib  that  they  would 
stop  the  supply  of  water.  The  plaintiffs  thereupon  com- 
menced this  action,  and  obtained  an  injunction  against  the 
defendants.  Upon  the  trial  of  the  action  Mr.  Justice  Boose- 
velt  held  that  the  defendants  were  justified,  on  the  refusal  of 
the  plaintiffs  to  pay  the  amount  claimed,  after  notice  given 
them,  to  cut  off  and  stop  the  supply  of  water,  and  that  the 
defendants  were  entitled  to  judgment,  and  a  dissolution  of  the 
injunction.  The  plaintiffs  excepted  to  these  rulings.  Upon 
the  argument  of  this  cade  it  was  urged,  on  the  part  of  the 
plaintiffs,  that  the  Croton  board  had  no  authority  to  cut  off 
and  stop  the  supply  of  water ;  and  that  the  Croton  board  had 
no  authority  to  charge  at  the  rate  claimed  for  the  water  used 
by  the  plaintiffs. 
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It  can  hardly  be  necessary  to  examine  the  question  whether 
in  an  ordinary  case  of  a  private  dwelling,  where  the  amount 
charged  for  the  water  becomes  a  tax  on  the  land,  and  is  to  be 
paid  whether  water  is  used  or  not,  the  Oroton  board  has  au- 
thority to  stop  the  supply  of  water.  The  whole  argument  of 
the  plaintiflfs  is  based  on  this  proposition,  and  the  claim  is 
presented  that  being  corporators  and  householders,  they  have 
a  right  to  the  water,  and  are  bound  to  pay  the  tax  therefor. 

The  money  for  building  the  works,  for  the  supply  of  the 
dty  with  water,  was  raised  by  a  loan  forming  a  debt  of  the 
dty  until  paid,  and  it  never  could  have  been  intended  that 
such  debt  was  to  be  left  without  means  to  be  provided  for  its 
payment  The  plaintiffo  concede  their  liability  as  holders  of 
the  property  for  such  tax  as  may  legally  be  imposed  on  the 
land,  although  no  such  provision  was  made  until  long  after 
the  aqueduct  was  completed.  The  act  of  1843  provided  for 
raising  by  tax  a  sum  equal  to  the  payment  of  the  interest, 
annually. 

By  the  act  of  1849,  establishing  the  Croton  aqueduct  board, 
the  common  council  were  authorized  by  ordinance  to  establish 
a  scale  of  annual  rents  for  the  supply  of  the  Croton  water,  to 
be  called  the  "  regular  reuts,^'  apportioned  to  different  classes 
of  buildings,  and  such  regular  rents  were  to  become  a  charge 
or  lien  upon  the  houses  and  lots  respectively.  (Davies^  Laws, 
1>.  984.) 

The  expressions  there  used  show  that  the  rents  intended 
were  such  as  were  applicable  to  classes  of  buildings  throughout 
the  city,  and  were  to  be  ascertained  by  the  size  of  the  build- 
ing rather  than  its  occupation.  Such  charges  were  to  be  uni- 
versal, and  of  an  uniform  rate,  wherever  the  pipes  were  laid. 
By  the  19th  section,  buildings  and  establishments  which  con- 
sume extra  quantities  of  water,  in  addition  to  the  regular 
rents  might  be  charged  with  additional  rents,  to  be  called 
"extra  rents/* 

By  the  21st  section,  a  list  of  the  regtdar  rents  imposed  is  to 
be  prepared,  and  the  same  is  to  remain  a  lien  on  the  premises 
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nntil  paid.  By  the  act  of  ISSl,  each  arrears  are  to  be  col- 
lected in  the  manner  therein  specified,  viz.  by  a  sale  of  the 
property.  And  by  the  9th  section  of  the  act  of  1853,  (I>o- 
vtc^  LawSy  p,  1146,)  further  provisions  are  made  for  the  col- 
lection of  the  "  regular  rents." 

The  examination  of  these  statutes  shows  conclasively  that 
no  provbion  exists  making  a  charge  for  Croton  vrater  a  lien 
upon  property,  except  such  as  is  included  in  the  term  "reg- 
ular rentj} ;"  and  that  the  payments  provided  for  in  the  19th 
section,  for  what  is  therein  termed  ^^  extra  rents,"  are  not  in 
any  way  made  a  lien  upon  the  land,  but  must  be  collected  by 
some  other  process. 

It  appears  also  from  these  statutes  that  the  common  coun- 
cil are  to  establish  a  scale  of  rents,  which  are  to  be  called  the 
regular  rents,  but  that  authority  does  not  necessarily  apply  to 
the  conmion  council  alone,  as  to  the  extra  rents.  The  section 
authorizing  such  extra  rents  does  not  contemplate  that  such 
rates  are  to  be  fixed  by  them ;  but  on  the  contrary,  the  &ir 
presumption  is  that  such  chaiges  are  to  be  fixed  by  the  board, 
varying  in  each  case  according  to  the  quantity  to  be  used.  If 
this  be  so,  then  the  right  necessarily  follows  that  they  should 
regulate  the  terms  on  which  siich  extra  allowances  should  be 
made,  and  the  conditions  on  which  the  water  should  be  used. 
If,  for  instance,  some  large  factory  or  other  institution  should 
see  fit  to  require  a  supply  of  water  so  large  as  to  consume 
more  of  the  water  than  could  be  spared  from  the  ordinary 
consumption  of  the  city,  without  exposing  the  inhabitants  to 
danger  from  such  an  over  use  of  the  water,  no  one  for  a  mo- 
ment would  suppose  that  the  Croton  board  had  not  authority 
to  refuse  such  supply.  Other  instances  might  be  given  where 
such  a  power  was  necessary  to  be  placed  in  the  board,  for  the 
proper  administration  of  the  whole  department ;  and  the  only 
rational  interpretation  of  the  whole  statute,  taken  together,  is 
that  the  Croton  board  has  a  right  to  make  every  such  arrange- 
ment, as  to  extrit  supply  of  water,  a  matter  of  agreement, 
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subject  to  Buch  tenns  and  conditions  a^  the  board  shall  deem 
necessary  to  impose. 

If  the  use  of  an  extra  supply  of  water  is  to  be  considered  as 
a  special  agreement,  then  the  breach  of  that  agreement  on  the 
one  side  by  non-payment,  justifies  the  board  in  refusing  any 
longer  to  comply  with  such  agreement  on  their  part,  and  of 
course  justifies  them  in  declining  to  furnish  the  water  after 
such  breach  on  the  part  of  the  taker.  This  would  be  entirely 
independent  of  any  sanction  that  might  be  given  by  the  stat- 
ute to  such  a  course.  In  the  27th  section  of  the  same  act  it 
is  provided  that  rules  and  regulations  for  the  use  of  the  water, 
printed  on  the  permit,  shall  authorize  the  recovery  of  penal- 
ties, in  addition  to  the  cutting  off  the  water,  for  any  violation 
of  the  rules,  &c 

There  is  no  special  provision  in  the  act  authorizing  the  cut- 
ting off  the  water,  excepting  so  far  as  is  contained  in  this 
section.  It  is  dear  that  for  some  purpose  such  power  was 
conceded  to  exist,  and  I  think  the  proper  and  only  construc- 
tion to  be  given  to  this  section  is,  that  the  legislature  intended 
the  water  should  not  be  famished  to  those  who  would  not  pay 
for  it,  and  that  the  power  would  exist  in  those  who  had 
diaige  of  this  department  to  withhold  the  supply,  if  the  terms 
on  which  such  supply  was  furnished  were  not  complied  with. 
The  wordS)  ^^  in  addition  to  the  cutting  off  the  water,"  used  in 
that  section,  is  not  to  be  applied  merely  to  the  penalties  for 
violating  those  rules,  but  are  rather  to  be  considered  as  con- 
ferring a  general  power  extending  to  the  whole  supply  of  wa- 
ter, and  as  one  of  the  means  by  which  payment  for  the  use  of 
such  water  should  be  enforced. 

Under  the  act  of  1842,  (Laws  of  1842,  cL  225,)  full  power 
was  given  to  the  common  council  to  organize  the  department 
as  well  for  the  management  as  for  the  distribution  of  the  wa- 
ter; and  such  authority  necessarily  included  the  right  to 
r^ttlate  the  use  and  fix  the  terms  in  cases  where  no  special 
provision  by  law  to  the  contrary  existed.  The  ruling  of  the 
judge  upon  this  point  was  not  erroneous. 
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The  other  objection  made  by  the  plaintiffii  is  to  the  rate 
charged  for  the  vrster,  and  the  finding  as  to  the  quantity  used. 
My  view  of  this  question  has  been  in  part  expressed  in  the 
foregoing  portion  of  this  opinion.  If  the  Oroton  board  had 
authority,  ^  I  think  they  had,  to  make  the  use  of  extra  quan- 
tities of  water  a  matter  of  special  agreement,  then  there  can 
be  no  doubt  but  that  they  also  had  full  authority  to  fix  the 
price  to  be  paid  therefor,  only  to  be  controlled  by  the  mini- 
mum price  limited  by  the  common  council,  and  the  other  pro- 
visions of  that  ordinance.  By  ordinance  of  the  common  coun- 
cil of  I85I9  the  common  council  authorized  the  Grotoa  board 
to  charge  extra  rates  for  the  use  of  the  Groton  water  in  special 
cases,  and  vested  in  the  Groton  board  a  discretion  in  certain 
cases.  This  discretion  is  objected  to  by  the  plaintifEs  as  un- 
authorized by  the  statute.  I  think,  however,  there  is  no 
ground  for  such  objection,  80  far  as  relates  to  the  "r^ular 
rents,''  which  are  to  be  liens  on  real  estate,  it  would  be  objec- 
tionable, and  no  such  lien  could  be  created  unless  the  amonnt 
was  fixed  by  the  common  council  I  have  already  shown  that 
these  charges  are  not  ^^  regular  rents,''  and  can  in  no  event  be 
such  liens.  Independent  of  th^e  provisions,  there  is  nothing 
which  requires  the  common  council  to  fix  the  rates  called 
^' extra  rents,"  and  nothing  which  prevents  that  power  fi^m 
being  conferred  upon  the  Groton  board.  In  the  absence  of 
any  legislative  provision  to  the  contrary,  the  power  given  to 
the  common  council  to  organize  the  board  and  invest  it  with 
necessary  powers  for  the  distribution  of  the  water,  the  pro- 
visions of  the  charter  of  1849  continuing  the  Groton  board, 
with  the  powers  of  distributing  the  water,  collecting  the  reve- 
nues from  the  sale  of  the  water,  and  such  other  powers  as  may 
be  conferred  by  law,  would  be  ample  authority  for  any  such 
power  as  has  been  exercised  in  the  present  casa  The  defend- 
ants contended,  on  the  argument,  that  if  it  were  not,  the  or- 
dinance referred  to  authorized  expressly  a  charge  of  one  cent 
for  every  100  gallons  used  by  any  business  beyond  10,000  gal- 
lons per  day,  and  therefore  the  charge  as  made  by  them  was 
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authorized  by  that  ordinance,  and  was  so  fixed  by  the  common 
council ;  and  the  presiding  justice  has  found  that  such  was  the 
rate  at  which  the  charge  was  made. 

I  do  not  think  that  provision  of  the  ordinance  can  be  re- 
sorted to,  in  aid  of  this  judgment.  The  authority  there  given 
to  chai^  one  cent  for  ^very  100  gallons,  is  in  a  case  where 
the  business  used  more  than  10,000  gallons  daily.  A  slight 
calculation  will  show  that  to  come  within  that  provision,  the 
establishment  must  use  more  than  36,500,000  gallons  annu- 
ally ;  while,  on  the  trial  of  this  case,  the  whole  amount  of  the  ' 
water  used  during  the  year  was  found  to  be  36,072,744  gal- 
lons, or  less,  than  the  amount  required. 

But  I  do  not  deem  it  necessary  to  bring  this  case  within 
these  provisions,  in  order  to  sustain  the  right  of  the  Croton 
board  to  fix  the  extra  rates.  I  am  clearly  of  the  opinion  that 
fall  power  exists  in  the  Croton  board,  under  the  statutes  and 
ordinances,  to  make  special  charges  for  the  use  of  the  water, 
in  special  cases  for  which  no  rate  is  fixed  by  law,  and  that 
there  is  no  ground  for  interfering  with  the  judgment  on  that 
account. 

The  plaintiffs  also  object  to- the  amount  found  by  the  court 
as  the  quantity  of  water  used  by  them  during  the  year.  It  is 
a  sufficient  answer  to  this  objection  that  this  is  a  question  of 
fact  to  be  found  by  the  court,  that  the  only  ground  on  which 
we  can  review  that  finding  is  that  it  is  against  the  weight  of 
evidence,  and  that  no  evidence  has  been  inserted  in  the  papers 
submitted  to  us  on  this  appeal.  We  must  therefore  take  the 
findings  of  fact,  as  made  by  the  court,  to  be  correct,  and  can 
only  look  at  the  questions  of  law  presented  on  those  findings. 

The  amount  of  water  which  the  court  has  found  was  used 
during  the  year,  by  the  plaintiffs^  was  36,072,744  gallons,  and 
was  less  than  would  have  been  consumed  at  the  average  rate  | 

of  10,000  gallons  per  day.     The  provisions  of  that  ordinance,  { 

80  far  as  applies  to  a  quantity  which  exceeded  that  amount,  1 

have  nothing  to  do  with  this  case,  and  there  is  no  charge  pre-  | 

scribed  in  the  ordinance  applicable  to  it.    It  would  therefore 
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oome  mthin  the  discretionary  power  conferred  on  the  commis- 
sioners^ and  which  I  have  already  said  they  may  lawfully  ex- 
ercise. In  fixing  the  rate  to  be  paid,  they  have  adopted  the 
minimum  rate  prescribed  by  the  common  council  for  the  use 
of  a  larger  quantity.  Of  this  the  plaintifis  have  no  cause  to 
complain.  The  extra  use  of  the  water  is  not  compulsory.  If 
they  use  it,  they  should  be  willing  to  pay  the  price  which  the 
authorities  have  stated  to  be  the  lowest  sum  at  which  the 
aqueduct  department  shall  furnish  such  supplies.  If  not  so 
paid,  the  course  taken  by  the  defendants  was  one  authorized  by 
the  law,  and  necessary  for  the  proper  management  of  the  de- 
partment ;  and  without  the  remedy  there  adopted^  the  depart- 
ment would  be  remediless. 

The  judgment  should  be  affirmed. 

[Nbw  Tork  Gbnbbal  Tbbx,  December  IS,  1869.    Roa$mfeU,  Suiheriand 
and  Inffrahamj  JoBtices.] 


John  McLoughlin  and  Thomas  Muldoon,  executors,  &a 
V8.  Thomas  E.  McLoughlik  and  others. 

A  testator,  by  the  first  daiue  of  his  will,  gave  and  beqaeathed  to  TariovM  lel- 
atiTes  legacies  amoiiDting  in  the  whole  to  $11,000;  and  he  directed  that 
such  legacies  be  paid  in  such  order,  and  by  such  installmenUi,  or  otherwise, 
as  his  executors  might  deem  most  for  the  interest  of  his  estate;  and  that 
they  should  pay  interest  thereon  ft-om  the  time  of  his  death,  half-yearly, 
until  they  should  be  paid.  He  then  gave  and  bequeathed  to  M.  M.  $260  in 
quarterly  payments,  for  life ;  and  to  the  Boman  Catholic  Orphan  Asylom, 
in  the  city  of  New  Tork,  $100  a  year,  until  the  lapse  of  21  years  from  the 
time  of  the  testator's  death,  or  until  the  death  of  the  surriror  of  his  two 
youngest  children  liTing  at  the  time  of  his  death.  And  he  directed  his  ex- 
ecutors to  apply,  at  their  discretion,  $60  a  year  to  the  relief  of  the  pov 
of  St.  Mary's  church,  in  Grand  street,  New  York,  until  the  lapse  of  21 
years  from  his  death,  or  until  the  death  of  the  survivor  of  his  two  youngest 
children.  The  last  three  legacies  and  annuities  were  to  be  a  charge  on  the 
testator's  leasehold  |>ropeity  No.  197  Chatham  street  By  the  seventh 
claoae,  in  case  he  should  Itete  more  than  one  child  him  sonriviiia,  the  tes- 
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tator  dMiM  the  nst,  retldiM  a&d  remainder  of  his  estate,  real  and  per- 
soDal,  into  so  many  equal  shares  as  there  were  childroDi  and  he  gave  one  of 
said  shares,  as  applicable  to  each  child,  to  his  ezecntors  and  the  surriTors 
and  snrriyor  of  them,  his  heirs  and  assigns  ft>r  ever,  in  trusi  for  the  benefit 
of  such  children  and  their  issne.  The  testator  left  him  snnriTing  two  chll- 
drsD.  His  personal  estate  was  not  sufficient,  after  the  payment  of  his  debts, 
to  pay  in  Aill  the  legacies  given  by  the  will 

Jffddf  1.  That  the  whole  fVame  and  scheme  of  the  will  plainly  showed  that 
the  testator  intended  the  legacies  to  be  paid  absolutely,  and  at  all  events ; 
and  that  th^  were  a  charge  upon  the  whole  real  estate  of  the  testator;  and 
if  necessary  his  real  estate,  other  than  the  leasehold  interest  in  197  Chat- 
ham street,  must  contribute  to  the  ftill  payment  thereot 

2.  That  the  legacies  must  be  paid,  in  full,  before  the  residue  and  remainder 
could  be  held  and  applied  upon  the  trusts  and  to  the  uses  declared  in  the 
seventh  dause,  dec. 

8.  That  the  direction  to  the  executors  to  apply  at  their  discretion  |60  a  year 
to  the  relief  of  the  poor  of  St.  Mary's  church  was  valid,  and  could  be 
enforced. 

APPEAL  from  a  judgment  entered  at  a  special  term.  The 
action  was  instituted  by  the  plaintiffs  as  executors  of  the 
last  will  and  testament  of  Peter  McLoughlin,  for  the  purpose, 
among  others,  of  obtaining  the  judgment  of  this  court  as  to 
the  proper  construction  of  said  will.    The  will  was  as  follows : 

^^  Ftr&t.  I  give  and  bequeath  to  mj  sister  Alice,  widow  of 
Andrew  Muldoon,  ^5000 ;  to  my  sister  Bridget,  the  wife  of 
Patrick  Byrnes  of  Chiconet,  Susquehana  county,  state  of 
Pennsylvania,  $1000 ;  to  my  nephew  John  McLoughlin,  son 
of  my  brother  Patrick,  $2500 ;  to  my  niece  Bridget,  daugh- 
ter of  said  Patrick,  $2500 ;  and  I  direct  that  the  said  lega- 
cies be  paid  in  such  order,  and  by  such  installments,  or  other- 
wise, as  my  executors  may  deem  most  for  the  interest  of  my 
estate,  and  that  they  pay  interest  thereon  from  the  time  of 
my  death  half-yearly,  until  they  shall  be  respectively  paid. 

Second.  I  give  and  bequeath  to  my  half  sister  Mary  Mc- 
Loughlin $250  a  year,  in  quarterly  payments,  from  the  time 
of  my  death,  as  long  as  she  livte ;  such  annuity  to  be  a  charge 
on  my  leasehold  estate,  known  as  No.  197  Chatham  street,  in 
the  city  of  New  York 

2%»rdL  I  give  and  bequeath  to  the  Boman  Catholic  Orphan 
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Aqrlum  in  the  city  of  New  York  $100  a  year^  until  the  lapse 
of  21  years  from  the  time  of  my  death,  or  until  the  death  of 
the  Burvivor  of  my  two  youngest  children  living  at  the  time 
of  my  death,  or  the  death  of  my  only  child,  if  I  leave  hut 
one,  whichever  event  may  first  happen ;  such  annuity  to  be  a 
charge  on  my  leasehold  estate  No.  197  Chatham  street. 

Fourth,  1  order  and  direct  my  executors  to  apply,  at  their 
discretion,  $50  a  year  to  the  relief  of  the  poor  of  St.  Mary's 
church  in  Grand  street,  at  the  comer  of  Bidge  street,  in  the 
city  of  New  York,  until  the  lapse  of  twenty-one  years  from 
the  time  of  my  death,  or  until  the  death  of  the  survivor  of 
my  two  youngest  children  living  at  the  time  of  my  death,  or 
the  death  of  my  only  child,  if  I  leave  but  one,  ^?hichever 
event  may  first  happen ;  such  annual  payment  to  be  a  charge 
on  my  said  leasehold  property,  No.  197  Chatham  street,  in  the 
city  of  New  York. 

F^h.  I  give,  devise  and  bequeath  to  my  wife  Ann  F.  0. 
McLoughlin,  so  long  as  she  shall  continue  my  widow,  the  use 
of  my  dwelling  house,  known  as  No.  232  Madison  street,  in 
the  city  of  New  York,  and  all  my  household  furniture. 

Sixth.  I  give  and  bequeath  to  my  eldest  son  living  at  the 
time  of  my  death,  my  watch  and  watch  chain ;  if  I  should  not 
leave  any  son,  I  give  the  same  to  my  said  nephew  John  Mc- 
Loughlin. 

Seventh.  In  case  I  should  leave  more  than  one  child  me  sur- 
viving, I  divide  the  rest,  residue  and  remainder  of  my  estate, 
real  and  personal,  into  so  many  equal  shares  as  I  may  leave 
children ;  and  I  give,  devise  and  bequeath  one  of  said  shares 
as  applical)le  to  each  of  said  children  as  follows,  namely:  I 
give  such  share  to  my  executors  hereinafter  named,  or  to  such 
of  them  as  qualify  as  such  eJcecutors,  and  the  survivors  or 
survivor  of  them,  his  heirs  and  assigns  for  ever,  in  trust  to 
receive  the  rents  and  profits  thereof,  and  to  apply  the  aiud 
rents  and  profits  to  the  use  of  such  child  as  long  as  such  child 
lives ;  and  on  the  death  of  such  child>  leaving  lawful  issue, 
then  in  trust  to  grant,  convey  and  delirer  such  shares  to  such 
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issue  in  equal  shares,  said  issue  taking  by  roots  or  stocks,  and 
not  by  polls ;  and  if  such  child  should  die  without  leaving 
lawful  issue,  then  in  trust  to  grant,  convey  and  deliver  such 
share  absolutely  to  the  next  of  kin  of  such  child  being  my 
descendants,  in  such  proportion  as  they  would  be  entitled  to 
take  the  same  from  such  child  as  his  or  her  next  to  kin ;  and 
in  case  such  share  was  his  or  her  personal  estate,  and  he  or  she 
had  died  intestate,  and  without  wife  or  husband  him  or  her 
surviving,  and  in  default  of  any  such  next  to  kin,  then  in  trust 
to  grant,  bargain,  sell  and  convert  the  same  into  money,  and  to 
pay  and  divide  the  proceeds  of  such  share  between  and  among 
my  nephews  and  nieces  who  may  be  living  at  the  death  of 
such  child,  and  the  descendants  of  such  of  my  said  nephews 
and  nieces  as  may  then  be  dead,  all  my  said  nephews  and 
nieces  if  living  to  take  equal  shares  by  polls,  and  the  descend- 
ants of  any  of  such  nephews  and  nieces  as  may  then  be  dead, 
to  take  by  roots  or  stocks  the  share  or  proportion,  only  which 
the  deceased  nephew  or  niece  whom  they  may  represent  would 
have  taken  if  living. 

Eighth.  In  case  I  should  leave  but  one  child  me  surviving, 
then  I  give,  devise  and  bequeath  the  whole  of  such  rest,  resi- 
due and  remainder  of  my  real  and  i)ersonal  estate  to  such 
person  or  persons,  and  upon  the  like  trust,  as  applicable  to 
such  child  and  to  his  or  her  issue,  and  to  his  or  her  next  of 
kin  being  my  descendants ;  and  in  default  of  any  such  next 
of  kin,  to  my  nephews,  nieces  and  their  descendants  as  are 
mentioned  and  expressed  in  the  seventh  clause  of  this  will 
touching  the  several  shares  of  my  residuary  estate  therein  set 
apart  as  applicable  to  each  of  my  children,  in  the  event  of  my 
leaving  more  than  one  child.'' 

The  cause  was  tried  before  Justice  Mitchell,  without 
a  jury,  at  the  New  York  circuit,  in  January,  1857.  The 
judge  found  and  decided  as  matter  of  fact :  1st.  That  the 
testator  died  on  the  fourth  day  of  February,  leaving  a  last 
will  and  testament,  as  set  forth  in  the  complaint  and  evidence, 
which  was  duly  proved  before  the  surrogate  of  the  county  of 
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Kew  Yorky  and  letters  teBtomentary  therein  iasned  to  tlie 
plaintiffs,  who  took  upon  themBelves  the  execution  thereofl 
2d.  That  the  said  testator  left  him  surviving  hiB  widow,  Ann 
F.  G.  McLoughlin,  and  two  children,  Thomas  Edward  Ho* 
Loughlin  and  Mary  Ann  McLoughlin,  infiints.  3d.  That 
the  said  widow  intermarried  with.  Daniel  N.  Dugan,  in  the 
month  of  May,  1856.  4th.  That  the  personal  estate  of  the 
said  testator  was  not  sufficient,  after  the  payment  of  his  debts, 
to  pay  in  full  the  legacies  given  and  bequeathed  in  and  by  his 
said  wilL  And  the  said  justice  found  and  decided  as  matter 
of  law,  that  the  real  estate  of  the  testator  was  not  liaUe  to 
pay  the  said  legacies,  or  any  deficiency  therein,  after  the  ap- 
plication of  the  whole  personal  estate  to  the  payment  thereoC 
To  which  decision  the  plaintiff  John  McLougfalin,  and  the 
defendants  Alice  Muldoon,  Bridget  Byrnes  and  Bridget  Mo- 
Loughlin,  excepted.  And  thereupon  judgment  was  entered 
in  said  action,  in  and  by  which  it  was  decided  and  adjudged: 

Ist.  That  Ann  F.  0.  Dugan,  widow  of  the  testator,  having 
married  Daniel  N.  Dugan  since  the  death  of  the  sud  testator, 
to  wit,  on  the  Slst  day  of  January,  1856,  was  not  entitled, 
after  tbe  said  subsequent  marriage,  to  the  use  of  the  dwelling 
house  known  as  Na  232  Madison  street,  or  of  the  household 
furniture  of  the  deceased,  bequeathed  in  the  said  will  to  the 
said  Ann  F.  C,  so  long  as  she  continued  the  widow  of  the 
testator. 

2d.  That  the  bequest  of  the  annuity  to  Mary  McLoi^hlin 
of  $250  a  year  was  valid,  and  was  a  charge  upon  the  lease- 
hold estate  known  as  No.  197  Chatham  street,  and  upon  no 
other  fund. 

3d.  That  the  bequest  of  the  annuity  to  the  Boman  Catho* 
lie  Orphan  Asylum  in  the  city  of  New  York  of  $100  a  year 
was  valid,  and  a  charge  upon  the  said  leasehold  estate  197 
Chatham  street,  and  upon  no  other  fund. 

4th.  That  the  bequest  of  the  annuity  to  the  poor  of  Bt 
Mary's  church  in  Grand  street,  at  the  comer  of  Bidge  street 
in  the  city  of  New  York,  of  $50  a  yeapj  was  inyidid  and  void. 
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5th.  That  all  the  other  bequests,  devises  and  trasts  con- 
tained in  the  said  will  were  valid.  • 

6th.  That  the  legacies  given  in  and  hj  said  will  to  Alice 
Mnldoon,  Bridget  Byrnes,  John  McLonghlin  and  Bridget 
McLonghlin  respectively,  were  not,  nor  was  either  of  them, 
chargeable  npon  the  real  estate  of  which  the  testator  died 
seized,  bat  were  to  be  paid  out  of  the  personal  estate  of  the 
testator,  if  sufficient  for  such  purpose ;  and  if  not  sufficient, 
then  that  the  said  legacies  were  to  abate  proportionably. 

7th.  That  the  plainti£EB,  as  executors  of  said  will,  or  the 
survivor  of  them,  be  and  they  were  thereby  authorized  to  sell 
and  dispose  of  the  said  leasehold  estate  No.  197  Chatham 
street,  and  out  of  the  proceeds  of  sale  to  purchase  an  annuity 
for  the  said  Mary  McLonghlin,  and  for  the  said  Botnan  Oath* 
olic  Orphan  Asylum  respectively,  for  the  periods  mentioned 
in  the  will,  and  to  apply  the  residue  of  said  proceeds  towards 
the  pajrment  of  the  liBgacies  given  and  bequeathed  in  the  first 
item  of  said  will,  viz.  to  said  Alice  Muldoon,  Bridget  Byrnes, 
John  McLonghlin  and  Bridget  McLonghlin. 

8th.  That  each  of  the  parties  in  this  action,  excepting  the 
defendants  Daniel  N.  Dugan  and  Ann  F.  C.  Dugan  his  wife, 
out  of  the  estate  of  the  testator  in  the  hands  of  the  plain- 
tiflEs,  be  paid  their  costs  in  this  action,  with  a  counsel  fee  or 
allowance  in  addition. 

The  plaintiffs  appealed  from  the  4th  and  6th  clauses  of 
this  judgment  or  decree,  and  the  defendants  Alice  Muldoon, 
Bridget  Byrnes  and  Bridget  McLonghlin  from  the  6th  clause. 

John  E.  Develin,  for  the  plaintiffs.  I.  The  order  and  di- 
rection of  the  testator  to  the  executors  to  apply  in  their  dis- 
cretion $50  a  year  to  the  relief  of  the  poor  of  St.  Mary's  church 
is  a  charitable  bequest,  and  as  such  is  valid.  ( WiUiama  v. 
WUUamSj  4  Seldetiy  525.)  The  order  to  the  executors  named 
in  the  will  to  apply  the  $50  per  annum  is  positive,  and  makes 
them  trustees  for  that  purpose.  {Btuhbs  v.  Sargon^  2  Keen, 
255.    3  Mylne  (k  Craig,  507.)    And  the  discretion  given  to 
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ihem  is  not  as  to  whether  they  will  make  the  application,  bat 
as  to  the  subjects  of  it ;  and  the  same  degree  of  certainty  is 
not  required  in  regard  to  the  objects  of  a  charitable  bequest  as 
in  other  cases.    (  Williama  v.  WiUiamSj  ubi  supra.) 

II.   The  personal  property  of  the  testator  having  proved 
insufElcient  to  pay  the  legacies  in  full,  they  ought  not  to  abate, 
but  were  intended  by  the  testator  to  be  a  chai^  upon  the  real 
estate ;  which  intention  is  clearly  inferable  from  the  will,  and 
is  therefore  the  same  as  though  the  charge  had  been  made  in 
express  words.     {Harris  v.  Fly^  7  Paige,  421.)    The  provis- 
ions of  this  will  touching  this  point  are :  '^  I  direct  that  the 
said  l^acies  be  paid  in  such  order,  and  by  such  installments 
or  otherwise  as  my  executors  may  deem  most  for  the  interest 
of  my  estate,  and  that  they  pay  interest  thereon  from  the  time 
of  my  death  half-yearly,  until  they  shall  respectively  be  paid. 
In  case  I  should  leave  more  than  one  child  me  surviving,  I 
divide  the  rest,  residue  and  remainder  of  my  estate,  real  and 
personal,  into  as  many  shares  as  I  may  leave  children.    I  give, 
devise  and  bequeath  one  of  said  shares,  as  applicable  to  each 
of  said  children,  as  follows."    The  testator  then  devises  the 
rest,  residue  and  remainder  to  his  executors  who  may  qualify, 
and  directs  them  to  apply  the  proportionate  part  of  the  rents 
and  profits  to  the  use  of  each  child  daring  his  life,  with  cross 
remainders  in  case  of  death  of  either.     The  direction  in  the 
will  is,  substantially,  that  the  executors  shall  pay  these  lega- 
cies ;  for  it  is  left  with  them  by  the  testator  to  decide  what 
time  and  manner  of  payment  would  be  most  for  the  interefit 
of  his  estate,  the  whole  of  which,  real  and  personal,  is  given 
to  the  executors  as  above  mentioned.     The  testator,  when 
giving  this  direction  to  his  executors  in  regard  to  the  payment 
of  the  legacies,  refers  not  to  his  personalty  or  his  realty,  but 
to  his  entire  estate — ^thus  blending  the  personalty  and  realty, 
and  making  them  one  fund  to  be  eflected  by  the  payment— « 
plain  indication,  that  in  his  own  mind  the  testator  considered 
his  whole  estate  as  the  fund  out  of  which  the  l^aeies  were  to 
be  paid,  and  consequently  of  his  intention  that  both  the  per- 
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sonalty,  and  afterwards  the  realty  if  necessary,  should  oon- 
tribute  to  the  satisfaction  of  the  bequests.  (Bench  y.  BUeSf 
4  Madd.  187.  Tracy  v.  Tracy,  15  Barb.  503.  Rafferty  v. 
Glariy  1  Brad.  473.  Sassanchoer  v.  Tudcer,  2  5t«».  625.) 
The  testator  intended  that  the  l^acies  should  be  paid  in  full ; 
for  he  directs  interest  to  be  allowed  from  the  time  of  his  death 
half-yearly,  until  the  legacies  are  paid ;  and  thus,  by  impli- 
cation, declares  that  he  intended  there  should  be  no  abate- 
ment. There  is  no  specific  or  general  disposition  of  any  of 
the  real  estate  of  the  testator  in  any  section  preceding  the 
seventh  section  of  -his  will,  and  in  that  section  he  devises  '^the 
rest,  residue  and  remainder  of  his  estate,  real  and  personal," 
&a  These  words  are  decisive  of  the  intention  of  the  testator 
to  charge  his  realty  to  pay  tkese  legacies ;  for  unless  he  in- 
tended to  charge  them  on  the  real  estate,  the  words  ^^rest,  resi- 
due and  remainder,"  so  far  as  the  realty  is  concerned,  would  be 
inappropriate  and  without  meaning.  In  this  respect,  the 
present  case  diners  from  the  case  of  Lupton  v.  Lupion,  (2 
John.  Ch.  614,)  cited  by  Judge  Mitchell  at  special  term ;  for 
in  the  will  there  construed,  the  testator,  before  the  residuary 
clause,  had  made  devises  of  part  of  his  real  estate,  as  well  as 
given  legacies,  and  the  doctrine  of  atngtUa  singulis  was  ap- 
plicable :  not  BO  here.  (2  Jarman  on  WiUsy  532,  3,  4.  Av^ 
hrty  V.  Middletonj  Fin.  Ahr.  tit.  Charge  D.  HasseU  v.  Bew- 
mS,  2  ZH'dk.  526.  Brudenell  y.  Boughton,  2  Aik.  268.  Bench 
V.  Biles,  4  Madd.  187.  Cole  v.  Turner,  4  Buss.  376.  Jfore- 
house  V.  Scai/e,  2  Myl  &  Craig,  695.  Tracj  v.  Tracy,  15 
Barh.  503.  BaffeHy  v.  Clark,  1  Brad.  4:73.  Nichols  v.  Fos- 
tlewhaite,  2  Doll  131.) 

III.  The  judgment  of  the  special  t«rm  should  be  reversed, 
and  the  legacies  declared  a  charge  upon  the  lands  of  the  tes- 
tator to  the  extent  to  which  the  personal  property  is  insuffi- 
cient to  pay  them. 

Wm.  Futterton,  for  the  infant  defendants.    I.  The  testator 
gave  and  hequeathed  to  his  half  sister  Mary  McLoughlin  an 
Vol.  XXX.  30 
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annuity  of  $250,  and  added,  "such  annuity  to  be  a  charge  on 
my  leasehold  estate  known  as  No.  197  Chatham  street,  in  the 
city  of  New  York/'  He  also  gave  and  bequeathed  to  the 
Boman  Catholic  Orphan  Asylum  $100  a  year,  for  21  years, 
and  added,  '^  such  annuity  to  be  a  charge  on  my  leasehold  es- 
tate No.  197  Chatham  street/'  To  the  other  l^atees  he 
used  similar  language,  '^I  give  and  bequeath,"  but  did  not 
make  the  other  legacies  a  charge  upon  any  part  of  his  real 
estate.  The  testator  then,  after  dividing  the  rest,  residue  and 
remainder  of  his  estate,  real  and  personal,  into  as  many  shares 
as  he  had  children,  proceeds,  ^^  I  give,  devise  and  bequeath 
one  of  said  shares  to  each  of  said  children  as  follows,  namely: 
I  give  such  share  to  my  executors  hereinafter  named,  and  the 
survivors  or  survivor  of  them,  his  heirs  and  assigns  for  ever, 
in  trust  to  receive  the  rents  and  profits  thereof,  and  to  apply 
the  said  rents  and  profits  to  the  use  of  such  child,''  &a 

II.  The  personal  estate  is*  the  primary  fund  for  the  pay- 
ment of  debts  and  legacies,  and  the  l^al  presumption  is, 
where  a  legacy  is  given  without  any  specification  as  to  the 
fund  out  of  which  it  is  to  be  paid,  that  the  testator  intended 
it  should  be  paid  out  of  the  personal  estate  only;  and  if 
that  is  qpt  sufficient,  the  legacy  fiuls.  (Harris  v.  Fltf^  7 
Paigey  425.) 

III.  The  real  estate  is  not  charged  with  legacies,  unless 
that  intent  is  expressed  or  clearly  to  be  inferred  from  the  will 
(Lupton  V.  Lupton^  2  John.  Oh,  614)  Buch  intent  is  not  ex- 
pressed in  this  case  as  to  the  legacies,  nor  is  there  any  thing 
in  the  will  to  give  rise  to  an  tn/erence  that  the  testator  In- 
tended to  charge  the  lands  with  them.  A  oontrary  intent  is 
manifest  from  the  will  The  annuiiies  are  in  terms  made 
chargeable  on  the  Chatham  street  property.  If  the  testator 
had  intended  to  make  the  legacies  chargeable  upon  lands,  he 
would  have  employed  like  apt  language  for  that  purpose. 

lY.  The  devise  to  the  executors  is  in  trust ;  they  take  no 
interest  whatever  in  the  lands, 
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By  the  Courty  Sutherland,  J.  The  jndge,  at  special  term, 
found  and  decided,  as  matter  of  fact,  that  the  personal  estate 
of  Peter  McLoughlin  was  not  sufficient,  after  the  payment  of 
his  debts,  to  pay  in  full  the  legacies  given  and  bequeathed  by 
his  wilL  He  also  found  and  deoided,  as  a  conclusion  of  law, 
that  the  real  estate  of  the  testator  was  not  liable  to  pay  the 
said  legacies,  or  any  deficiency,  after  the  application  of  the 
whole  personal  estate,  to  the  pajrment  thereof. 

It  does  not  appear  from  the  complaint,  or  from  the  evidence 
in  this  case,  what  the  term  of  the  lease  of  197  Ohatham  street, 
of  which  the  testator  died  seised  or  possessed,  was ;  whether 
it  was  for  a  term  of  years,  or  for  the  life  of  another,  or  in  per- 
petuity ;  but  as  the  judge,  notwithstanding  his  decision  and 
conclusion  of  law,  that  the  real  estate  was  not  liable  to  con- 
tribute to  the  pa3rm6nt  of  the  legacies,  by  the  judgment  which 
was  entered,  authorized  the  lease  to  be  sold  by  the  executors, 
and  the  proceeds  to  be  applied' to  the  payment  of  the  legacies 
given  by  the  first  article  of  the  will,  after  first  providing  for 
the  payment  of  the  annuities  to  Mary  McLoughlin,  and  to  the 
Boman  Oatholic  Orphan  Asylum,  specifically  charged  thereon, 
I  must  assume  that  he  did  not  consider  the  lease  to  be  real 
estate,  and  that  it  must  have  appeared,  or  have  been  conceded 
on  the  trial,  that  the  lease  was  for  a  term  of  years,  or  for  the 
life  of  another,  and  was  deemed  to  be  assets  of  the  testator, 
and  as  such  to  have  passed  to  his  executors  on  his  death. 

As  the  plaintiffs,  the  executors,  and  the  defendants,  Alice 
Muldoon  and  others,  the  legatees  mentioned  in  the  first  article 
of  the  will,  excepted  to  such  decision  of  the  judge,  that  the 
real  estate  was  not  liable  to  contribute  to  the  payment  of  the 
legacies,  and  have  appealed  firom  such  decision,  I  assume, 
what  does  not  appear  very  clearly  from  the  case,  but  was  con- 
ceded on  the  argument,  that  the  proceeds  of  the  sale  of  the 
lease  of  197  Chatham  street,  after  providing  for  the  payment 
of  the  annuities  and  legacies  specifically  charged  thereon,  will 
not  be  sufficient,  together  with  the  other  personal  estate  of 
the  testator,  to  pay  his  debts  and  the  other  legacies  in  full 


468  OASES  IN  THE  SUPREME  COURT. 

McLoaghUn  «.  McLonghlin. 

The  qaestion  then  is,  whether  the  real  estate  of  the  testator, 
of  which  he  died  seised  in  fee,  is  liable  to  pay  the  legades 
given  by  the  first  article  of  the  will,  or  any  deficiency,  after  the 
application  of  the  personal  estate,  and  of  what  shall  remain 
of  the  proceeds  of  the  sale  of  the  lease,  after  providing  fi:>r  the 
payment  of  the  legacies  expressly  charged  on  the  lease. 

By  the  first  article  of  the  will,  the  testator  gives  to  his  two 
sisters  Bridget  Alice  Muldoon  and  Bridget  Byrnes,  and  to  his 
nephew  John  McLoughlin,  and  to  his  niece  Bridget  Byrnes, 
severally,  legacies  amounting  in  the  aggregate  to  $11,000,  and 
he  directs,  ^'that  the  said  legacies  be  paid  in  such  order,  and 
by  such  installments,  or  otherwise,  as  my  executors  may  deem 
most  for  the  interest  of  my  estate,  and  that  they  pay  iniertd 
thereon  J  from  the  time  €f  my  deaihy  ha^  yearly j  until  they 
shall  be  respectively  paid."  By  the  second  article,  he  gives  an 
annuity  of  $250  a  year  for  the  term  of  her  life  to  his  half 
sister  Mary  McLoughlin ;  by  the  third,  an  annuity  or  legacy 
of  $100  a  year  to  the  Boman  Catholic  Orphan  Asylum  in  the 
city  of  New  York,  until  the  lapse  of  21  years  from  the  time 
of  his  death,  or  until*  the  death  of  the  survivor  of  his  two 
youngest  children  living  at  the  time  of  his  death,  or  the  death 
of  his  only  child,  if  he  left  but  one ;  by  the  fourth,  he  directs 
his  executors  to  apply,  at  their  discretion,  $50  a  year  to  the 
relief  of  the  poor  of  St  Mary's  church  in  Grand  street,  in  the 
city  of  New  York,  for  and  during  the  same  tehn  that  he  di- 
rects the  $100  a  year  to  be  paid  to  the  Boman  Catholic  Or- 
phan Asylum.  The  legacies  given  by  the  2d,  3d  and  4th 
articles  of  the  will,  he  directs  to  be  a  charge  upon  his  lease- 
hold estate,  197  Chatham  street  By  the  fifth  article  of  his 
will,  the  testator  devises  and  bequeathes  to  his  wife,  so  long 
as  she  shall  continue  his  widow,  his  dwelling  house.  No.  232 
Madison  street,  and  all  his  household  furniture. 

Other  than  this  devise  to  his  wife,  there  is  no  devise  of  aiqr 
part  of  the  real  estate,  worth,  it  appears,  over  $70,000,  until 
you  come  to  the  seventh  article  of  the  will.  This  article  of 
the  will  is  curiously  and  somewhat  obscurely  drawn,  and  in- 
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tended  very  carefully  to  avoid  any  unlawful  restraint  upon  the 
power  of  alienation.  It  is  enough,  for  the  purpose  of  deciding 
the  questions  before  us  on  this  appeal,  to  say,  that  the  seventh 
artide  of  the  will  is,  in  effect,  a  devise  and  bequest  of  all  the 
rest,  residue  and  remainder  of  the  testator's  estate,  real  and 
personal,  to  his  executors,  upon  certain  express  trusts,  the 
validity  of  which  are  not  questioned  in  this  action;  so  that 
on  the  death  of  the  testator,  all  his  estate,  real  and  personal, 
except  the  estate  and  interest  devised  and  bequeathed  to  his 
wife  during  her  widowhood,  in  his  dwelling  house  and  furni- 
ture, vested  in  his  executors  in  trust,  as  .executors,  and  under 
the  seventh  article  of  the  will,  subject  to  the  payment  of  the 
debts  and  legacies.  Indeed,  if  the  testator  had  directly  and 
in  the  first  instance  devised  and  bequeathed  all  his  estate, 
real  and  personal,  subject  to  the  estate  and  interest  given  his 
wife  during  her  widowhpod,  to  his  executors,  in  trust,  there- 
from to  pay  his  debts  and  the  legacies,  and  to  hold  the  resi- 
due and  remainder  thereof  upon  the  trusts  and  for  the  uses 
declared  in  the  seventh  and  subsequent  articles  of  the  will,  his 
intention  that  the  l^^es  should  be  paid  absolutely  and  in 
full,  before  the  residue  and  remainder  could  or  should  be  held 
and  applied  upon  the  trusts  and  to  the  uses  declared  in  the 
seventh  and  subsequent  articles^  would  pot  have  been  more 
apparent. 

The  whole  ftsme  and  scheme  of  the  will  plainly  shows  that 
the  testator  intended  the  legacies  to  be  paid  absolutely  and  at 
all  events.  The  devise  and  bequest,  by  the  seventh  article,  to 
his  executors,  in  trust  for  his  children,  &c.,  is  not  only  in 
words  a  devise  and  bequest  of  the  rest,  residue  and  remain- 
der, c^ier  the  previous  bequests  of  the  l^acies,  but  he  directs 
interest  to  be  paid  on  those  not  charged  specifically  on  his 
leasehold  interest  in  197  Chatham  street,  payable  as  annuities 
from  the  time  of  his  death.  Why  should  he  direct  interest  to 
be  paid  on  these  legacies  from  the  time  of  his  death,  if  he  did 
not  intend  that  they  should  be  paid  absolutely  and  at  all 
events  ?     Probably  the  testator  intended  that  the  income  from 
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hifi  real  estate^  lacladiDg  197  Chatham  street,  should  help  paj 
the  legacies  given  by  the  first  article  of  the  will ;  hence  he 
directs  those  legacies  to  be  paid  in  such  order  and  by  such  in- 
stallmentSy  or  otherwise,  as  his  executors  should  deem  most 
for  the  interest  of  his  estate. 

It  is  plain  to  me,  that  these  l^acies  are  a  charge  upon  the 

whole  real  estate  of  the  testator,  and  that  if  necessary,  his 

I  real  estate,  other  than  the  leasehold  interest  in  197  Chatham 

street,  should  and  must  contribute  to  the  full  payment  thereo£ 

The  judge,  at  special  term,  also  held  and  decided  that  the 
bequest  of  the  annuity  of  $60  a  year  for  the  use  of  the  poor 
of  Bt.  Mary's  church  in  Grand  street,  was  invalid  and  void. 
As  appears  from  the  judge's  opinion,  his  decision  on  this  ques- 
tion was  a  mere  matter  of  form,  so  that  the  question  might 
go  up  to  the  general  term  with  the  other  question  as  to  the 
legacies.  There  can  be  no  doubt  that  the  direction  of  the 
testator  to  his  executors  to  apply,  at  their  discretion,  $50  a 
year  to  the  relief  of  the  poor  of  St.  Mary's  church,  was  valid 
and  can  be  enforced.  The  testator,  in  effect,  left  nearly  the 
whole  of  his  estate  to  his  executors ;  why  could  he  not  direct 
them  out  of  it  to  pay  $50  a  year  to  the  poor  of  Bt  Maiy's 
church  ?  He  could  have  paid  that  sum  yearly  for  their  relief 
in  his  lifetime,  and  he  could,  by  his  will,  direct  his  executors 
to  do  it  after  his  death.  The  discretion  given  to  the  execu- 
tors as  to  the  application^  does  not  aflEect  the  validity  of  the 
direction  or  bequest  It  would  be  very  extraordinary  if  there 
were  no  poor  of  that  churchy  The  executors  can  and  must 
act,  and  exercise  their  discretion.  I  can  see  no  principle  upon 
which  this  direction  or  bequest  is  invalid.  The  bequest  is  not 
to  the  poor,  but  to  the  executors^  for  the  benefit  of  the  poor. 
The  executors  take  the  whole  estate,  and  can  execute  the 
charity.  The  testator  has  seen  fit  to  give  them  a  discretioii 
as  to  the  application  of  the  annual  payment,  and  they  can 
and  ought  to  exercise  that  discretion. 

The  judgment,  at  special  term,  must  be  modified  so  as  to 
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oonfonn  to  the  oonclnsions  of  this  opinion  on  the  onlj  two 
questions  which  appear  to  be  presented  by  the  appeal 

The  costs  of  all  parties  on  this  appeal  mnst  be  paid  out  of 
the  estate  of  the  testator  in  the  hands  of  the  plaintiffs. 

[Nxw  York  Gbkshal  tsBit,  December  22, 1869.    BooBeveU,  Ingrdham  and 
SutherUmdf  JoBtices.] 


EiNO  V8.  Habbis. 

A  party  whose  Jndgmeni  has  beeo  iUegaUy  Taoatsd  will  nqj^  he  dopriTed  of  his 
lien,  if  he  ultimately  leTerses  the  order  whioh  set  aride  his  Judgment ;  un- 
less the  equities  of  bona  fide  purchasers  or  incumbrancers  intervene.. 

Thus,  where  a  Judgment  which  was  the  first  lien  Upon  mortgaged  premises  af- 
ter the  mortage,  was  vacated  and  set  aside  on  the  ground  of  irregularityi 
by  an  order  which  was  subsequently  reversed  on  appeal ;  BMi  that  {he 
Hen  of  such  Judgment  was  not  lost,  by  the  vacatur ;  but  that  the  Judgment 
was  entitled  to  be  first  satisfied  out  of  the  surplus  moneys  arising  from  a 
sale  of  the  premises,  under  the  mortgage,  in  preference  to  Junior  Judgments. 

APPEAL  from  an  order  made  at  a  special  teim  confirming 
the  report  of  a  referee  as  to  the  priorities  of  the  several 
liens  upon  sorplns  moneys.  The  fond  in  the  court  was  the 
snrplos  proceeds  of  the  foreclosure  sale  in  this  cause,  after 
satisfying  the  claims  of  the  mortgageea  The  claimants  of 
this  fund  were :  1.  Theodore  C.  Foote  and  Daniel  D.  Foote, 
who  obtained  a  judgment  in  this  court  against  Dennis  Har« 
lis,  owner  of  the  mortgaged  premises,  which  was  filed  and 
docketed  January  1, 1856,  for  $4607.90,  and  who  regularly 
filed  a  claim  to  the  surplus  in  this  cause.  2.  Bartolome 
Blanco,  who  recovered  a  judgment  in  this  court  against 
Harris,  which  was  filed  and  docketed  April  3,  1856,  for 
$72,685*66.  An  attachment  was  issued  in  this  action,  and 
levied  on  the  inorl^aged  premises,  January  7,  1856.  3.  Jose 
T.  Alfonso  and  others,  who  recovered  a  judgment  in  this  court 
against  Harris,  which  was  filed  and  docketed  January  30, 
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1856,  for  $13,610.65.  Ejjecution  was  issued  on  the  Foote 
jadgment,  and  subsequently,  on  February  29, 1856,  an  order 
was  made  at  a  special  term,  setting  aside  the  judgment  and 
execution  for  irregularity,  and  Tacating  the  judgment  on  the 
docket.  A  memorandum  of  this  order  was  entered  on  the 
docket.  On  appeal,  this  order  of  the  special  term  was  t;aca- 
ted  and  set  aside  by  an  order  made  at  general  term,  May  8, 
1856.  This  order  was  delivered  to  the  clerk  May  12.  A 
memorandum  of  tliis  order  was  entered  on  the  docket,  Octo- 
ber 21,  1856.  Upon  motion  at  general  term,  on  the  part  of 
Harris,  an  order  was  made  November  23, 1857,  (by  default,) 
by  which  the  order  of  May  8, 1856,  was  opened,  and  the  ap- 
peal from  the  order  of  February  29,  1856,  ordered  to  stand 
for  argument.  On  November  30, 1857,  the  order  of  Novem- 
ber 23  was  ^^ vacated  and  wholly  set  aside;"  and  the  motion 
to  set  aside  the  order  of  May  8, 1856,  was  denied.  The  sale  of 
thfi  mortgaged  premises  took  place  February  5, 1857 ;  and  the 
proceeds  in  the  chamberlain's  hands  amounted  to  $2446.25. 
Mr.  Cambreling,  who  was  appointed  referee  to  ascertain  the 
priorities  of  the  liens,  reported  that  the  Foote  judgment  be- 
came a  lien  on  the  mortgaged  premises  January  1,  1856,  and 
so  continued  till  February  29, 1856,  when  the  judgment  and 
docket  thereof  were  vacated ;  and  that  said  lien  was  not  re- 
vived till  October  21, 1856,  when  the  docket  of  the  judgment 
was  restored ;  that  Blanco's  judgment,  docketed  April  3, 
1856,  related  back  to  the  levy  of  the  attachment,  January  7, 
1856,  and  became  a  lien  from  that  day ;  and  that  Blanco  was 
entitled  to  the  fbnd  in  court,  as  having  the  first  lien.  Upon 
exceptions  to  this  report,  on  the  part  of  the  Footes  and  of 
Alfonso  and  others,  the  report  was  confirmed  at  a  special 
term,  and  T.  C.  and  D.  D.  Foote,  and  Alfonso  and  others, 
appealed. 

Wm.  M.  EvaHs,  for  the  appellants  T.  C.  and  D.  D.  Foote. 

B.  8.  Fmmetf  for  Alfonso  and  others. 
John  Anthon^  for  Blanco. 
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Btf  the  (hurt,  Mullin,  J.  On  or  about  the  12th  Jime» 
1856,  an  action  of  forecloanre  was  ^commenced  by  the  plain- 
tifGs,  as  mortgagees,  against  Hairis,  the  mortgagor,  and  others, 
to  foreclose  a  mortgage.  In  or  about  October,  1856,  judg^ 
ment  was  entered  in  that  suit,  and  the  premises  were  sold 
about  the  5th  February,  1857.  There  was  a  surplus,  arising 
from  the  sale,  of  $2646.25.  On  the  1st  of  January,  1856,  a 
judgment  was  docketed  in  this  court  in  favor  of  Theodore  C. 
Foote  and  D.  D.  Foote,  against  Harris,  the  defendant  in  this 
suit,  for  $3456.37,  and  on  that  day  it  became  a  lien  on  the 
mortgaged  premises.  On  the  29th  February,  1856,  this  judg- 
ment was  set  aside  for  irregularity,  and  an  entry  of  its  vaca- 
tur made  on  the  docket,  by  order  of  t)ie  court.  On  the  8th 
May,  1856,  an  order  was  made  by  the  general  term,  to  which 
an  appeal  had  been  taken  from  the  above  order  of  the  special 
term,  vacating  that  order,  by  de&ult. 

On  the  23d  November,  1857,  an  order  was  made,  I  conclude 
by  default,  vacating  the  order  of  the  general  term  of  the  8th 
May,  1856.  And  on  the  30th  of  November,  1857,  the  last 
motioned  order  of  the  23d  of  the  same  month  was  vacated, 
and  a  motion  to  set  aside  the  order  of  the  general  term  of  the 
8th  May,  1856,  was  denied.  The  owners  of  this  judgment 
apply  for  the  surplus  moneys,  on  the  ground  that  their  judg- 
ment is  the  first  lien  thereon. 

On  the  2d,  of  January,  1856,  Bartoleme  Blanco  commenced 
an  action  in  this  court,  by  attachment,  against  the  defendant 
Harris,  which  attachment  was  delivered  to  the  sheriff  on  that 
day.  Judgment  in  that  action  was  docketed  against  the  de- 
fendant on  the  3d  of  April,  1856,  for  $12,685.66.  The  own- 
ers of  this  judgment  claim  the  surplus,  on  the  ground  that 
theirs  is  the  oldest  lien  on  the  premises,  subsequent  to  the 
mortgage ;  the  lien  attaching  from  the  delivery  to  the  sheriff. 

On  the  4th  December,  1855,  Jose  S.  Alfonso  and  others 
commenced  an  action  in  this  court  against  the  defendant  Har- 
ris and  others,  and  on  the  30th  of  January,  1856,  judgment 
was  duly  docketed  in  said  action,  in  favor  of  the  plaintifb. 
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for  $13,610.65.  The  owners  of  this  jadgment  ako  daim 
the  Burpliis. 

If  the  jadgment  in  fiivor  of  Foote  can  maintain  its  priority, 
it  is  entitled  to  the  whole  fund,  and  it  will  be  unneoessaiy  to 
inqnire  into  the  priority  of  the  other  two  jadgments. 

It  is  insisted,  that  the  judgment  of  Foote  lost  its  priority 
by  reason  of  the  order  of  the  sitocial  term  of  February,  1856, 
vacating  and  setting  aside  that  judgment  and  the  entiy  of  it 
on  the  docket ;  and  that  the  reversal  of  that  order  by  the  gen- 
eral term  did  not  revive  the  lien  which  was  destroyed  by  the 
entry  on  the  docket ;  and  that  in  order  to  revive  it,  as  of  the 
date  of  the  original  docketing,  it  was  necessary  that  the  court 
should  order  it  docketed  nunc  pro  tunc;  and  as  no  such,  order 
has  ever  been  made,  the  lien  did  not  attach  again  nntil  the 
entry  on  the  docket  in  October,  1856,  of  the  fact  of  reTersal 
of  the  order  of  the  special  by  the  general  term  in  Hay,  1856. 
If  these  positions  are  correct,  then  the  Foote  judgment  has 
no  daim  to  the  surplus. 

It  is  argued  by  the  counsel  of  the  owners  of  the  other  two 
judgments  that  the  vacatur  of  the  judgment  of  Foote,  and  the 
entry  on  the  docket,  terminated  the  lien ;  and  that  although 
the  reversal  of  the  order  might  revive  the  judgm^t,  it  did  not 
get  rid  of  the  entiy  on  the  docket ;  and  as  the  judgment  is 
not  a  lien  until  docketed,  the  judgment  when  revived  was  not 
redocketed;  and  hence  no  lien  was  obtained,  by  reason  of 
the  revivor. 

It  seems  to  me  that  this  reasoning  is  fallacious.  The  entiy 
on  the  dodcet  of  the  judgment  was  not  destroyed  or  defaced 
by  the  order  of  the  spedal  term.  The  ent^,  in  pursuance  of 
the  order,  had  the  effect  to  terminate  the  lien ;  or  rather,  it 
informed  all  concerned  that  it  wa&  no  longer  a  lien.  So  in  re- 
gard to  the  judgment  The  record  remained  on  file,  and  the 
orders  remained  on  the  books  of  the  clerk,  as  if  no  order  had 
been  made ;  but  the  judgment  was,  in  contemplation  of  law, 
destroyed.  When  the  order  of  the  general  term  was  entered, 
it  had  the  same  effect  npon  that  branch  of  the  order  of  the 
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special  term  relating  to  the  docket  that  it  had  on  that  part 
relatijig  to  the  judgment.  If  reversing  that  part  relating  to 
the  judgment  revived  the  judgment,  as  of  the  day  when  it 
was  vacated,  then  surely  the  lien  was  revived  from  the  same 
time  when  the  entry  cancelling  the  docket  was  swept  away. 

I  do  not  mean  to  say  that  either  the  judgment,  or  its  lien, 
is  revived  for  all  purposes^  and  against  all  partiea  Such,  I 
apprehend,  is  not  the  law.  After  the  entry  of  the  order  of 
the  special  term,  aU  persons  dealing  with  the  real  estate  of  the 
judgment  debtor  as  bona  fide  purchasers  and  incumbrancers, 
and  all  commencing  actions  affecting  the  real  estate,  would  be 
at  liberty  to  act  as  if  no  such  judgment  had  ever  been  dock- 
eted ;  and  the  subsequent  reversal  of  the  order  could  not  af- 
fect such  parties  or  their  proceedings^  Buch  parties  have  a 
dear,  equitable  and  l^gal  daim  to  protection  against  any  in- 
quiry arising  from  the  reversal  of  the  order,  after  their  rights 
have  attached.  But  there  is  no  such  equity  in  favor  of  judg- 
ment creditors,  who  became  such  by  adverse  proceedings,  or 
by  confession ;  unless  it  may  be  when  the  confession  is  given 
to  secure  advances,  or  under  such  circumstances  as  constitute 
the  plaintiff  a  bona  fide  incumbrancer  for  valua  The  bona 
fide  purchasers  and  incumbrancers  deal  with  property  with 
notice,  and  on  the  faith  of  the  order  vacating  the  judgment ; 
in  other  words,  they  deal  with  the  debtor's  property  as  if  the 
judgment  had  never  been  a  Uen  on  it.  They  pay  or  advance 
money  upon  the  property  freed  from  the  lien  of  such  judg- 
ment. Having  thus  acted^  it  would  be  a  fraud  upon  th^a  to 
revive  the  lien,  and  give  it  a  preference  over  their  lien  or  title. 
But  the  judgment  debtor  who  obtains  his  judgment  by  action, 
has  not  l^een  influenced  in  his  action  by  the  order  vacating  the 
judgment  Ho  has  parted  with  nothing  on  the  fsiith  of  such 
order,  and  he  is  not  made  a  loeer  by  its  reversal  and  the  revi- 
val of  the  lien.  I  do  not  mean  that  he  is  not  by  the  reversal 
made  worse  than  he  was  while  the  order  of  the  spedal  term 
was  in  force,  but  I  mean  no  worse  than  he  was  when  he  re- 
covered his  own  judgment    His  ju^^^ment  was  then  previous 
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to  Foote%  and  in  placed  by  the  reversal  in  tiie  same  relative 
pcNntiqn.  • 

The  learned  connsd  for  the  junior  judgment  creditors  seem 
to  place  great  stress  on  the  fact  that  no  entry  of  the  reversal 
vas  made  on  the  docket  until  October,  1856,  and  that  the 
original  entry  made  pursuant  to  the  order  of  the  special  term 
was  permitted  to  stand  until  that  time.  According  to  my  un-^ 
derstanding  of  the  law,  these  parties  had  no  interest  in  the 
docket,  beyond  the  fact  of  the  entry  or  non-entry  of  the  Foote 
judgment  therein.  If  it  was  docketed  then,  it  became  a  lien ; 
if  it  was  not,  then  it  was  no  lien.  What  happened  to  the 
judgment,  or  its  docket,  after  that,  would  affect  the  parties 
according  to  their  equitable  rights  as  between  each  other,  and 
as  between  them  and  the  judgment  debtor.  In  other  words, 
the  lien  of  the  judgment  would  be  recognized  or  disregarded, 
as  the  equities  of  the  case  might  require.  The  docket  of  a 
judgment  performs  a  double  office :  it  creates  a  lien,  and  gives 
notice  to  parties  dealing  with  the  judgment  debtor  and  his 
property,  of  the  charges  upon  him  and  it.  Bona  fide  pur- 
chasers and  incumbrancers,  only,  can  complain  of  the  want  of 
notice.  The  judgment  creditor  proceeding  adversdy  has  no 
equities  arising  from  the  want  of  notice.  Let  us  suppose  that 
Blanco's  judgment  became  on  the  day  it  was  docketed  a  lien 
on  100  acres  of  land,  of  which  Harris  had  the  title ;  and  that 
before  the  recovery  of  the  judgment,  an  action  had  been 
brought  to  compel  Harris  to  reconvey  to  his  grantor  50  of  the 
100  acres,  on  the  ground  of  fraud  in  acquiring  the  title,  judg- 
ment is  recovered  declaring  the  purchase  by  Harris  fraudulent, 
and  directing  an  entry  on  the  record  of  the  deed  to  that  ef- 
fect. This  judgment  is  afterwards,  in  all  things,  reversed. 
Now  can  it  be  contended  that  it  would  require  any  entry  on  the 
record  of  the  deed,  in  order  to  subject  the  50  acres  to  the  lien 
of  Blanco's  judgment  ?  I  apprehend  not.  Yet  all  persons 
dealing  with  the  land  after  the  entry,  are  charged  with  notice 
of  the  judgment  and  its  effect  on  the  title.  And  until  some- 
thing is  done  to  take  away  the  effect  of  this  notice,  bona  fide 
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purchasers  and  incombrancers  have  the  right  to'  treat  the  lands 
as  ndt  charged  with  the  lien  of  the  judgment  But  could  the 
judgment  creditors  of  Harris  claim  any  equities,  because  no 
entry  of  the  reversal  was  made  on  the  record  ?  I  apprehend 
not.  Tet  the  equity  to  do  so  is  just  as  strong  as  it  is  to  ac- 
quire a  preference  over  Foote's  judgment,  because  there  was 
^o  entry  of  reversal  on  the  docket.  But  it  is  unnecessary  to 
discuss  the  question  further.  It  seems  impossible  that  a  party 
whose  judgment  has  been  illegally  vacated  should  be  deprived 
of  his  lien,  if  he  ultimately  reverses  the  order  which  set  aside 
his  judgment ;  unless  the  equities  of  bona  fide  purchasers  or 
incumbrancers  intervene. 

Had  a  formal  record  been  made,  upon  the  reversal  of  the 
judgment,  it  would  have  directed  ^^that  the  plaintiff  be  re- 
stored to  all  things  which  he  had  lost  thereby,"  i.  e.  the  judg- 
ment recovered.  To  give  full  effect  to  this  direction  the  lien 
must  be  restored,  when  it  can  be  done  without  prejudice  to 
those  parties.  And  it  has  never  been  supposed  that  a  judg- 
ment creditor  by  adverse  proceedings  was  a  party  having  an 
equity  to  protect,  in  such  eases.  The  judgment  of  Foote 
must  be  held  to  have  the  prior  lien  upon  the  surplus ;  and  as 
it  is  large  enough  to  swallow  up  the  whole,  that  judgment  is 
entitled  to  the  whole  surplus.  The  order  of  the  special  term 
18  therefore  reversed. 

[New  JoBK  0BNBBAL  Tbbk,  Deoember  22,  1859.    Roosevdt,  Sutherland 
and  MuUin,  Jnsiioes.] 
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BHXBXAiir  &  MoCabb  vs.  Fbxam,  BurviYor.  &o. 

Where  iDdlTidqaUi  take  a  steamboat  from  the  general  owner,  and  agree  to  pay 
the  persons  employ^  In  navigating  her,  and  the  expenses  of  ronning  the 
boat,  they  are  the  owners,  for  the  time,  and  responsible  for  neg^lgeDoe  tn 
her  naTlgatioD. 

80,  if  they  reoeive  the  price  of  passage,  freight,  A«.,  and  hate  the  direction 
and  control  of  the  boat. 

If  they,  by  their  contract,  charter  the  boat  generally,  they  are  owners,  in  re- 
spect to  liability  for  negligence  in  nmning  her.  If  the  contract  is  one  of 
affreightment,  merdy,  they  are  not  snch  owners. 

Where  the  owner  of  a  steamboat,  which  is  disabled  so  that  aba  caoaot  make 
her  trip,  hires  another  boat  in  her  place,  to  take  her  tows,  freight  and  pas- 
sengers to  a  designated  point,  the  officers  and  crew  of  the  latter  boat 
remaining  in  the  exdnsife  control  of  her,  during  that  trip,  and  being 
paid  therafor,  by  her  general  owner,  the  contract  is  not  a  contract  of  af- 
freightment 

If  the  charterers  employ  the  officers  and  hands,  and  are  legally  responsible  to 
them  for  their  wages,  the  charterers  have  the  control  of  the  steamboat,  and 
are  liable  as  owners,  d&c.  in  the  absence  of  eyidence  of  some  special  ar- 
rangement securing  the  beat  to  others. 

In  case  of  a  collision,  the  crew  of  the  iqjiired  Teasel  are  not  bo«nd  to  repiala 
on  board,  unless  it  is  entirely  plain  that  they  can  do  so  with  safety,  and 
there  is  good  reason  to  suppose  the  vessel  can  be  saved.  If  such  drcnm- 
stances  exist,  however,  leaving  the  vessel  is  gross  negligence. 

Unless  such  crew  grossly  err  In  Judgment*  in  abandoning  the  iqlured  Teasel 
soon  after  the  collision,  the  owners  of  the  vessel  in  ISuilt  will  not  be  thereby 
exonerated  from  liability  for  the  loss  occasioned  by  the  collision. 

APPEAL  from  a  judgment  entered  on  the  verdiotof  »  jniy^ 
after  a  trial  at  the  circuit.  The  faction  was  brought  to 
recover  the  damages  sustained  b^  the  plMntifis  by  reaaou  of  a 
collision,  on  the  Hudson  river,  between  the  steamboat  Dekr 
ware  and  a  sloop,  the  cargo  of  which  was  owned  by  the  pkin- 
ti£b.  The  sloop  was  sunk,  by  the  collision,  and  the  caigo  of 
bricks  lost.  As  soon  as  the  sloop  struck,  her  crew,  without 
waiting  to  ascertain  the  injury,  in  al^rm  jumped  on  board  the 
steama-,  md  remained  there.  The  sloop,  after  the  desertion 
by  her  crew,  remained  afloat  from  20  to  90  minutes  bef<Hre 
she  sunk.  The  defendants  insisted  that  if  the  crew  had  not 
abandoned  her,  she  could  have  been  run  ashore  on  the  mud 
flats,  and  saved,  with  her  cargo.    The  steamer  Ddaware 
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then  owned  by  Benben  Smith,  who  appointed  and  paid  her 
officers  and  crew  for  that  voyage.  The  defendants  Fream  and 
Mabey  then  owned  the  steamer  Bobert  L.  Stevens^  which,  be- 
ing disabled,  the  Delaware  was  hired  in  her  place  to  take  her 
tows,  freight  and  passengers  to  Sangerties.  The  officers  and 
crew  of  the  Delaware  remained  in  exclusive  control  on  that 
trip,  and  were  paid  therefor  by  Smith. 

At  the  close  of  the  testimony,  the  justice  charged  the  jary 
that  two  general  questions  were  submitted  to  them : 

First.  Did  the  injury  alleged  arise  from  negligence  or  mis- 
conduct on  the  part  of  those  navigating  the  steamboat  ? 

Second.  Were  the  defendants  responsible  for  such  negli- 
gence or  misconduct,  if  it  existed  ?  That  two  persons  cannot 
be  responsible  at  the  same  time  ;  it  must  be  either  the  general 
owner  or  the  charterer,  the  one  or  the  other,  and  not  both. 
And  whether  it  be  the  one  or  the  other,  depends  on  which  had 
the  control  of  the  steamboat  at  the  time  of  the  injury.  If 
Smith,  the  general  owner,  then  had  the  control,  he  was  re- 
sponsible. If  Fream,  the  charterer,  on  the  other  hand,  had 
that  control,  then  he  was  responsible.  That  in  order  to  re- 
cover, the  plaintiff  must  prove  that  the  defendants  were  the 
owners  at  the  time  of  the  injury,  or,  in  other  words,  that  they 
then  had  such  control  and  management  of  the  steamboat  Del- 
aware, so  as  to  constitute  them  owners  for  the  time  being. 
That  if  the  defendants  took  such  steamboat  from  the  general 
owner  at  a  fixed  price  for  the  boat,  and  employed  and  agreed 
to  pay  the  persons  engaged  in  navigating  her,  and  the  ex- 
penses of  running  the  boat,  they  were  the  owners  for  the  time, 
and  were  responsible  for  the  injury,  if  occasioned  by  negli- 
gence^r  misconduct  in  the  navigation  of  the  steamboat.  To 
which  the  counsel  for  the  defendants  excepted.  The  judge  fur- 
ther charged  the  jury,  that  if  the  defendants  received  the  price 
of  passage,  freight  and  towage,  for  that  trip,  and  had  the 
direction  and  control  of  the  vessel,  they  were  thereby  in  judg- 
ment of  law  owners  of  the  Delaware  for  that  trip,  and  respon- 
sible in  this  action.    That  if  the  contract  between  the  parties 
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for  the  use  of  the  steamboat  was  a  charter,  of  the  boat,  the 
defendants  were  owners ;  if  a  contract  of  aflfreightment  merely, 
they  were  not  owners.  That  it  was  clear  that  the  contract  in 
qnestion  was  not  a  contract  of  aflfreightment.  That  if  the 
defendants  employed  the  officers  and  hands,  and  were  legally 
responsible  to  them  for  their  wages,  then  the  defendants  had 
the  control  of  the  steamboat,  and  were  liable  as  owners ;  and 
this  was  a  question  submitted  to  the  jury  for  their  determina- 
tion. To  these  portions  of  the  chatge  the  counsel  for  the 
defendants  also  excepted.  The  counsel  for  the  defendants  re- 
quested his  honor  to  charge  the  jury  as  follows :  That  if  die 
defendants  hired  the  Delaware,  with  her  officers  and  men, 
and  were  responsible  to  the  general  owner  for  the  pay  of  her 
officers  and  men,  and  not  to  those  officers  and  men  themaelTes, 
the  steamboat  was  so  under  the  control  of  the  general  owner, 
and  he  alone  was  responsible  for  the  misconduct  of  her  crew. 
But  the  judge  refused  so  to  charge,  or  to  charge  otherwise 
than  he  had  already  charged ;  to  which  refusal  the  counsel 
for  the  defendants  excepted.  The  judge  further  chaiged,  that 
it  would  be  holding  the  crew  of  the  sloop  to  too  rigid  a  rule, 
to  require  them  to  judge,  under  such  circumstances  as  are 
here  presented,  whether  there  was  danger  in  remaining  on 
board  of  the  sloop  to  take  care  of  her,  and  hold  them  respon* 
sible  for  an  error  in  such  a  judgment  They  must  have  been 
guilty  of  gross  error  in  their  judgment,  and  a  gross  mistake  in 
abandoning  her,  in  order  to  visit  the  loss  upon  the  owners. 
To  this  part  of  the  charge  the  defendants'  counsel  also  except- 
ed. The  jury  found  a  verdict  for  the  plaintiflb  for  the  full 
amount  claimed,  being  the  sum  of  $489.50 ;  and  thereupon  the 
presiding  justice  ordered  that  judgment  should  be  entered  on 
such  verdict,  but  that  all  other  proceedings  of  the  plaintiffii 
should  be  stayed,  with  time  for  the  defendants  to  make  and 
serve  a  case  and  exceptions ;  and  further  ordered,  that  such 
case  and  exceptions  should  be  heard  in  the  first  instance,  on 
appeal  from  such  judgment,  at  the  general  term. 
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ShAimui  V.  Fraam. 
Bobert  Dodge,  for  the  appellant 

Jame8  M.  BmUh,  for  the  respondentB. 

By  the  Oowrt,  T.  B.  Stbono,  J.  The  qneBtions  of  &ct  in 
this  caae  mnst^  on  the  appeal,  be  regarded  as  settled  \fj  the 
yerdict.  An  appeal  upon  the  facts  lies  only  when  the  trial 
was  by  the  court  or  referees,  and  not  when  the  trial  was,  80 
in  this  case,  by  jury. 

I  think  the  objection  to  the  question  to  the  witness  McAl- 
lister was  properly  sustained.  It  was  not  a  question  in  the 
case  whethw  generally,  in  case  of  danger  to  a  vessel  of  collision 
with  a  steamboat,  which  could  be  avoided  by  lufSng,  it  would 
be  proper  for  the  vessel  to  keep  her  course  or  luff.  Besides, 
the  law  determines  what  is  proper  in  such  cases,  and  it  is  not 
a  subject  of  inquiry  by  evidence.  The  inquiry  should  have 
been,  what  would  have  been  proper  under  such  drcumstances 
as  were  disclosed  in  the  case? 

None  of  the  exceptions  to  the  chaige  are,  in  m^  opinion, 
well  taken. 

If  the  defendants  took  the  steamboat  from  the  general  own- 
er, and  agreed  to  pay  the  persons  employed  in  navigating  her, 
and  the  expenses  of  running  the  boat,  they  were  the  owners 
for  the  time,  and  responsible  for  negligence  in  her  navigation. 

Bo,  if  they  received  the  price  of  passage,  freight^  &a,  and 
had  the  direction  and  control  of  the  boat 

If  the  defendants  by  their  contract  chartered  the  boat  gen- 
erally, they  were  owners  in  respect  to  liability  for  negligence 
in  running  her. 

If  the  contract  was  one  of  affreightment  merely,  they  were 
not  such  owners. 

The  evidence,  I  think,  warranted  the  opinion  expressed  by 
the  judge,  that  the  contract  was  not  a  contract  of  a£&eight- 
mmit  It  cannot  be  insisted  that  this  question  should  have 
been  submitted  to  the  jury,  as  that  was  not  requested  at  the 
triaL 
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K  the  defendants  employed  the  officers  and  hands,  and  were 
l^^ly  responsible  to  them  for  their  wages,  the  defendants  had 
the  control  of  the  steamboat,  and  were  liable  as  owners,  &a, 
in  the  absence  of  evidence  of  some  special  arrangement  secur- 
ing the  control  of  the  boat  to  others,  and  there  is  no  such  evi- 
dence in  the  case. 

Unless  the  crew  of  the  vessel  struck  by  the  steamboat 
grossly  erred  in  judgment  in  leaving  her  soon  after  the  collis- 
ion, I  think  the  defendants  are  not  thereby  exonerated  from 
liability  for  the  entire  loss,  although  the  vessel  floated  thirty 
or  forty  minutes  after  the  collision,  before  it  sunk,  and  might 
have  been  run  on  shore.  The  crew  were  not  bound  to  remaia 
on  the  vessel  unless  it  was  entirely  plain  they  could  do  so 
with  safety,  and  there  was  good  reason  to  suppose  the  vessel 
could  be  saved.  If  such  circumstances  existed,  leaving  the 
vessel  was  gross  negligence. 

The  request  to  charge  was,  I  think,  properly  declined.  It 
would  not  follow,  if  the  defendants  hired  the  steamboat,  and 
were  responsible  to  the  general  owner  for  the  pay  of  the  offi- 
cers and  men,  and  not  to  the  officers  and  men  themselves,  that 
the  general  owner  had  the  control  of  the  boat.  If  such  was 
the  contract,  the  defendants  might  have  taken  and  retained 
such  control,  and  there  is  evidence  tending  to  prove  that  thej 
did  so. 

My  conclusion  is  that  the  judgment  should  be  affirmed. 

Judgment  affirmed. 

[New  York  Ginbbal  Tbbk,  December  28, 1869.    Boatndt^  T.  IL  Skrmg 
and  Sutherland,  Justices.] 
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De  Gboot  V8.  Jay  and  another. 

A  reoelrer  is  an  o£Soer  of  the  conrt,  and  by  the  well  settled  practice,  penniA* 

aion  of  the  court  is  necesaary,  to  warrant  an  action  against  him. 
This  rule  is  essential  for  the  protection  of  receivers  against  nnnecessaiy  and 

oppressive  litigation,  and  should  be  carefully  maintained. 
It  is  a  contempt  of  the  court,  to  sue  a  receiver  without  such  permission,  and 

the  proceedings  in  an  action  brought  against  him  without  leave  may  be 

stayed,  or  set  aside,  on  motion  or  petition. 

APPEAL  from  an  order  made  at  a  special  term,  denying  a 
motion  on  the  part  of  {he  defendants  for  a  stay  of  pro- 
ceedings in  the  action. 

Charles  E,  Whiieheady  for  the  plaintiff. 

E.  W.  Dodge,  for  the  appellant. 

By  the  Court,  T.  K.  Stbono,  J.  The  defendant  Jay  is  the 
receiver,  appointed  hy  this  court,  of  the  Mechanics*  Fire  In-r 
snranoe  Company,  an  insolvent  corporation;  and  the  other 
defendant  is,  under  an  order  of  the  court,  the  attorney  of  said 
receiver.  The  plaintiff  is  a  creditor  of  the  company,  and  has 
brought  this  action  to  have  the  defendants  enjoined  from  en-» 
forcing  two  judgments,  one  against  him  alone,  and  the  other 
against  him  and  another  person,  in  two  foreclosure  suits,  and 
to  have  the  judgments  set  aside,  and  also  for  general  relief; 
under  which  general  prayer  he  asks  to  have  the  receiver  re- 
strained from  applying  the  funds  of  the  company  towards  pay- 
ing a  particular  claim.  The  defendants  applied  to  the  court 
at  special  term,  upon  petition  and  other  papers,  for  a  stay  of 
proceedings  in  the  action,  which  was  denied,  and  the  case  is 
now  before  the  court  on  appeal  from  that  order.  It  does  not 
appear  that  leave  of  the  court  was  obtained  for  bringing  the 
action,  and  it  was  assumed  on  the  argument  of  the  appeal 
that  such  leave  was  not  applied  for  or  given.  The  action 
could  not  regularly  be  brought  without  such  leave,  and  might 
properly  have  been  set  aside  or  stayed,  because  it  was  not 
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specially  anthorized  by  the  court.  The  receiver  is  an  officer 
of  the  court,  and  by  the  well  settled  practice,  permission  of 
the  court  was  necessary  to  warrant  an  action  against  him. 
This  rule  is  essential  for  the  protection  of  receivers  against  un* 
necessary  and  oppressive  litigation,  and  should  be  carefully 
maintained.  It  is  a  contempt  of  the  court  to  sue  a  receiver 
without  such  permission.  In  most  oases  of  claims  against  a 
receiver,  or  the  fond  or  property  in  his  hands,  the  remedy  by 
special  motion  is  adequate.  Any  person  having  such  a  claim 
may  resort  to  this  summary  remedy.  The  fond  or  property 
being  held  by  the  court,  by  its  receiver,  in  trust  for  those  en- 
titled to  it,  or  to  be  paid  out  of  it,  the  court  may  administer 
justice  to  claimants  without  suit,  upon  special  application. 
In  the  present  case,  all  the  relief  sought,  to  which  the  plaintiff 
is  entitled,  might  be  obtained  in  that  mode.  And  that  mode 
is  commended  by  considerations  of  economy  as  well  as  expedi- 
tion. .The  costs  of  a  motion  are  usually  small  in  comparison 
with  the  costs  of  an  action.  Looking  at  the  number  and  his- 
tory of  the  litigations  commenced  by  and  in  behalf  of  the  plain- 
tiff against  this  receiver,  in  connection  with  the  other  facts 
pertinent  to  the  motion,  we  are  satisfied  that  the  order  applied 
for  by  the  defendants  should  have  been  granted. 

It  was  not  made  a  point  by  the  counsel  for  the  respondent, 
that  the  decision  denying  the  relief  asked  was  not  reviewable 
by  appeal,  but  the  appeal  was  dismissed  and  submitted  on  its 
merits  only.    We  do  not  feel  called  upon  to  raise  that  questioa. 

The  result  therefore  is,  that  the  order  appealed  firom  must 
be  reversed,  and  the  motion  to  stay  proceedings  granted,  with- 
out costs. 

[Nbw  Tobk  Gbnbbal  Tbbk,  December  28, 1859.  BooieveU,  Sviktritaid 
and  T,  R,  Strong,  Jiuticefl.] 
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Latiheb  V8.  Wheeleb. 

The  term  "  snbseqiient/'  in  the  8d  iaction  of  the  act  requiring  mortgage!  of 
peraonal  property  to  be  filed,  &c.  (Lawi  of  1888,  p.  402,)  meani  after  tba 
time  for  re-filing  has  elapsed. 

The  omission  to  re-file  a  mortgage  of  that  kind  before  the  expiration  of  the 
year  ftom  its  ezecntion,  will  not  render  it  inTslid  as  against  a  sabeeqnent 
mortgagee  holding  a  mortgage  upon  the  same  property,  executed  within 
the  year. 

The  defendant,  being  the  owner  of  a  hotel,  and  holding  a  mortgage  upon  the 
fiimitnre  therein,  which  was  Junior  In  date  to  one  executed  to  the  plaintiiT, 
gave  poflsession  of  the  house  and  ftimiture  to  C,  with  strict  instrueUoos  not 
to  let  any  thing  be  taken  away,  because  it  was  assigned  to  him.  On  the 
furniture  being  demanded,  by  the  plaintiff,  under  his  mortgage,  of  the  de- 
fendant, in  the  presence  of  0.,  the  defendant  claimed  that  the  goods  were 
his,  and  reftued  to  giro  them  up ;  G.  not  interfering,  but  remaining  entirely 
passlTe.  In  an  action  by  the  plaintifT,  against  the  deHmdant,  for  the  reoor- 
ery  and  deliveiy  of  the  furniture ;  SM  that  this  was  eyidenoe  to  be  sub- 
mitted to  the  Jury,  upon  the  question  whether  the  defendant  had  the  posses- 
sion, at  the  time  of  the  demand,  or  not. 

And  that  if  the  Jury  found  that  at  the  time  of  the  demand  and  reftisal  the  de- 
fendant had  the  possession  of  the  goods,  the  plaintiff  web  entitled  to  reeorer ; 
notwithstanding  that  up  to  £be  time  of  such  demand  and  reftisal,  the  actual 
possession  might  have  been  in  C. 

APPEAL  ttom  a  judgment  of  the  city  court  of  BrooUyn. 
The  action  was  brought  for  the  recovery  and  delivery  of 
personal  property.  The  jury  found  a  verdict  in  &vor  of  the 
plaintiff,  and  assessed  the  ybIvlq  of  the  properly  at  $277.95. 
Judgment  being  entered  for  that  sum,  with  interest  and  costs, 
the  defendant  appealed. 

8.  D.  Lewis^  for  the  appellant 

Ingrtiham^  UnderhiU  (k  BeynddSy  for  the  plaintift 

By  the  Courtf  Browk,  J.  This  is  an  appeal  from  a  judg- 
ment rendered  in  the  city  court  of  Brooklyn.  The  action  was 
brought  for  the  recovery  and  delivery  of  personal  property 
which  originally  belonged  to  one  Benjamin  Bathbun,  proprie- 
tor of  the  Gbbe  Hotel,  Brooklya    The  parties,  plaintiff  and 
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defendant,  were  each  of  them  mortgagees  of  the  property  in 
dispnte.  The  mortgage  of  the  plaintiff  was  executed  by  Bath- 
ban  in  January,  1856,  and  that  of  the  defendant  on  the  4th 
day  of  February,  1856.  Both  were  bona  fide  made  to  secure 
just  debts,  and  both  were  duly  filed  in  the  office  of  the  regi»- 
ter  of  the  county,  but  the  mortgage  of  the  plaintiff  was  not 
renewed  after  the  expiration  of  the  year.  The  defendant, 
however,  had  personal  notice  of  the  existence  and  lien  of  the 
plaintiff's  mortgage  before  the  5th  July,  1856.  The  action 
was  commenced  on  the  25th  March,  1857,  and  the  possession 
of  the  goods  was  demanded  from  the  defendant  in  March, 
1857,  which  the  defendant  refused  to  deliver.  The  defend- 
ant's mortgage  was  duly  renewed  before  the  expiration  of  the 
year  from  the  time  it  was  given,  so  as  to  perpetuate  the  lien. 

So  far  as  the  parties  to  this  action  are  concerned,  the  plain- 
tiff suffers  no  detriment  from  the  omission  to  renew  his  mort- 
gage by  re-filing  the  same  with  a  statement  of  the  amount 
due,  within  the  80  days  before  the  expiration  of  the  year  from 
the  filing  thereof.  Thedefendant's  moH^age  was  given  and 
filed  withm  the  year  after  the  giving  and  filing  of  the  plain- 
tiff's, and  he  therefore  had  due  notice  of  the  plaintiff's  Uen. 
The  case  of  Meech  and  another  v.  Paicktny  (4  Kern.  71,) 
determines  that  the  term  '^subsequent,"  in  the  3d  section  of  the 
act  requiring  mortgages  of  personal  property  to  be  filed,  &c 
(Laws  of  1833,  p.  402,)  means  after  the  time  of  re-filing  has 
elapsed. 

The  chattels  in  question  were  a  part  of  the  furniture  of  the 
Globe  Hotel,  of  which  the  defendant  was  the  owner,  and  one 
Horatio  P.  Carr  was  the  tenant.  Carr  testified  that  the  de- 
fendant had  given  him  possession  of  the  house  and  furni- 
ture with  strict  instructions  not  to  let  any  thing  go ;  not  to 
let  Mr.  Bathbun  or  any  one  else  take  any  thing  from  the  ho- 
tel, because  it  was  assigned  to  him.  Michael  Carey,  a  witness 
for  the  plaintiff,  testified :  '^  He  was  in  the  employ  of  the  plain- 
tiff;  went  to  the  Olobe  Hotel  with  a  copy  of  the  moii^age, 
at  the  plaintiff's  request ;  saw  Mr.  Wheeler  and  Mr.  Oanr 
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there.  It  was  a  few  days  before  the  suit  was  commenoed.  I 
opened  the  mortgage  and  told  him  Mr.  Latimer  sent  me  for 
the  goods  mentioned  in  the  mortgage.  He  said  there  were  no 
goods  there  belonging  to  Hr.  Latimer.  He  said  they  were 
his,  and  neither  I  nor  Mr.  Latimer  could  have  them.  I  told 
him  I  would  see  who  they  belonged  to,  and  he  told  me  to  clear 
out"  At  this  time  the  defendant  was  a  boarder  in  the  house. 
This  presents  the  only  remaining  question  in  the  cause.  B^ 
plevin  in  the  detinet  will  lie  whenever  trover  may  be  main- 
tained, and  trover  may  be  maintained  wherever  the  defendant 
assumes  the  control  of  the  goods  and  withholds  them  from  the 
true  owner.  Up  to  the  time  of  the  demand  by  Gary,  the  evi- 
dence does  not  show  such  a  possession  in  the  defendant  as 
would  render  him  liable.  Carr,  to  whom  he  had  let  the  ho- 
tel, with  an  agreement  to  assign  to  him  the  furniture,  upon 
the  payment  by  Carr  of  certain  moneys  specified  in  the  agree- 
ment, would,  up  to  the  time  of  the  demand,  have  been  deemed 
to  have  the  actual  possession.  But  considering  that  the  de- 
fendant's title  was  that  of  mortgagee ;  that  he  had  put  Carr 
in  the  possession,  with  directions  to  suffer  no  part  of  the  prop- 
erty to  be  removed ;  that  Carr  was  present  when  Cary  pro- 
duced the  plaintiff's  mortgage  and  demanded  the  goods ;  the 
defendant's  claim  to  them  as  his  own  property,  and  his  re- 
fusal to  allow  the  plaintiff's  agent  to  remove  them,  was  cer- 
tainly evidence  to  be  submitted  to  the  jury  upon  the  question 
whether  the  defendant  had  the  possession,  at  the  time  of  the 
demand,  or  not.  In  this  view,  alone,  the  case  was  submitted 
to  the  jury  by  the  judge,  upon  the  trial,  and  I  do  not  think  the 
defendant's  exception  to  this  part  of  the  charge  well  taken. 
Carr  was  present  when  the  demand  was  ipade  of  the  goods.  He 
did  not  interfere.  He  made  no  objection,  but  remained  en- 
tirely passive  while  his  landlord  claimed  the  goods  as  his  own 
property,  and  refused  the  plaintiff's  agent  permission  to  re- 
move them.  There  is  every  reason  to  infer  that,  but  for  the 
defendant's  interference,  the  plaintiff  would  have  obtained  the 
goods.    After  all  this  he  should  not  be  defeated  in  his  recov- 
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erj,  upon  the  sole  gronnd  that  the  defendant  had  not  the  poft- 
aession  at  the  time  of  the  demand. 

The  defendant  asked  the  jndge  to  diaige  the  jmy  that,  if 
they  believed  Carr  was  in  the  acjtial  possession,  this  action 
conld  not  be  maintained.  The  judge  declined,  and  the  de- 
fendant excepted.  The  court  had  just  charged  the  converse 
of  this  proposition,  and  told  them  that  if  they  believed  the  evi- 
dence to  which  I  have  referred,  they  were  at  liberty  to  find 
the  defendant  had  such  a  legal  possession  as  would  enable  the 
plaintiff  to  maintain  the  action.  After  this  explicit  direction, 
the  defendant  should  have  limited  his  request  to  the  tune 
when  the  plaintiff's  agent  made  the  demand,  and  the  defend* 
ant  the  refusal,  because,  up  to  that  time,  as  I  have  already 
said,  the  actual  possession  may  have  been  in  Carr,  and  stiU 
the  plaintiff  entitled  to  recover.  Carr,  at  that  time,  was  not 
the  owner,  but  held  the  property  for  the  defendant. 

The  judgment  should  be  affirmed. 

[KnrGB  Obnebal  Tebm,  Pecember  12,  1869.     LoU,  EmaU  uod  Srvmi, 
JoBtices.] 
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Hill  vs.  MoBsykolds  and  others. 

The  referee,  in  a  mortgage  case,  determined  all  the  iflsaee  made  by  the  i 
of  the  defendants  who  had  appeared,  against  them,  and  no  fhrther  trial,  as 
.to  them,  conld  be  had.  The  plaintiff— not  being  able  to  file  the  report  of 
the  referee  and  enter  up  Judgment,  because  there  were  other  defendants 
upon  the  record  who  had  not  submitted  to  the  referenoe,  and  who  had  wA 
appeared  in  the  cause,  and  because  the  report  did  not  diow  the  exact 
sum  due— gave  notice  of  an  application  to  the  court,  at  special  term,  for  the 
relief  demanded  in  the  complaint.  .  The  defendants  did  not  appear,  to  op- 
pose the  motion,  and  the  court  made  an  ovder  referring  it  to  a  reftree  to 
compute  the  amount  due.  Upon  the  report  of  the  referee,  showing  die 
amount  due  as  against  aU  the  defendants,  the  plaintiff,  on  a  notice  of  in 
days,  brought  the  cause  to  a  hearing,  and  obtained  a  final  judgment  ibr 
foreclosure  and  sale.    jBeU,  that  this  practice  was  enOrely  regular. 
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APPEALS  from  an  order  made  at  a  special  term  on  tibe 
23d  of  May,  1859,  referring  the  cause  to  Gt.  M.  Stevens, 
the  derk,  to  compute  the  amount  due  the  plaintiff,  on  his 
mortgiige;  also  from  an  order  made  on  the  13th  of  July, 
1869,  denying  the  motion  of  the  defendants  to  set  aside  that 
order  of  reference.  The  defendants  also  appealed  from  the 
final  judgment  for  foreclosure  and  sale,  made  on  the  13th  day 
of  July,  1869. 

Mann  d  Bodman,  for  the  plaintiff 

W.  H.  Taggard,  for  the  defendants. 

By  the  Court j  Bbown,  J.  The  bond  was  made  payable  on 
the  18th  of  August,  1860,  with  the  interest  semi-annually, 
coupled  with  this  provision:  '^That  should  default  be  made 
in  the  payment  of  the  interest,  or  any  part  thereof,  on  any 
day  payable,  and  should  the  same  remain  unpaid  and  in  ar- 
rear  for  the  space  of  thirty  days,  then  the  principal  sum  and 
all  arrearages  of  interest  should,  at  the  option  of  the  obligee, 
become  due  and  playable  immediately  thereafter/'  The  de- 
fendants Gage,  Sloan  and  Dater  purchased  the  mortgaged 
premises  subject  to  the  mortgage,  and  of  course  subject  also 
to  this  condition  of  the  bond. 

The  answer  of  those  defendants  set  up,  as  the  only  defense, 
an  agreement  by  Hill  to  send  to  their  place  of  business  for  the 
interest  on  the  mortgage  whenever  it  should  accrue ;  and  the 
omission  of  Hill  so  to  do,  together  with  a  tender  of  the  inter- 
est after  the  commencement  of  the  action,  and  before  Qage, 
Dater  and  Sloan  were  made  parties,  the  same  having  been 
commenced  originally  against  Beynolds  and  wife  alone. 

The  cause  was  referred,  by  the  consent  of  the  parties  who 
appeared,  to  J.  N.  Taylor,  referee,  to  hear  and  determine  the 
same.  He  heard  the  cause  upon  the  proofs^  and  the  fact  of 
the  agreement  was  proved  by  the  witness,  Mr.  Taggard,  and 
disproved  by  the  testimony  of  the  plaintiff,  John  S.  Hill. 
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The  referee  found  against  the  defendants  upon  both  the  ques- 
tions raised  by  the  answer. 

If  the  parol  agreement  to  demand  the  interest  from  the 
purchasers  G-age^  Dater  and  Sloan,  made  as  it  was  said  to  be 
without  any  consideration,  could  be  regarded  as  a  binding  ob- 
ligation on  the  part  of  the  plaintiff,  still  the  proof  of  its  ex- 
istence was  conflicting,  and  the  judgment  of  the  referee  is  not 
open  to  review.  In  regard  therefore  to  the  appeal  fit)m  the 
judgment,  it  must,  upon  the  most  obvious  principles,  be 
affirmed. 

The  appeals  from  the  order  of  the  special  term  of  the  23d 
May,  and  of  the  13th  July,  1859,  are  not  tenable. 

The  referee  had  determined  all  the  issu^  made  by  the  an- 
swer of  the  defendants  who  had  appeared,  against  them.  No 
further  trial,  as  to  them,  could  be  had.  Yet  the  plaintiff 
could  not  file  his  report  and  enter  up  his  judgment,  because 
there  were  other  defendants  upon  the  record  who  had  not  sub- 
mitted to  the  reference,  and  who  had  not  appeared  in  the  ac- 
tion, and  because  the  report  of  the  referee  did  not  %how  the 
exact  sum  due.  The  plaintiff,  therefore,  gave  notice  of  an  ap- 
plication for  the  relief  demanded  in  the  complaint.  It  was  not 
a  notice  of  trial,  but  a  notice  of  the  motion.  The  defendants 
did  not  appear,  to  oppose  the  motion,  but  by  their  absence 
and  silence  submitted  that  the  plaintiff  was  entitled  to  the 
relief  asked  for  in  the  notice.  The  judge  at  the  special  term 
could  not  award  judgment  without  first  ascertaining  the  sum 
due.  He  might  have  computed  it  himself,  or  do  the  same 
thing  on  the  spot,  by  a  referee.  He  chose  the  latter  course. 
Surely  no  notice  of  the  actual  computation  was  necessary,  be- 
cause the  defendants  already  had  notice  that  judgment  would 
be  taken  for  the  sum  mentioned  in  the  prayer  of  the  com- 
plaint, with  the  interest.     This  practice  was  entirely  regular. 

The  orders  made  at  the  special  term,  from  which  the  de- 
fendants have  appealed,  should  be  affirmed,  with  $10  costs. 

[Knrag  Gbbbbal  Term,  December  12,  1859.  LoU,  Ematt  and  Brcmmy 
Justices.] 
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A  oorporation,  when  suing,  need  not  aTeIr  or  prove  its  corporate  eodstenee,  ap- 
OD  the  trial,  unless  it  be  expressly  pleaded  that  it  is  not  a  corporation. 

In  an  action  npon  a  specialty,  by  the  obligee  therein  named,  if  the  complaint 
at§rs  that  on,  ^.  "  the  defendant  made  his  certain  bond  or  obligation  in 
writing,  sealed  ^th  his  seal,  and  in  the  words  and  flgnrss  following"— giT- 
ing  a  copy  of  the  instrument— and  avers  that  the  defendant  has  not  paid  the 
sum  therein  mentionedj  or  any  part  thereof,  and  that  the  whole  amount 
thereof  is  still  due  and  unpaid,  this  is  suMcient,  without  any  averment  of  a 

APPEAL  from  an  order  made  at  ohamben^  overmling  a 
demurrer  to  the  complaint  as  frivoloiu,  and  ordering  judg^ 
ment  for  the  plaintifb. 

P.  S.  Orookcy  for  the  plaintifb. 

H.  G.  WrigJUy  for  the  defendant. 

By  the  Court,  Bbowh,  J.  This  action  is  brought  to  recover 
the  amount  due  upon  a  bond  duly  executed,  under  seal,  by 
the  defendant,  to  the  plaintiffs,  by  their  corporate  name  of 
The  La  Fayette  Insurance  .Company  of  Brooklyn,  and  which 
is  set  out  in  hcec  verba  in  the  plaintiffs'  complaint.  The  de- 
fendant demurred,  and  assigned  two  grounds :  Ist  That  it 
appeared  on  the  face  of  the  complaint  that  the  plaintiflGs  had 
not  legal  capacity  to  sue,  in  omitting  to  recite  the  act  or  acts 
of  incorporation,  nor  the  proceedings  under  which  the  plain- 
tiffs were  alleged  to  have  been  organized,  nor  the  substance 
thereof;  nor  did  it  recite  the  title  of  such  act  or  acts,  or  the 
day  of  the  passage  of  the  same  ;  and  2d  That  the  complaint 
did  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
Mr.  Justice  Lett,  sitting  at  chambers,  overruled  the  demurrer 
as  frivolous,  and  ordered  judgment  for  the  plaintiffs ;  from 
which  the  defendant  appealed  to  the  general  term. 

If  the  question  raised  and  presented  by  the  first  ground  of 
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demiirrer  was  a  novel  one,  it  would  be^a  reasonable  dntj  to 
the  appealing  party  to  examine  it  upon  principle  and  author- 
ity. But  it  is  not  novel  It  has  been  repeatedly  examined 
and  determined  against  the  demmrer,  both  in  this  state  and 
in  England,  and  must  be  regarded  as  entirely  settled.  The 
latest  authority  is  that  of  The  Bank  of  WaterviUe,  and  Wesi 
Wi^ld  Bank  y.  Bdtaer,  (13  Sow.  Pr.  Bep.  270.)  In  that 
case  the  defendant,  in  his  answer,  took  the  objection  that  the 
complaint  did  not  show  or  refer  to  any  law  incorporating  the 
plaintiffs,  or  under  which  they  were  organised.  Mr.  Justice 
Emott,  who  heard  the  argument,  treated  this  part  of  the  an« 
swer  as  a  demurrer.  He  examined  the  subject  at  great  length, 
and  delivered  a  well  oonsido^d  opinion.  He  referred  to  nur 
merous  authorities,  from  the  time  of  Lord  Raymond  to  the 
present  day,  and  determined  that  a  corporation,  when  suing, 
need  not  aver  or  prove  its  corporate  existence,  upon  the  trial, 
unless  it  be  expressly  pleaded  that  it  is  not  a  corporation.  In 
that  conclusion  we  concur. 

The  next  objection  to  the  complaint,  covered  by  the  second 
ground  of  demurrer,  is  the  omission  to  aver  a  delivery  of  the 
bond  to  the  plaintiffs,  and  in  not  showing  any  title  thereto  in 
them.  This  ground  is  equally  untenable  with  the  first  The 
instrument  declared  upon  is  a  specialty — an  instrument  under 
the  hand  and  seal  of  the  defendant,  and  the  obligee  therein 
named  is  the  plaintiff  in  the  action.  The  complaint  avera 
that  on  the  day  pamed,  the  ^^  (pendant  made  his  certain  bond 
or  obligation  in  writing,  sealed  with  his  seal,  and  in  the  words 
and  figures  following" — ^giving  a  copy  of  the  instrument  It 
then  avers  that  the  defendant  has  not  paid  the  sum  in  the 
said  bond  or  obUgation  mentioned,  or  any  part  thereof,  accord- 
ing to  the  terms  and  conditions  thereof;  and  the  whole 
amount  thereof,  with  the  interest  from  June  1st,  1858,  is  still 
due  and  unpaid,  and  demands  judgment  The  averment  of 
a  delivery  to  the  plaintiff  is  clearly  wanting.  But  it  was  not 
necessary.  The  delivery  of  a  deed,  though  essential  to  its  va- 
lidity, need  not  be  stated  in  the  pleading.    (1  Chii.  PL  348. 
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1  Smmd.  291,  n.  1.)  *  In  ChappeU  v.  BisaeU^  (10  Hoia.  Pr.  B. 
274,)  the  complaint  contained  a  copy  of  the  note,  which  was 
payable  to  Chappel,  the  plaintiff,  but  did  not  allege  a  deliv- 
ery ;  and  this  was  the  objection  taken  by  the  demnrrer.  Mr. 
Justice  T.  B.  Strong  held  the  complaint  sufficient,  both  un- 
der §  162  of  the  code,  and  independent  of  the  section.  It 
alleges,  he  says,  the  making  of  the  note,  which  includes  the 
delivery.  He  dtes  ^several  authorities.  Marshall  v.  Bock- 
wood  (12  How.  Pr.  B.  452)  presented  the  same  question. 
Mr.  Justice  Harris  held,  that  under  §  162  of  the  code,  when 
the  complaint  furnished  a  copy  of  the  written  instrument,  it 
was  not  necessary  to  aver  a  delivery  to  the  plaintiff,  who  is 
the  payee.  The  last  clause  of  the  section  is  too  plain  to  ad- 
mit of  any  doubt,  for  it  declares  that  ^*  in  an  action  founded 
upon  an  instrument  for  the  payment  of  money  only,  it  shall 
be  sufficient  to  give  a  copy  of  the  instrument,  and  to  state 
that  there  is  due  to  the  plaintiff  thereon  a  specified  sum, 
which  he  claims."  (See  also  PrincUe  v.  CartUhera,  15  N. 
T.  Bep.  425.)  These  authorities  are  decisive.  The  demur- 
rer was  manifestly  frivolous,  for  it  set  up  objections  to  the 
complaint  which  were  clearly  untenable,  and  which  had  been 
repeatedly  overruled  in  similar  cases. 
The  judgment  should  be  affirmed. 

Judgment  affirmed. 

[KnroB  GsNBBAL  Tbsx,  December  12,  1859.    Lati^  SmoU  and  Brcwn^ 
JuiUcefl.] 
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JvuA,  Pelletbsau,  appellant^  vs,  Cobnslia  Smith, 
respondent 

A  testator,  bj  his  will,  gave  and  devised  to  his  wife  J.  all  his  estate,  real  and 
personal,  so  long  as  she  remained  his  widow ;  maldng  no  disposition  of  the 
estate  in  remainder,  which  accordingly  descended  to  G.  his  heir  at  law. 
The  personal  estate  proving  insufficient  to  pay  the  debts,  J.  the  ejwcotriz 
applied  to  the  surrogate  for  authority  to  mortgage,  lease  or  sell  the  reel 
estate  of  the  testator,  for  that  purpose,  and  that  she  be  allowed  to  sell,  in 
the  first  instance,  the  reversionary  interest  of  0.*  therein.  The  petitioner 
claimed  that  the  estate  in  remainder  should  be  first  sold,  and  the  prooeeds 
applied  to  the  satisfaction  of  the  debts ;  or  that  the  value  of  her  life  estate 
in  the  premises  should  be  computed  and  ascertuned  upon  the  prindples 
applicable  to  annuities,  and  deducted  from  the  proceeds  of  the  sale,  and  the 
residue  applied  to  the  satisfaction  of  the  debts,  before  any  part  of  the  ascer- 
tained value  of  the  petitioner's  life  estate  should  be  appropriated  to  tliat 
object  The  surrogate  made  a  decree  authorizing  a  sale  of  the  laod,  and 
directed  that  the  proceeds  be  applied  to  the  payment  of  the  debts ;  taking 
no  notice  of,  and  giving  no  preference  to,  the  estate  of  J.  as  tenant  for  life, 
over  that  of  G.  in  remainder. 

ffM  that  the  rule  of  distribution  contended  for  by  J.  was  iDconaiateDt  with 
the  directions  of  the  statute ;  and  that  the  decree  of  the  surrogate  waa 

•  right. 

APPEAL  from  an  order  of  the  surrogate  of  the  ooonty  of 
Suffolk.    The  facts  are  stated  in  the  opinion  of  the  court, 

George  Miller ^  for  the  appellant. 
W.  P.  Buffetty  for  the  respondent. 

By  the  Court,  Bbown^  J.  This  is  an  appeal  from  an'order 
or  decree  of  the  surrogate  of  the  county  of  Suffolk  directing 
the  sale  of  certain  lands,  whereof  Henry  Pelletreau  died  seised, 
and  the  application  of  the  prooeeds  to  the  payment  of  his  debts. 
The  proceedings  were  instituted  by  the  appellant,  who  is  the 
executrix  and  also  the  devisee  of  the  testator.  By  the  will  he 
gives  and  devises  to  his  wife,  the  appellant,  all  his  estate,  both 
real  and  personal,  so  long  as  she  remains  his  widow,  and 
makes  no  disposition  of  the  estate  in  remainder,  which  accord- 
ingly descends  to  the  respondent,  Cornelia  Smith,  his  heir  at 
law.    The  personal  estate  proved  insufficient  to  pay  the  debti^ 
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and  henoe  these  proceedings  to  sell  the  lands.  The  sonrogate 
made  the  usual  decree,  and  adjudged  that  the  proceeds  he  ap- 
plied to  the  payment  of  the  dehts,  taking  no  notice  of,  and 
giving  no  preference  to,  the  estate  of  the  tenant  for  life  over 
that  of  the  person  entitled  to  the  estate  in  remainder. 

The  appellant  contends  that  the  estate  in  remainder  should 
he  first  sold  and  the  proceeds  applied  to  the  satisfaction  of  the 
debts  in  the  first  instance ;  or  that  the  value  of  the  petitioner's 
life  estate  in  the  premises  should  be  computed  and  ascertained 
upon  the  principles  applicable  to  annuities,  and  deducted  from 
the  proceeds  of  the  sale,  and  the  residue  applied  to  the  satis-* 
faction  of  the  debts,  before  any  part  of  the  ascertained  value 
of  the  petitioner's  life  estate  is  appropriated  to  that  object. 
This  is  quite  an  ingenious  theory,  and  one  strictly  consonant 
to  justice  and  equity,  for  it  is  apparent  that  the  testator  in-« 
tended  the  devisee  for  life  should  be  the  principal  and  primary 
object  of  his  bounty.  This,  however,  is  not  a  proceeding 
where  the  various  estates  and  interests  which  might  be  carved 
out  of  the  entire  fee  can  be  recognized  and  adjusted  upon  equi- 
table principle&  The  authority  of  the  surrogate  is  derived 
solely  from  the  statute  concerning  the  powers  and  duties  of 
executors  and  administrators,  in  relation  to  the  sale  and  dis- 
position of  the  real  estate  of  their  testator  or  intestate,  and 
its  directions  must  be  rigorously  observed.  His  authority  is 
limited  to  making  *an  order  or  decree  to  mortgage,  lease  or  sell 
80  much  of  the  real  estate  of  the  testator  or  intestate  as  shall 
be  necessary  to  pay  his  debts.  It  is  the  real  estate  of  the  de- 
ceased which  is  to  be  leased,  mortgi^ed  or  sold,  and  not  any 
particular  estate  (such  as  an  estate  for  years,  for  life,  or  in 
remainder)  therein  which  he  may  have  devised  to  another, 
that  is  to  be  sold.  The  act  is  not  susceptible  of  execution 
upon  any  theory  short  of  a  mortgage,  lease  or  sale  of  the  en- 
tire estate  of  the  testator  at  the  time  of  his  death.  If  the 
money  needed  to  pay  the  debts  ^'can  be  raised  by  mortgaging 
or  leasing  the  real  property,  of  the  deceased,"  the  surrogate 
shall  dirept  sv^ch  mortgage  or  lease  to  be  made  for  that  pur- 
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poBO.  (2  B.S.  102,  §15.)  And  section  16  directs  that  <' DO 
sach  lease  shall  be  for  a  longer  time  than  until  the  youngest 
person  interested  in  the  real  estate  leased  shall  become  21  jears 
of  age.''  A  mortgage  upon  an  estate  in  remainder  might 
possibly  be  the  means  of  raising  money  to  pay  debts,  but  the 
lease  of  soch  an  estate  for  a  term  of  years,  mth  a  view  to  raise 
money  for  such  an  object,  would  certainly  be  a  very  unusual 
and  ineffectual  proceeding.  The  appellant  relies  mainly  upon 
one  of  the  provisions  of  section  20  of  the  act,  which  is,  that 
^'If  it  appear  that  any  part  of  such  real  estate  has  been  de- 
vised and  not  charged  in  such  devise  with  the  payment  of 
debts,  the  surrogate  shall  order  that  the  part  descended  to 
heirs  be  sold  before  that  so  devised,  and  if  it  appear  that  any 
lands  devised  or  descended  have  been  sold  by  the  heirs  or 
devisees,  then  the  lands  remaining  in  their  hands  unsold  shall 
be  ordered  to  be  first  sold ;  and  in  no  case  shall  land  devised 
expressly  charged  with  the  payment  of  debts  be  sold  undor 
any  order  of  the  surrogate/'  It  will  be  observed,  that  in  this 
section  the  words  ^^real  estate  and  lands''  are  used  as  synony* 
mous  terms,  to  designate  the  real  property  of  the  testator ;  and 
the  sole  purpose  of  the  provision  is  to  direct  and  insure  the 
appropriation  of  the  undevised  lands  of  the  testator,  and  the 
lands  not  alienated  by  his  heirs  or  devisees,  to  the  payment 
of  the  debts  of  the  deceased,  before  resort  can  be  had  to  any 
other  lands  of  which  he  died  seised  or  possessed.  The  term 
'^real  estate"  is  not  defined  in  the  act  which  r^ulates  these 
proceedings ;  but  in  the  10th  section  of  title  5  of  chapter  1 
of  part  2d  of  the  revised  statutes,  the  terms  ''real  estate"  and 
''lands,"  as  used  in  the  chapter,  shall  be  construed  as  coex- 
tensive in  meaning  with  lands,  tenements  and  hereditaments. 
And  this  I  take  to  be  the  true  signification  of  the  term  as 
used  in  the  act  under  consideration. 

Nor  do  I  think  the  surrogate  authorized  to  set  apart  the 
estimated  value  of  the  appellant's  life  estate  fironi  the  proceeds 
of  the  sales,  and  apply  what  may  remain  to  the  paymmt  of 
the  debts  of  the  deceased,  before  appropriating  any  part  of 
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each  estimated  value  to  that  object ;  because  the  statute  in 
express  terms  directs  what  shall  be  done  with  the  proceeds, 
and  the  manner  in  which  the  only  life  estate  recognized  therein 
shall  be  secured.  Section  32  declares  that  every  sale  and  con- 
veyance made  pursuant  to  the  provisions  of  the  title,  shall  be 
subject  to  all  charges  by  judgment,  mortgage  or  otherwise 
upon  the  lands  so  sold,  existing  at  the  time  of  the  death  of 
the  testator  or  intestate.  Sections  36  and  37  directs  that  the 
surrogate  shall  in  the  first  place  pay  out  of  the  proceeds  of  the 
sales  the  charges  and  expenses  thereof.  He  shall  next  satisfy 
any  claim  of  dower  which  the  widow  of  the  testator  or  intes- 
tate may  have  upon  the  land  sold,  by  the  payment  of  a  sum 
in  gross,  or  by  investing  one  third  part  of  such  proceeds  for  the 
benefit  of  such  widow  during  life.  He  shall  then,  by  direc- 
tion  of  the  succeeding  sections,  apply  the  residue  to  the  pay- 
ment of  the  debts  of  the  deceased,  distributing  the  residue 
(if  any)  amongst  the  heirs  and  devisees  of  the  testator  or  in- 
testate, or  the  persons  claiming  under  them,  in  proportion  to 
their  respective  rights  in  the  premises  sold.  These  directions 
are  plain  and  explicit,  and  must  be  observed/  And  they  are 
utterly  inconsistent  with  the  rule  of  distribution  contended  for 
by  the  appellant. 

For  these  reasons  I  think  the  decree  of  the  surrogate  should 
be  affirmed,  with  costs. 

[E1HO8  Gbvsbal  Tebx,  December  12,  1859.     LoUf  EuufU  and  Brown, 
Jnsticee.] 

Vo£.  XXX,  32 
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Mabt  Elliott  vs.  Thomas  Gibbons. 

An  acting  administrator  was  appointed  general  guardian  of  the  infiint  children 
of  the  intestate,  and  he  and  the  widow  and  children  resided  together,  u  one 
family,  in  the  dwelling  house  formerly  owned  by  the  testator ;  and  he  sub- 
sequently married  one  of  the  infant  children  and  continued  to  reside  there, 
with  his  wife.  He  advanced  the  means,  from  time  to  time,  and  paid  the  ex- 
penses incurred  in  the  support  of  the  family.  At  three  soTeral  times,  as 
general  guardian  of  the  infants,  he  obtained  orders  from  the  county  coort, 
for  the  sale  of  the  lands  which  had  descended  to  his  wards,  from  their  fa- 
ther, and  in  which  the  widow  had  an  estate  in  dower,  the  proceeds  of  which 
sales,  including  the  widow's  share,  for  her  dower  interest,  went  into  his 
hands.  In  an  action  brought  against  the  administrator  and  guardian,  by 
the  widow,  to  recover  a  compensation  for  her  dower  interest ;  Hdd,  that 
under  these  circumstances  the  law  would  not  imply  a  promise  on  the  part 
of  the  widow  to  repay  to  the  guardian  the  money  thus  f&mished  or  expend- 
ed by  him,  in  support  of  the  family ;  but  that  on  the  contrary,  the  legal  in- 
ference was,  the  money  was  furnished  and  advanced  by  him  as  guardiam, 
and  not  as  creditor  of  the  widow. 

Accordingly  held^  that  the  moneys  thus  advanced  by  the  guardian  could  not 
be  set  offer  allowed  as  a  counter-claim,  in  such  action,  against  the  widow's 
claim  for  dower. 

APPEAL  from  a  judgment  entered  in  favor  of  the  plaintiff, 
upon  the  report  of  a  referee,  for  $2840.89,  besides  costs ; 
that  being  the  balance  of  the  plaintiff's  claim  after  deduct- 
ing a  counter-claim  of  $105  and  interest,  allowed  to  the  de- 
fendant. The  rest  of  the  defendant's  counter-claim  was 
disallowed. 

P.  8.  Crookey  for  the  plaintiff. 

S.  M.  d  D.  E.  Meekery  for  the  defendant. 

By  the  Courty  Brown,  J.  This  action  is  brought  by  the 
plaintiff  to  recover  certain  moneys,  the  consideration  and  com«^ 
pensation  for  her  dower  in  lands  whereof  John  H.  Elliott,  her 
late  husband,  died  seized,  in  the  county  of  Kings.  Her  right 
to  the  moneys,  and  the  fact  that  the  defendant  had  received 
and  was  liable  for  them^  primarily,  was  not  denied  in  the  an- 
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swer.  The  real  subject  of  litigation  is  the  set  off  or  connter- 
claim  of  the  defendant. 

John  H.  Elliott  died  on  the  25th  July,  1855,  and  the  plain- 
tiff, Mary  Elliott,  Thomas  Gibbons,  and  one  Henry  G.  Law 
l)ecame  his  administratrix  and  administrators.  The  defend- 
ant took  charge  of  the  settlement  of  the  estate  and  did  most 
of  the  business.  There  were  six  infant  children  of  the  de- 
ceased, for  whom  the  defendant  was  appointed  general  guard- 
ian. The  widow  and  the  children  continued  to  reside  in  the 
house  of  which  the  deceased  was  owner  at  the  time  of  his 
death ;  and  a  few  months  after  this  event  the  defendant  be^ 
came  an  inmate  of  the  family,  residing  with  his  wards  and  the 
widow  as  one  family.  In  a  few  months  he  married  one  of  the 
infants,  and  until  some  time  after  her  death,  which  occurred 
some  eight  months  after  the  marriage,  there  was  no  change  in 
the  family.  He  advanced  the  means,  from  time  to  time,  and 
paid  the  expenses  incurred;  sometimes  paying  the  money 
into  the  hands  of  the  plaintiff  directly,  and  at  other  times 
paying  for  and  furnishing  the  articles  needed  for  its  support. 
The  ofiset  or  counter-claim  consists  of  charges  and  items  for 
the  moneys  thus  paid,  and  the  expenses  incurred. 

At  three  several  times  the  defendant,  as  the  general  guard- 
ian of  these  infants,  obtained  orders  from  the  county  court  of 
Kings  for  the  sale  of  the  lands  which  had  descended  to  his 
wards  from  their  father  John  H.  Elliott,  and  in  which  the 
plaintiff,  as  his  widow,  had  the  estate  in  dower  to  which  I 
have  referred.  The  sales  were  consummated,  and  she  released 
her  dower,  in  accordance  with  the  order  of  the  county  court ; 
her  dower  being  estimated  in  the  three  parcels  to  be  of  the 
value  of  $2770.62.  These  proceedings  were  had  upon  the  pe- 
tition of  the  defendant,  and  were  consummated  by  the  execu- 
tion of  the  deeds  of  conveyance,  in  the  years  1857  and  1858. 

The  personal  estate  of  the  deceased  was  insuflScient  to  pay 
his  debts,  and  we  are  left  to  estimate  the  value  of  the  real 
property  of  the  infants  from  the  estimated  value  of  the  wid- 
ow's dower.     The  offset  claimed  amounts  to  the  sum  of 
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^665.979  which,  except  one  item  of  $105  paid  for  the  plaift* 
tiff  individually,  is  the  sum  charged  as  expended  for  the  sup- 
port and  maintenance  of  the  family  between  the  25th  July, 
1855,  and  the  15th  September,  1857,  a  period  of  two  yean 
and  less  than  two  months. 

The  idea  of  appropriating  the  whole  (or  nearly  the  whole) 
of  the  proceeds  of  the  widow's  estate  in  the  lands  to  the  sap- 
port  and  the  uses  of  a  family,  of  which  the  defendant  himself 
and  his  wife  for  a  large  part  of  the  time,  and  his  five  wards 
for  the  whole  of  the  time,  were  members,  is  manifestly  unjust 
upon  the  face  of  it.  So  long  as  these  infant  children  had 
property  of  their  own,  the  mother  was  under  no  .legal  obliga- 
tion to  support  them.  If  there  was  property,  (as  there  doubt- 
less was  in  this  instance,)  the  legal  obligation  was  imposed 
upon  the  defendant,  their  general  guardian.  We  do  not  see 
upon  what  ground  he  applied  for  the  order  to  sell  their  lands. 
One  of  the  grounds  which  the  statute  furnishes  for  the  grant- 
ing of  such  an  order  by  the  courts  is,  that  the  proceeds  are 
wanted  for  the  support  and  education  of  the  infant.  We  may 
safely  infer  that  this  was  the  ground  of  the  guardian's  appli- 
cation. And  when  he  furnished  the  means,  from  time  to  time, 
for  the  support  of  these  infants,  without  any  understanding  or 
intimation  that  it  was  to  be  charged  to  the  mother,  the  l^al 
inference  is  that  he  furnished  it  as  guardian,  and  not  as  cred- 
itor of  the  mother.  Whatever  was  furnished  was  applied  to 
the  support  of  his  own  wife,  to  the  support  of  himself  for  a 
part  of  the  time,  and  to  the  support  of  his  wards,  over  whose 
estate  he  had,  and  finally  obtained,  absolute  control  with  the 
power  of  conversion  into  money.  The  referee  could  not — be- 
cause the  law  would  not — dimply  an  assumpsit  from  such  a 
state  of  facts.  The  mother  may  be  under  a  legal  as  well  as  a 
moral  obligation  to  contribute  something  to  the  maintenance 
of  a  family  of  which  she  was  a  member,  and  in  which  she  was 
supported.  But  the  pleadings  are  not  framed  with  a  view  to 
examine  and  determine  that  question.  Nor  does  the  defend- 
ant seek  in  this  action  any  such  relief.    I  am  therefore  of 
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opimon  that  the  referee  properly  rejected  all  the  defendant's 
offiet,  except  the  charge  for  $105,  with  the  interest 

On  the  trial,  Gibbons  was  asked  by  his  own  counsel  how 
much  money  he  had  received  on  the  15tib  September,  1867, 
from  the  real  estate  and  such  property  as  came  to  his  hands 
as  general  guardian.  The  plaintiff's  counsel  objected,  and 
the  referee  overruled  the  question.  Under  the  view  I  have 
taken  of  the  case,  it  was  of  no  consequence  what  money  was 
in  the  hands  of  the  defendant  as  guardian  of  the  children. 
The  question  still  recurs,  whether  there  was  any  thing  in  the 
transaction  from  which  the  law  would  imply  a  promise  on  the 
part  of  the  mother  tq  repay  to  the  defendant  the  money  fur- 
nished or  expended  in  support  of  the  family. 

The  judgi9ent  should  be  a£Srmed. 

Judgment  affirmed. 

[Enras  Outsbal  Tbbx,  December  12,  1859.  Lottt  JBmoU  and  Brown, 
Justices.] 


Brigos  and  others  V8.  Outwateb  and  others. 

By  the  proTisions  of  the  act  of  the  legislature  of  June  18, 1858,  "  to  pro?ide 
for  the  establishment  of  anion  free  schools,"  the  school  districts  are  pre- 
serred  In  their  Integrity,  as  diyisions  of  the  common  school  system  of  the 
state,  and  the  officers  thereof  are  still  "  school  officers/*  and  fall  within  that 
designation  in  the  act  of  April  12, 1868, ''  to  change  the  school  year  and  to 
amend  the  statutes  In  relation  to  public  instruction,''  which  declares  that 
the  term  of  office  of  "  all  school  district  officers"  theretofore  elected  shall 
expire  on  the  2d  Tuesday  of  October,  1858. 

Accordingly,  where,  in  October,  1858,  the  inhabitants  of  a  school  district  not 
within  any  incorporated  city  or  Tillage,  established  a  free  school  therein, 
under  the  act  of  June  18, 1858,  and  elected  the  defendants  its  trustees,  or 
board  of  education,  who  were  in  office  on  the  2d  Tuesday  of  October,  1858, 
at  which  time  the  plaintiffk  were  duly  elected  trustees,  under  the  act  of 
April  12, 1858 ;  ffeld,  that  so  far  as  those  officers  were  concerned,  the  act 
of  June,  1858,  was  superseded  and  repealed  by  the  provisiops  of  tke  act  of 
ApH]12,1858;  and  that  the  plaiAtii&  were  the  legal  trustees  of  Oiediitrict 
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SM  aiio,  that  the  union  fliee  school  in  question,  not  being  formed  from  two 
or  more  adUoining  school  districts,  the  free  school  might  still  be  maintained, 
and  the  plaintiflb  exercise  the  powers  and  authority  of  its  board  of  education. 

CASE  submitted  for  the  opinion  of  the  court^  under  the  code 
of  procQ^ure,  upon  these  facts.  On  the  15th  of  October, 
1853,  school  district  No.  1,  of  the  town  of  Hyde  Park,  Dutch- 
ess county,  was,  by  vote  and  other  proceedings  mentioned  in 
the  act  of  the  legislature  passed  June  18,  1853,  entitled  "  An 
act  to  provide  for  the  establishment  of  union  free  schools," 
established  as  an  union  free  school.  William  B.  Outwater, 
James  Finch  and  John  A.  Parker  were  the  trustees  of  such 
district.  The  district  is  not  within  any  incorporated  city  or 
village.  On  the  second  Tuesday  of  October,  1858,  Stephen 
D.  Briggs,  Daniel  Wigg  and  John  A.  Degroff  were  duly  cho- 
sen trustees  of  such  district,  provided  the  act  of  the  legisla- 
ture passed  April  12, 1858,  entitled  <' An  act  to  change  the 
school  year,  and  to  amend  the  statutes  in  relation  to  public 
instruction''  applies  to  said  district ;  and  the  question  sub- 
mitted to  the  court  was,  does  said  act  of  1858  apply  to  said 
district  No.  1  of  Hyde  Park,  such  district  having  been  estab- 
lished as  an  union  school  district  under  said  act  of  1853  ?  and 
are  the  plaintifi,  or  the  defendants,  trustees  thereof? 

Hs  A.  NelsoHj  for  the  plaintiffs. 

J.  F.  Barnard,  for  the  defendants. 

By  the  Court,  Brown,  J.  On  the  15th  of  October,  1853, 
the  inhabitants  of  8ch6dl  district  No.  1,  in  the  town  of  Hyde 
Park,  established  a  free  school  therein,  pursuant  to  the  pro- 
visions of  the  act  of  June  18, 1853,  to  provide  for  the  estab- 
lishment of  union  free  schools.  The  district  is  not  within  any 
incorporated  city  or  village,  and  the  defendants  were  its  tros- 
tees,  or  board  of  education,  at  the  time  of  the  election  of  the 
plainti£b  to  the  office  of  trustees  of  the  district,  as  hereafter 
mentioned.    On  the  second  Tuesday  of  October,  1858,  the 
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plaintiffi,  Stephen  D.  Briggs  and  his  associates,  were  duly 
elected  trustees,  in  conformity  with  the  provisions  of  the  act 
to  change  the  school  year,  and  to  amend  the  statutes  in  rela- 
tion to  public  instruction,  passed  April  12, 1858.  The  ques- 
tion submitted  for  determination  is,  who  are  the  l^al  officers 
of  the  district,  and  whether  the  act  of  June,  1853,  so  far  as 
these  officers  are  concerned,  is  superseded  and  repealed  by  the 
provisions  of  the  act  of  April  12, 1858.  The  latter  act  takes 
no  notice  whatever  of  the  former,  and  deals  with  the  subject 
precisely  as  if  it  did  not  exist ;  and  whether  the  last  is  sub- 
versive of  the  first,  in  regard  to  the  mode  of  electing  the  dis- 
trict officers,  or  not,  I  think  it  will  be  found  difficult,  if  not 
impossible,  to  reconcile  the  one  statute  with  the  other. 

The  sole  purpose  of  the  act  of  June  18, 1853,  is  to  put  it 
in  the  power  of  the  inhabitants  of  a  district,  or  of  two  or  more 
adjoining  districts,  to  establish  free  schools  therein.  The  dis- 
tricts are  not  thereby  abrogated  or  consolidated  ;  but  for  all 
other  purposes,  except  the  election  of  separate  bodies  of  offi- 
cers when  two  or  more  unite,  and  the  mode  of  conducting  and 
maintaining  their  schools,  they  still  remain  school  districts, 
and  integral  paH»  of  the  common  school  system.  This,  I 
think,  is  apparent  by  reference  to  section  1,  which  authorizes 
any  15  persons  entitled  to  vote  at  any  meeting  of  the  inhab- 
itants of  any  school  district,  to  sign  a  call  for  a  meeting  to 
determine,  by  the  vote  of  such  district,  whether  a  union  free 
school  should  be  established  therein.  The  notice  of  the  meet- 
ing is  to  be  given  by  the  trustees,  and  the  expenses  are  a 
charge  upon  the  district.  To  make  the  proceeding  valid,  one 
third  of  the  inhabitants  of  the  district  must  be  present  at  the 
meetiDg,  and  if  the  question  be  determined  in  the  affirmative, 
they  shall  proceed  to  the  election  of  trustees,  not  less  than 
three  nor  more  than  nine  in  number,  who  shall  be  divided  in- 
to three  several  classes,  to  hold  office  for  one,  two  and  three 
years,  and  thereupon  the  office  of  any  existing  board  of  tins- 
tees  shall  cease.  The  trustees  so  chosen  are  to  constitute  a 
board  of  education  for  the  district  or  districts  for  which  they 
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are  elected.    And  they  are  t6  have  the  name  and  style  of  the 

board  of  education  of  district  No ,  in  the  town  of- 

(See  §  5.)  The  powers  of  the  board  are  defined  in  §  11,  and 
are  not  materially  different  from  the  powers  of  the  school  dis- 
trict trustees.  By  the  8th  subdivision,  they  are  to  possess  all 
the  powers  and  privileges,  and  be  subject  to  all  the  duties,  in 
respect  to  common  schools  or  the  common  school  departments, 
in  any  union  free  school  in  the  district  or  districts,  which  the 
trustees  of  coiomon  schools  possess,  or  are  subject  to,  not  in- 
oonsistent  vrith  the  provisions  of  the  act.  These  provisions 
show,  I  think,  that  the  school  districts  are  preserved  in  their 
integrity  as  divisions  of  the  common  school  system  of  the 
state.  And  the  officers,  by  whatever  name  they  may  be  called, 
are  still  school  officers,  and  fall  within  that  designation  in  the 
act  of  the  12th  April,  1858,  to  which  I  shall  now  more  par- 
ticularly refer. 

This  act  was  designed  to  apply  generally  to  schools  and  the 
school  system  of  the  state.  This  appears  by  its  title,  which 
is  ''An  act  to  change  the  school  year,  and  to  amend  the 
statutes  in  relation  to  public  instruction.''  Section  one  de- 
clares that  the  school  year  of  the  state  shall  commence,  there- 
after, on  the  first  day  of  October  and  end  on  the  30th  day  of 
September.  And  all  provisions  of  law  in  respect  to  the  duties 
of  school  officers,  now  in  force^  shall  apply  to  the  year  therein 
desi^ated.  Section  three  directs  the  annual  meeting  of  the 
taxable  inhabitants  and  legal  voters  of  the  several  school  dis- 
tricts in  the  state  shall  be  held  on  the  2d  Tuesday  of  October  in 
that  and  each  succeeding  year.  Section  four  declares  that  the 
term  of  office  of  all  school  district  officers  heretofore  elected  or 
appointed,  or  who  may  be  elected  or  appointed  previous  to 
the  2d  Tuesday  of  October  ensuing  the  passage  of  the  act, 
sh&ll  be  deemed  to  expire  on  the  said  2d  Tuesday  of  October. 
Section  six  gives  the  electors  of  each  district  power  at  the  an- 
nual district  meeting  (which  is  the  time  designated  by  the 
general  act  for  election  of  trustees)  to  determine  the  number 
of  trustees  to  be  chosen^  and  it  also  fixes  their  term  of  office. 


KINQS— BKOEMBSBi  I860.  505 


Briggs  V,  Outwater. 


The  defendants  were  the  trustees  or  hoard  of  educatioQ  of 
district  No.  1,  in  the  town  of  Hyde  Park,  at  the  commence* 
ment  of  the  school  year  in  1858  ;  and  they  were  elected  pre« 
vions  to  the  second  Tuesday  of  October  in  that  year.  They 
were  school  district  officers,  and  nothing  elsa  That  is  a  gen* 
end  term  or  expression,  embracing  all  persons  exercising  pub- 
lic trusts,  within  and  for  the  school  districts  of  the  state.  If 
the  boards  of  education  in  the  several  districts  were  not  school 
officers,  what  were  they  ?  To  what  other  department  of  the 
government  shall  they  be  assigned  and  classed  as  officers,  if 
not  to  that  of  the  common  schools  ?  If  the  act  had  declared 
that  the  office  of  trustee*— school  district  trustee^^HBhould  ex- 
pire on  the  second  Tuesday  of  October,  a  distinction  might 
have  been  made  between  trustees  and  members  of  the  board 
of  education*  But  the  term  used'  is  school  district  officers, 
which  must  be  deemed  to  embrace  both  classes,  if  the  two 
classes  exist  Section  thirteen  declares  that  all  laws  and  parts 
of  laws  inconsistent  with  the  provisions  of  the  act  are  thereby 
repealed.  So  that  all  the  provisions  of  the  act  of  the  18th 
June,  1853,  which  conflict  and  cannot  exist  in  harmony  with 
the  provisions  of  the  act  of  April  12th,  1858,  are  repealed  and 
no  longer  of  any  force. 

The  tmion  free  school  established  in  district  No.  1,  in  the 
town  of  Efyde  Park,  is  not  formed  from  two  or  more  adjoining 
school  districts ;  so  that  the  effect  of  a  construction  of  the  act 
un&vorable  to  the  rights  of  the  defendants  does  not  arise. 
Under  such  a  determination  the  free  school  may  still  be  main- 
tained, and  the  newly  dected  trustees  exercise  the  powers  and 
authority  of  its  board  of  education. 

I  am  of  opinion  that  judgment  should  be  entered  for  the 
plaintiffs. 

[Kiiros  QcvBBAL  Tbrx,  December  12,  1859.  LoU,  Bmatt  and  jSrotm, 
JntUces.] 
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Mart  Mabsh  vs.  GsoBas  Pottsb  and  Mary  his  wifa 

Under  the  code,  husband  and  wife  are  competent  witnessee  in  their  own  be- 
half, when  co-plaintifis  or  co-defendanta ;  and  in  like  cases  they  are  also 
competent  witnesses  for  each  other.    Rosbkbanb,  J.,  dissented. 

In  actions  between  one  of  them  and  a  third  personj  the  one  is  not  a  competeoi 
witness  for  or  against  the  other. 

The  former  law  is  untouched  by  the  code,  as  respects  confidentisl  comonimi- 
cations  or  matters  between  them. 

THIS  was  an  action  of  slander,  against  husband  and  wife, 
for  words  uttered  by  the  wife.  On  the  trial  the  husband 
was  offered  as  a  witness  generally  in  the  cause,  and  in  his  own 
behalf.  The  plaintiff  objected  to  his  being  sworn :  Ist  On 
the  ground  that,  being  the  husband  of  his  co-defendant,  he 
was  not  competent ;  and  that  the  husband  and  wife  could  not 
be  sworn  and  examined  as 'witnesses  for  or  against  each  other, 
in  this  action.  2d.  On  the  ground  that  this  was  a  joint  ac- 
tion, in  which  no  separate  judgment  could  be  rendered  against 
either.  The  court  sustained  the  objection,  and  held^  that  b^ 
ing  the  husband  of  his  co-defendant,  he  was  not  competent  as 
a  witness  in  the  action.  The  wife  was  then  offered  as  a  wit- 
ness, for  the  same  purpose,  and  in  the  same  manner.  The 
plaintiff  interposed  the  same  objections,  which  were,  for  the 
same  reasons,  sustained  by  the  court.  To  which  rulings  the 
defendants  duly  excepted.    The  plaintiff  had  a  verdict 

A.  McFarlaUj  for  the  plaintiff. 

Mclwtyre  Frazer,  for  the  defendants. 

Jambs,  J.  As  this  action  was  for  the  tort  of  the  wife,  not 
committed  in  the  presence  of  the  husband,  the  two  were  ne- 
cessarily made  parties  to  the  suit.  (2  Kent's  Com.  149.)  If 
the  plaintiff  obtains  judgment,  execution  may  issue  against 
both  defendants,  as  both  are  judgment  debtors,  (Code,  §§  283, 
286,  289,)  and  it  may  be  satisfied  out  of  the  property  of  the 
husband,  or  the  separate  property  of  the  wife.     (Code,  289. 
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Hood  T.  Mathews,  2  Bawl  P.  O.  149.  1  Tidcl^a  Pr.  194,  9th 
ed.)  If  returned  miBatiafied,  both,  or  either,  may  be  taken  in 
execntion  against  the  body.  (Code,  §§  288,  179.  Pitt  v. 
MeOer,  2  Strange,  1167.  Finch  v.  Duddin,  Id.  1237.  Lang- 
staff  y.  Bain,  1  WiU.  149.  Anonymous,  3  id.  124.  Newton 
V.  JSrodfo,  9  ^rfoZ.  (fe  Mis,  948.) 

The  main  question  presented  by  the  case  is,  whether,  when 
husband  and  wife  are  parties  defendants,  they  are  competent 
witnesses  in  the  cause,  in  their  own  behalf,  or  for  each  othen 

The  question,  however,  may  be  discussed  in  its  broad  sense 
as  one  of  general  evidence-^whether  married  persons,  when 
properly  parties  to  actions,  are  competent  witnesses  ?  The 
letter  of  the  statute  extends  to  married  persons,  whether 
they  be  co-plaintiffii,  co-defendants^  or  the  action  be  between 
themselves. 

Upon  the  oompetency  of  witnesses  the  common  law  pro- 
ceeded in  distrust  of  human  nature ;  it  beUeved  a  witness,  if 
interested,  to  be  incapable  of  verity,  (1  Phil.  Ev.  46 ;)  and 
there  consequently  grew  up  under  it  a  system  of  restrictions 
which  rarely,  if  ever,  allowed  the  facts  in  a  given  case  to  come 
out  foUy^  and  was  often  the  oocasion  of  great  hardship  and 
injustice.  The  objections  to  such  a  system  were  too  manifest 
to  escape  attention.  Many  thought  the  attainment  of  truth 
would  bel)est  promoted  by  opening  eveiy  source  of  informa- 
tion in  a  given  case,  and  that  all  persons  cognizant  of  any 
jhcts  bearing  upon  the  case,  and  especially  those  ordinarily 
most  conversant  with  them,  the  parties  themselves,  should  be 
permitted  ^0  speak.  They  expressed  confidence  in  man,  and 
a  belief  in  the  existence  of  human  integrity.  They  believed 
in  the  capacity  of  human  nature,  although  interested,  to  speak 
the  truth,  and  in  the  ability  of  triers  of  questions  of  £Eu;t  to 
detect  falsehood. 

From  such  a  basis  of  thought  there  have  sprung  up,  within 
a  few  years  past,  in  England,  and  in  some  of  the  states  of  this 
country,  radical  changes  in  the  admissibility  and  competency 
of  persons  as  witnesses.    A  new  system  has  developed  itself, 
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whose  foundations  are  laid  in  oommon  sense  and  an  enlight- 
ened policy ;  and  its  superiority  over  the  old  is  no  longer 
questioned,  except  by  the  few  who  have  no  confidence  in  the 
present,  no  hope  in  the  future,  and  who  deem  our  only  safety 
is  in  keeping  fast  anchored  to  the  past. 

In  those  countries  which  have  introduced  the  new  system, 
the  courts  have  usually  most  heartily  co-operated  in  the  mov^ 
ment.  In  England,  Lord  Denman,  Lord  Brougham  and  Lord 
Campbell,  while  on  the  bench,  introduced  into  parliament  the 
several  acts  which  have  wrought  such  radical  changes  in  the 
law  of  evidence,  that  scarcely  a  vestige  of  the  common  law,  in 
regard  to  competency,  remains.  Shall  our  courts  hesitate  to 
follow  such  eminent-  jurists,  or  refuse  to  give  «to  the  enlight- 
ened legislation  of  this  state  that  liberal  construction  which 
will  lead  to  a  similar  result  ? 

Actions  between  married  persons  should  constitute  no  ex- 
ception to  the  general  rule  of  practice.  Such  suits  represent 
well  defined  rights  of  action,  both  as  concerns  property  and 
personal  rights.  Suitors  can  institute  them,  courts  must  en- 
tertain them,  and  triers  must  decide  them.  So  in  actions 
^here  husband  and  wife  are  co-plaintifis  or  co-defendants^ 
husband  and  wife  may  sue  and  can  be  sued  ;  and  the  husband 
must  in  some  instances  be  sued  with  the  wife.  Such  actions 
must  be  entertained  and  tried  by  the  courts.  The  simple 
question  then  is,  shall  such  actions  be  tried  in  the  ordiaary 
way,  or  by  some  exceptional  method  ?  WiU  the  law,  while 
it  entertains  ihem,  say  that  they  shall  be  decided  rightly,  so 
far  as  practicable,  or  that  it  is  a  matter  of  no  consequence  bow 
they  are  disposed  of?  Or  if  their  decision  is  a  matter  of  some 
concern  to  the  law,  shall  the  me^s  most  approved  for  arriv- 
ing at  a  result  consonant  with  the  dignity  of  the  law  and  the 
fights  of  individuals  in  other  cases,  be  employed  in  these 
actions  ?  Or  shall  the  triers  be  left  to  grope  their  way 
through  a  partial  darkness  to  a  condusion  ?  In  other  words, 
shall  the  husband's  mouth  be  closed  in  his  own  behalf,  when 
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his  wife  is  a  co-party,  although  permitted  to  speak,  if  sued 
alone? 

It  is  a  rule  of  the  common  law  that  hnsband  and  wife  can- 
not be  witnesses  for  or  against  each  other.  The  first  branch 
is  based  entirely  npon  interest;  the  second  upon  interest  and 
public  policy.  All  persons  interested  in  the  action  were,  at 
common  law,  held  incompetent  to  testify  therein.  This,  of 
course,  excluded  the  parties  to  the  record.  At  common  law 
the  wife's  civU  existence  was  merged  in  that  of  her  husband, 
and  the  two  were  regarded  as  but  one  person ;  she  had  no 
separate  right  of  property  or  of  action ;  and  hence  was  ex- 
cluded from  being  a  witness  in  her  husband's  behalf.  This 
identity  of  interest  was  also  the  real  support  of  the  rule  ex- 
cluding the  wife  as  a  witness  against  the  husband.  ^^  In  con- 
sequence of  this  identity  of  interest^  husband  and  wife  uni- 
formly appeared  before  the  court  in  a  friendly  attitude.  Legally, 
their  relation  wais  one  of  mutual  confidence  and  harmony. 
There  was  every  reason  to  fear,  therefore,  that  in  the  event  of 
the  introduction  of  one  of  them  at  the  suit  of  an  adversary  of 
the  other,  some  testimony  would  be  elicited  which  would  be 
detrimental  to  the  interest  of  the  other,  and  therefrom  do- 
mestic ill  feeling  and  discord  result."  The  peace  of  families 
would  thus  be  jeopardized,  merely  to  subserve  the  pecuniary 
interests  of  third  persons. 

That  this  is  the  true  rationale  of  the  rule,  every  statement 
of  its  reasons  which  can  be  found  in  the  books  will  show. 

Baron  Gilbert y  in  his  work  on  EvidencCy  (page  252,)  says : 
"  If  they  (husband  and  wife)  swear  for  each  other,  they  are 
nol;  believed,  because  their  interests  are  absolutely  the  same, 
and,  therefore,  they  can  gain  no  more  credit  when  they  attest 
for  each  other,  than  when  a  man  attests  for  himself.  And  it 
would  be  very  hard  if  a  wife  should  be  allowed  as  evidence 
(zgainst  her  husband,  when  she  cannot  attest  for  him.  Such  a 
law  would  occasion  implacable  quarrels  and  divisions,  and  de- 
stroy the  very  legal  policy  of  marriage." 


510  OASES  IN  THX  6UPBEME  OOURT. 

Manh  v.  Potter. 

PeakCy  in  his  work  on  Evidencey  (page  173^)  states  the  i 
sons  of  this  rule  in  the  same  manner,  substantially. 

In  Taylor  on  Hvidenoey  (page  878,)  it  is  laid  down  thus : 
<'  They  cannot  be  witnesses  for  each  other,  because  their  inter^ 
ests  are  identical ;  neither  can  they  testify  against  each  other* 
because  the  admission  of  such,  testimony  would  lead  to  dissen- 
sion and  unhappiness,  and  possibly  to  perjury." 

PhiUips  says:  ^^The  reason  for  excluding  husband  and 
wife  from  giving  evidence  for  or  against  each  other,  is  found- 
ed partly  on  the  identity  of  interest,  and  partly  on  the  prin- 
ciple of  public  policy,  which  deems  it  necessary  to  guard  the 
security  and  confidence  of  private  life  even  at  the  risk  of  aa 
occasional  fedlure  of  juatioa  They  cannot  be  witnesses  for 
each  other,  because  their  interests  are  absolutely  the  same ; 
they  are  not  witnesses  against  each  other,  because  this  is  i&- 
consistent  with  the  relation  of  marriage.'' 

Starkie,  in  his  work  on  Evidence,  (vol.  %  p.  706,)  says  of 
the  rule,  ^^  it  is  founded  partly  on  the  identity  of  interest  in 
these  persons,  and  partly  on  the  grounds  of  public  policy,  for 
fear  of  creating  distrust  and  dissensions  between  them,  occa- 
sioning perjury." 

Oreerdeaf  uses  almost  the  same  language,  (voL  1,  §  334.) 

The  rule  is  laid  down  in  Butler's  Nisi  PriuSj  (page  286,) 
thus :  ''  Husband  and  wife  cannot  be  admitted  to  be  witnesses 
for  each  other,  because  their  interests  are  absolutely  the  same  ; 
nor  against  each  other,  because  contrary  to  the  legal  policy 
of  marriage." 

'  In  Slackstone's  CommentarieSy  (vol.  1,  p.  443,)  it  is  said 
that  husband  and  wife  "  are  not  allowed  to  be  evidence  /or 
or  against  each  other,  partly  because  it  is  impossible  that 
their  testimony  should  be  indifferent,  but  principally  because 
of  the  union  of  persons,  and,  therefore,  if  they  were  admit- 
ted to  be  witnesses  for  each  other,  they  would  contradict  one 
maxim  of  law,  ^  no  one  should  be  a  witness  in  his  own  cause;' 
and,  if  against  each  other,  they  would  contradict  another 
maxim,  ^no  one  is  obliged  to  criminate  himsel£'" 
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I  think  it  clear,  therefore,  that  the  true  principle  which  ez- 
dnded  the  hosband  or  the  wife  of  the  party  from  being  a 
witness  fcr  or  against  each  other,  was  the  union  of  interest 
and  privilege  existing  between  them. 

It  is  true,  authorities  can  be  dted  which  state  that  it  is 
with  a  view  of  preserving  the  peace  of  families,  and  where  it 
is  said  that  the  admission  of  such  testimony  would  lead  to 
dissension  and  unhappiness,  and  probably  to  perjury,  and 
that  the  confidence  existing  between  husband  and  wife  should 
be  sacredly  cherished ;  but  if  those  cases  are  carefully  exam- 
ined it  will  be  found  that  this  question,  in  its  origin  and 
cause,  was  not  fuUy  considered. 

As  was  said  by  Earle,  J.,  in  BtapUton  v.  Oq/J,  (10  Eng. 
Law  athd  Eq.  Bep.  460,)  there  is  no  doubt  that  the  law  most 
carefully  protects  the  interests  connected  with  marriage ;  and 
that  it  established  the  union  of  interest  for  the  purpose  of 
domestic  unianj  and  excluded  the  testimony  of  one,  when  the 
other  was  excluded  on  account  of  this  union;  and  the  ex* 
pressions  of  authorities  above  cited,  if  confined  to  the  exclu- 
sion of  the  one  when  the  other  is  excluded,  have  a  definite 
meaning,  capable  of  practicable  application ;  but  if  they  are 
carried  beyond  this  limit,  and  are  supposed  to  introduce  the 
tendency  to  domestic  discord  as  a  ground  of  exclusion,  they 
will  be  found  to  be  contrary  to  the  known  principles  of  evi- 
dence, and  to  be  incapable  of  being  consistently  applied 

If  this  ground  of  exclusion  existed,  it  would  apply  to  other 
witnesses  as  well  as  to  parties;  their  domestic  peace  being 
equally  important  But  it  is  clear  with  respect  to-witnesses 
not  parties,  that  they  cannot  refuse  to  be  examined  on  any 
grounds  derived  from  marriage,  and  that  husband  and  wife 
may  mutually  contradict  and  discredit  each  other,  upon  mat- 
ters full  of  family  dissension,  as  freely  as  if  there  had  been 
no  marriage.  Even  if  it  could  be  supposed  that  the  law  re- 
garded only  the  domestic  peace  of  families,  and  protected 
their  confidence,  still  the  supposed  ground  of  exclusion  is  not 
consistently  applied ;  for  if  a  husband  is  assaulted  or  libeled^ 
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he  may  seek  redress  either  hy  action  or  by  indictment  In 
either  form  he  is  in  substance  a  party.  If  he  proceeds  by 
action,  at  common  law  he  and  his  wife  are  both  incompetent ; 
if  by  indictment,  both  are  admissible,  either  to  corroborate,  oon- 
tradict  or  discredit  each  other.  Thns,  in  the  case  of  an  executor, 
where  the  action  will  enure  to  the  sole  profit  or  loss  of  the  heirs 
at  law,  who  would  be,  in  substance,  the  parties,  each  heicmay 
now  be  called  as  a  witness  for  or  against  the  executor,  and 
compelled  to  testify ;  and  the  wife  of  each  may  be  compelled 
to  give  evidence  in  the  same  case,  although  her  testimony  be  to 
contradict,  discredit,  or  even  impeach  that  of  her  husband, 
and  so  of  the  husband  against  the  wife.  Now  if  the  principle 
of  excluding  the  wives  of  parties  was  the  protection  of  domes- 
tic peace  and  confidence,  the  wife  ought  to  be  excluded  equally 
in  both  cases ;  but  as  she  was  excluded  only  in  the  action, 
where  the  husband  was  also  incompetent,  it  seems  better  rea- 
son to  attribute  her  exclusion  to  the  uniform  principle  of 
union,  or  tnierest  arising  from  that  union,  than  to  suppose  the 
courts  would  protect  the  domestic  peace  of  parties,  and  not 
of  witnesses,  or  that  what  was  protected  in  the  civil  court 
would  be  neglected  in  the  criminal.  With  respect  to  the  pro- 
tection of  confidential  communications  between  husband  and 
wife,  there  is  good  reason  for  such  protection  at  all  times ;  but 
no  such  principle  has  been  brought  into  practice.  The  decis- 
ions, excluding  the  husbands  or  wives  of  parties,  are  often  ac- 
companied with  sacred  declarations  in  favor  of  such  protection ; 
but  as  the  exclusion  extended  to  all  the  testimony,  whether  it 
was  confidential  or  not,  and  as  no  protection  was  given  to 
conjugal  confidence  in  respect  to  witnesses  not  partieSy  who 
were  as  much  within  the  reason  of  the  rule,  if  it  existed,  as 
the  other  class,  it  may  be  safely  afiSrmed  that  no  such  rule 
has  as  yet  been  established.  As  to  the  authorities,  most  of 
the  decisions  in  favor  of  excluding  the  wives  of  parties  were 
given  in  cases  where  the  husband  was  excluded,  and  therefore 
no  matter  how  strong  may  have  been  the  expression  of  public 
policy,  and  in  favor  of  preventing  domestic  discord,  &a,  all 
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tbose  decisions  are  consistent  with  the  principle  that  interest 
was  the  ground  of  objection. 

Of  late  years  material  changes  hare  been  made  in  the  law 
of  husband  and  wife^  both  in  this  country  and  England,  but 
particularly  in  this  state.  The  wife  has  been  admitted  to 
separate  rights  of  property,  and,  as  a  consequence,  to  separate 
lights  of  action  even  as  against  the  husband  himself.  The 
marriage  contract  has  lost  its  ancient  featui-e  of  indissolubility, 
and  actions  between  parties  for  the  breach  of  it  are  constantly 
before  the  courts.  In  the  case  of  an  action  between  these 
persons,  whether  in  regard  to  some  disputed  property,  or  by 
the  husband  for  a  divorce,  or  by  the  wife  for  a  separation,  it 
is  idle  to  assert  that  they  stand  before  the  court  in  that  arnica* 
Ue  attitude,  in  which,  in  civil  suits,  they  invariably  stood  at 
common  law. 

Badical  changes  have  also  been  effected  within  the  last  six- 
teen years  in  the  law  of  evidence,  and  the  competency  and  ad- 
missibility of  witnesses.  England  took  the  initiatory  step  by 
the  passage  of  Lord  Denman's  act,  in  1843.  Its  general  f&an 
ture  was  that  no  person  offered  as  a  witness  in  a  dvil  case 
should  be  excluded  by  reason  of  incapacity  from  crime  or 
from  interest ;  with  a  proviso  that  the  same  should  not  ex- 
tend to  the  party  to  the  record,  and  some  others  enumerated ; 
nor  the  husband  and  wife  of  such  persons  respectively.  Lord 
Brougham's  act  was  passed  in  1851.  The  first  section  re- 
}>ealed  all  the  proviso  of  Lord  Denman's  act,  except  that  re- 
lating to  husband  and  wife.  The  second  section  made  all 
parties  to  actions  competent  witnesses.  The  third  section 
made  husbands  and  wives  of  parties  in  criminal  proceedings 
incompetent;  and  the  fourth  section  rendered  the  statute  inap- 
plicable to  actions  founded  upon  adultery  or  a  breach  of  prom- 
ise of  marriage. 

The  first  case  under  this  act  was  Barhat  v.  AUen,  (7  Exc. 
Bep.  609,)  in  which  the  question  was,  whether  the  husband 
orthe  wife  of  a  party  to  the  record  were  competent  witnesses, 
and  it  was  held  they  were  not.    The  case  of  Stapkton  y. 
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CkofU,  (10  Bifig.  Lato  and  Eq,  Rep.  455,)  in  the  queen's 
bench,  followed,  in  which  the  same  question  was  presented, 
with  the  same  ruling.  There  are  many  expressions,  however, 
in  the  latter  case,  indicating  that  both  court  and  counsel  re* 
garded  married  persons,  when  parties  to  the  record^  as  within 
the  statute. 

The  case  of  Alcock  v.  Alcock,  (12  Eng.  Law  and  Eg.  Rqp, 
354,)  before  Vice  Chancellor  Parker,  was  an  action  by  the 
wife  against  the  husband,  concerning  her  separate  estate,  in 
which  it  was  held  that  the  parties  were  inadmlBsible  as  wit- 
nesses, and  the  reasoning  was,  that  before  the  statute  there 
would  have  been  two  objections  to  their  competency,  viz.  one 
that  they  were  parties ;  the  other,  that  from  reasons  of  public 
policy  they  were  inadmissible  against  each  other;  that  the 
first  of  these  objections  had  been  removed  by  the  statute,  but 
the  latter  was  untouched  by  it.  This  reasoning  is  not  sound. 
.It  assumes  that  the  second  objection  exists  in  such  a  case, 
which  is  not  so.  At  common  law  the  wife  had  no  separate 
estate,  and  hence  no  such  relative  position  of  the  parties  could 
concur  in  a  civil  suit  at  common  law ;  and  when  they  stand 
before  the  court  in  a  different  attitude,  the  reason  of  the  com- 
mon law  rule  of  evidence  fails. 

The  next  case  was  McNeillie  v.  Acton,  (21  Eng.  Law  and 
Eq,  Rep.  3,)  also  in  chanoeiy,  in  which  married  persons,  co* 
defendants,  were  held  inadmissable  for  each  other.  In  mak«- 
ing  this  ruling.  Vice  Chancellor  Stuart  expressly  stated  that 
he  followed  Alcock  v.  Alcock  (supra)  simply  as  authority ; 
his  own  opinion  being  the  other  way.  In  Stakehiil  and  wife 
y.  FettingUlf  in  the  queen's  bench,  where  husband  and  wife 
sued  for  an  injury  done  to  the  wife,  it  was  held  by  all  the 
court  that  the  wife  was  a  competent  witness  to  prove  the 
plaintiff's  case.  This  case  is  found  in  a  note,  10  Eng,  Law 
and  Eq.  R.  458,  and  was  probably  not  reported  in  the  regular 
series,  in  consequence  of  Lord  GamphdPs  act  in  1853,  whidi 
covered  the  whole  disputed  ground,  and  made  husband  and  wift 
witnesses  for  and  against  each  other,  except  in  criminal  proceed- 
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ingB  and  cases  of  adultery ;  but  prohibiting  the  disclosure  of 
confidential  communications  made  to  them  during  marriage. 
Lord  Brougham's  act  was  very  similar  to  our  present  code;  and 
the  decisions  under  it,  it  will  be  perceived,  are  very  strongly 
in  jhvor  of  the  competency  of  husbands  and  wives,  who  are 
parties,  as  witnesses. 

In  Connecticut,  a  statute  was  passed  in  1848  to  the  effect 
that  no  person  should  be  disqualified  as  a  witness,  by  reason 
of  his  interest  as  a  party  or  otherwise.  In  184d  a  limitation 
was  introduced  in  the  case  of  criminal  proceedings.  Under 
these  statutes  it  was  held,  in  Merriam  v.  Hartford  and  New 
Haven  Rail  Road  Co.,  (20  Conn.  Rep.  354,)  that  married 
persons  were  admissible  for  each  other,  and  in  Lucas  v.  The 
StaUy  (23  id.  18,)  it  was  in  substance  said  by  Church,  Ch.  J. 
that  in  all  civil  actions  married  persons  were  competent  to 
testify  for  each  other. 

In  Vermont,  a  statute  precisely  similar  to  the  Connecticut 
statute  of  1848  was  passed  in  1852 ;  after  which  it  was  held 
in  Manchester  v.  Manchester,  (24  Verm.  Rep.  649,)  that  in 
a  petition  of  divorce  the  parties  were  not  competent  witnesses 
in  their  own  behalf;  but  Bedfield,  Ch.  J.  said,  '^If  the  stat* 
nte  provided  in  terms  that  all  parties  should  be  witnesses,  no 
doubt  the  parties  to  this  proceeding  would  be  thereby  ren- 
dered competent.  But  the  statute  is  not  so  broad.  It  only 
provides  that  no  one  shall  be  disqualified  as  a  witness  by 
reason  of  being  a  party.  These  disqualifications,  but  no  other, 
are  removed  by  this  act."  This  case,  although  it  proceeds 
upon  a  narrower  construction  of  the  statute  than  the  Connect- 
icut cases,  is  enough.  The  doctrine  is  to  the  effect  that,  un- 
der a  statute  like  that  in  this  state,  the  parties  would  have 
been  admissible. 

In  1856  Massachusetts  enacted  that  the  parties  in  all  civil 
actions  might  be  admissible  to  testify  in  their  own  favor,  and 
might  be  called  as  witnesses  on  the  opposite  side.  Under 
this  statute  in  Barber  v.  Ooddard,  not  yet  reported,  but  an 
abstract  of  which  may  be  found  in  10  Law  Rep.  408,  it  was 
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held  ^^tiii^t  the  wife  was  not  a  competent  witness  for  her  hus- 
band in  any  case,  'unless  she  were  a  party  ;"  and  in  Sndl  v. 
The  Inhabitants  of  Westport,  {Id.  144,)  it  was  held  that  in 
an  action  by  the  husband  and  wife,  for  an  injury  to  the  wife, 
she  was  a  competent  witness  for  the  plaintiff. 

It  will  thus  be  seen  that  the  authorities  in  courts,  other 
than  in  our  own  state,  wherever  the  present  question  or  a 
similar  one  has  been  presented,  are,  with  hardly  an  exception, 
in  favor  of  admitting  husband  and  wife  as  witnesses  whenever 
they  are  parties. 

But  the  construction  now  contended  for  is  not  new.  More 
than  one  hundred  and  forty  years  ago  some  of  the  states  of 
this  country  had  statutes  admitting  parties  as  witnesses  in 
actions  arising  on  book  account,  (see  note  a,  9  Conn,  S.  348 ;) 
and  the  construction  of  such  statutes  was  that  married  per- 
sons, when  parties,  were  competent  as  witnesses. 

In  Vermont,  under  a  similar  statute  passed  more  than 
twenty-five  years  ago,  it  was  held  in  Oarr  v.  Comdl,  (4  Verm. 
Bep.  116,)  that  the  wife  of  a  party  was  not  a  competent  wit- 
ness, unless  a  party  to  the  record.  But  in  Andrews  and  wife 
V.  Foote,  (17  Verm.  Hep.  556,)  and  Jay  and  wife  v.  Eoyes, 
(18  id.  342,)  the  wife  as  a  co-plaintiff  was  received  as  a  wit- 
ness in  each  case,  and  held  competent. 

It  must  be  borne  in  mind  that  this  reason  does  not  touch 
the  competency  of  the  wife  in  an  -action  between  the  husband 
and  a  third  person.  The  code  has  not  gone  to  that  'extent 
'  In  such  cases  married  persons  stand  as  they  did  at  common 
law.  Neither  does  the  reason  affect  another  rule  in  the  law  of 
evidence  touching  husband  and  wife,  viz.  that  communications 
between  them  are  privileged.  That  is  not  a  rule  conoeming 
the  competency  of  witnesses,  but  relates  exclusively  to  the 
subject  matter  of  their  proposed  evidence.  It  is  analogous  to 
the  rule  between  attorney  and  client 

The  first  changes  in  this  state  were  to  remove  the  disquali- 
fication of  interest,  except  in  the  case  of  parties  and  those 
immediately  interested,  and  to  allow  a  party  to  be  called  by 
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an  adverse  party.  (Codey  1848.)  A  glance  at  the  dedaions 
under  that  statute  would  not  be  inappropriate. 

The  first  case  which  arose  after  the  adoption  of  the  code, 
was  that  of  Pillow  and  wife  v.  Bushnelly  (4  How.  Pr.  B.  9 ; 
5  Barh.  156,)  tried  before  Mr.  Justice  Cady  in  1848.  The 
action  was  for  assault  and  battery  upon  the  wife  ;  and  after 
the  plaintiffs  had  rested  their  case,  the  defendant  called  the 
wife  to  prove  his  defense,  and  she  was  admitted.  The  defend- 
ant had  a  verdict,  and  on  appeal  by  the  plaintiff  the  general 
term  held  her  admission  to  be  an  error.  It  was  conceded  that 
the  letter  of  the  statute  would  admit  the  wife,  but  it  was  held 
that  such  was  not  within  the  intention  of  the  legislature.  It 
is,  however,  worthy  of  note,  that  the  learned  justice  who  wrote 
the  opinion,  idthough  using  the  phrase  that  ^^at  common 
law  husband  and  wife  are  excluded  from  giving  evidence  for 
or  against  each  other  f  yet,  when  he  comes  to  define  the  rule, 
he  recognizes  the  same  distinction,  herein  insisted  upon,  as 
ihe  true  theory ;  that  they  cannot  be  witnesses /or  each  other, 
because  of  the  identity  of  interest^  nor  ugavnst  each  other,  on 
a  principle  of  public  policy,  &c.  Therefore  Pillow  v.  Bush- 
neU  is  not  a  decision  fi)r  this  case.  In  that,  the  wife  was  caU^ 
ed  against  the  husband,  and  was  rejected  as  incompetent,  on 
the  ground  of  public  policy ;  while  in  this  case,  the  wife  was 
called  for  her  husband,  and  also  in  her  own  behalf. 

The  next  case  was  that  of  Erwin  v.  STnaUer^  (2  Sand,  Bep. 
340,)  where  the  wife,  n/ot  a  partt/j  was  called  as  a  witness 
against  her  husband,  and  was  rejected  as  incompetent,  on  the 
grounds  of  public  policy  pertaining  to  the  domestic  relation. 

The  next  case  arose  in  1850,  and  was  that  of  Hasbrouck  v. 
Vandevoart  and  Hayward,  (4  Band.  596 ;  5  Selden,  153.) 
The  action  was  by  Hasbrouck  as  trustee  of  the  separate  es- 
tate of  Adeline  Pickering,  wife  of  Wm.  L.  Pickering ;  and  on 
the  trial  the  said  Wm.  L.  was  offered  as  a  witness  on  beJialf 
of  the  trustee,  and  was  objected  to  as  incompetent,  and  ex* 
eluded.  On  appeal,  the  general  term  and  the  court  of  appeals 
affirmed  the  ruling.    The  superior  court  placed  its  decision 
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on  the  ground  of  public  policy,  and  that  the  rule  had  not  then 
been  changed  by  the  code  of  procedure.  The  court  of  ap- 
peals,  in  its  decision,  after  citing  several  cases,  says  :  ''  It  is 
entirely  clear  that  the  rule  of  exclusion  of  husband  and  wi/ey 
when  the  other  is  a  party,  or  interested  in  the  event,  depends 
merely  upon  the  existence  of  the  relation,  and  not  at  all  upon 
the  existence  in  the  party  ofifered  as  a  witness  of  an  interest 
in  the  event,  independent  of  that  which  the  law  may  attribute 
to  him  by  reason  of  the  marriage  relation.''  And  speaking 
of  the  code,  as  applicable  to  the  case,  said :  ^^  The  only  objec- 
tion to  Mrs.  Pickering's  competency  was  interest  in  the  event ; 
that  the  code  has  removed,  and  made  her  competent  But 
the  statute  has  not  removed  her  interest,  and  while  that  re- 
mains, her  husband  cannot  be  competent  Being  incompetent 
at  the  common  law  as  husband,  and  not  upon  the  ground  of 
interest  in  the  event,  he  must  remain  incompetent,  until  some 
statute  shall  remove  the  ground  of  incompetency."  Thus,  in 
substance,  holding  that  the  exclusion  of  husbands  or  wives  from 
being  witnesses /or  each  other,  rested  upon  the  union  of  inter- 
est arising  from  the  marriage  contract  This  case  does  not, 
therefore,  militate  against  any  ground  assumed  in  this  opin- 
ion. First,  because  the  law  has  been  dianged  since  its  decis- 
ion ;  and  second,  because  the  cases  were  not  alike  in  their 
facts.  In  the  one  case,  the  husband  and  wife  were  co-parties, 
and  in  the  other,  they  were  not ;'  in  the  one  case  both  were 
offered  in  their  own  behalf,  and  in  the  other  not 

Arborgast  v.  Arborgast  (8  Hoto.  Pr.  Rqp.  299)  was  a  case 
at  special  term,  where  the  husband  had  sued  for  divorce  on 
the  ground  of  adultery.  The  wife  did  not  appear,  and  an  or- 
der of  reference  being  taken,  the  wife  was  offered  as  a  witness 
to  prove  the  adultery.  The  court  held  that  the  testimony  of 
a  defendant  would  not  warrant  a  judgment  for  a  divorce. 
This  was  undoubtedly  correct,  and  all  that  it  was  neoeseaiy 
to  decide ;  but  the  learned  justice  made  mention  of  the  com- 
mon law  rule  excluding  husband  and  wife,  and  cited  approv- 
ingly Pillow  V.  Bushndl. 
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Thfe  case  of  McGinn  v.  Worden  (3  JK  2?.  Smith's  Sep. 
355)  was  where  the  wife  was  sued  with  the  husband,  and  was 
offered  as  a  witness,  after  the  plainti£F  had  been  examined  as 
a  witness  in  his  own  behalf,  and  was  excluded.  This  case 
arose  under  a  branch  of  section  399  of  the  code,  not  now  un- 
der consideration,  and  therefore  does  not  touch  the  question 
presented  by  this  case.  But  the  court  in  that  case  expressed 
the  doubt  whether  the  legislature  had  not  altered  the  law,  in 
such  case,  so  as  to  admit  both  husband  and  wife  as  witnesses, 
with  the  consent  of  the  other. 

These  are  all  the  cases  decided  since  the  enactment  of  the 
code,  and  previous  to  the  last  amendment,  which  have  come 
to  my  notice ;  and  it  will  be  seen  that  none  of  them  do  or 
could  present  the  precise  question  which  arises  in  this  case. 
In  1857  the  l^islature  amended  the  399th  section  of  the 
code,  so  as  to  read  as  follows :  ^^  A  party  to  an  action  may  be 
examined  in  his  own  behalf,  the  same  as  any  other  witness.'' 
Since  th^i  there  has  been  decided  the  Case  of  Macondry  y. 
WardlCy  (26  Barb.  612,)  which  was  an  action  against  hus- 
band and  wife  to  compel  the  application  of  certain  property, 
standing  in  her  name,  to  the  payment  of  a  judgment  against 
the  husband,  upon  the  ground  of  fraud.  On  the  trial  the 
plaintiff  called  the  wife  as  a  witness,  and  on  objection  she  was 
excluded.  This  ruling  was  sustained  at  general  term,  upon 
the  ground  that  the  wife  could  not  have  been  a  witness,  if  the 
action  was  solely  against  the  husband,  and  that  making  her 
a  party  to  the  record  did  not  remove  the  incompetency.  That 
decision  does  not  affect  this  case,  because  there  the  wife  was 
called  as  a  witness  against  the  husband,  which  right  depends 
not  upon  section  399,  under  which  parties  may  offer  them- 
selves as  witnesses  in  their  own  behalf,  but  upon  sections  390, 
&a,  and  may,  being  against^  be  controlled  by  the  question  of 
public  policy. 

The  next  reported  case  is  Smith  v.  Smithy  (15  How.  Fr. 
Bep.  165.)  The  facts  of  the  case  were  precisely  like  those  of 
Arborgaet  v«  Arborgasty  (supray)  and  the  order  of  the  court  the 
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same.  In  deciding  the  case^  the  justice  said  :  '^The  langnage 
of  the  statute  clearly  embraces  her  ;  and  yet  one  familiar  with 
the  rales  of  the  common  law  relating  to  husband  and  wife, 
and  the  reason  assigned,  time  out  of  mind,  for  those  rules, 
would  be  likely  to  hesitate  long  before  coming  to  the  conclu- 
sion that  the  legislature  intended  an  innovation  so  dangerous 
to  the  peace  of  families,  cmd  the  harmony  of  the  domestic  re* 
•  lations.''  In  other  words,  notwithstanding  the  legislature  had 
said,  in  plain  words,  that  husband  and  wife  when  parties  were 
competent  as  witnesses,  it  did  not  intend  what  it  had  said, 
and  therefore  it  was  the  duty  of  the  courts  to  defeat  its  ex- 
pressed will  by  judicial  constraction.  I  am  compelled  to  dis- 
sent from  any  such  conclusion.  The  learned  justice  in  that 
case  frankly  says :  '^  But  for  certain  decisions,  I  should  have 
held  that  the  l^islature  had  abrogated  the  rule  prohibiting 
husband  and  wife  from  being  witnesses  when  parties.''  The 
authorities  which  controlled  his  judgment  are  those  herein  be- 
fore cited,  and  do  not,  as  I  insist,  control  the  present  statuta 
The  argument  of  'Manger  to  the  peace  of  famflies,''  &a,  is 
answered  by  my  illustration  that  no  such  consideration  gov- 
erns the  question,  as  to  witnesses  not  parties. 

I  have  been  favored  with  the  opinion  of  Justice  Strong,  of 
the  7th  district,  in  the  MS.  case  of  Gale  v.  Gale.  That  was 
an  action  for  a  limited  divorce,  and  the  plaintiff  on  the  trial 
offered  herself  as  a  witness  in  her  own  behalf,  and  against  her 
husband.  She  was  rejected  as  incompetent,  and  on  appeal 
the  general  term  sustained  the  decision,  on  the  ground  diat 
the  amendment  to  the  code  in  1857  only  removed  the  disqual- 
ification of  being  a  party,  and  consequently  all  other  grounds 
of  incompetency  remained.  This  decision  can  be  sustained 
if  the  question  of  public  policy  is  retained  as  a  ground  of  ex- 
clusion, when  the  wife  is  offered  as  a  witness  against  the  hus- 
band, without  adopting  the  reasoning  or  constraction  of  the 
court,  which  I  shall  endeavor  hereafter  to  show  is  unsound. 

I  have  also  met  with  the  newspaper  report  of  HvlsappU 
wkd  %mfe  V.  Tht  Eighth  Avenue  Bail  Boad  Company^  tried 
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at  ih%  Kew  York  cb:cuit  before  Justice  Hogeboom.  The  ac^ 
tion  was  for  negligence,  whereby  the  wife  was  injured ;  on  the 
trial  she  was  sworn,  and  testified  as  a  witness.  It  does  not 
appear  whether  any  objection  was  made  to  her  examination, 
but  as  the  defendants  sought  to  contradict  her  evidence,  the 
inference  is  that  the  objection  was  made,  and  she  held  ad«- 
missible. 

After  a  carefUl  examination  of  the  cases  arising  in  this  state, . 
which  have  come  under  my  observation,  that  have  a  bearing 
upon  the  question  involved,  I  am  of  the  opinion  that  the  pre- 
cise question  presented  by  this  case  upon  the  law,  as  it  now 
stands,  is  not  res  judicata^  but  open. 

When  rules  once  become  fixed  in  the  human  mind,  it  is 
hard  to  eradicate  them  and  substitute  others  in  their  place. 
The  rule  of  the  common  law,  of  the  inadmissibility  of  the 
husband  and  wife  as  witnesses,  in  actions  where  one  is  a  party^ 
or  where  both  are  parties,  had  so  long  existed — ^had  become  so 
thoroughly  interwoven  into  our  l^al  system — ^that  it  seems 
almost  impossible  for  the  1^1  profession  to  admit  the  possi- 
bility of  change.  After  the  passage  of  the  law  removing  the 
disqualification  of  itderestj  the  courts  were  reluctant  to  obey 
the  statute,  and  the  books  are  full  of  learned  and  able  opin- 
ions, showing  how  ^not  to  do  it/' 

In  two  cases  cited,  Pillow  v.  BuahneU  and  SnUih  v.  Smithy 
the  court  conceded  the  letter  of  the  statute,  but  held  that  it 
was  not  within  the  intention  of  the  legislature.  At  the  time 
of  the  decision  of  FiUow  v.  BuahneU^  the  only  legislation  on 
the  subject  was  that  of  Lord  Denman's  act,  in  England, 
which,  as  we  have  seen,  expressly  excluded  parties,  and  hus- 
bands and  wives,  and  that  in  this  state,  admitting  interested 
witnesses  and  the  adverse  party,  but  expressly  excluding  par- 
ties to  the  action,  and  those  for  whose  immediate  benefit  the 
action  was  prosecuted  or  defended.  It  is  not  surprising,  there- 
fore, that  in  such  a  state  of  the  question,  the  courts  should 
hesitate.  But  the  same  reason,  applied  to  the  recent  changes, 
leads  now  to  the  opposite  conclusion.    Intermediate  the  acta 
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of  1848  and  1857,  the  statutes  in  England,  Connecticnt,  Mas- 
sachnsetts  and  Vermont,  herein  named,  and  the  cases  herein 
cited,  have  occurred;  and  the  general  and  comprehensive 
unendment  to  the  code,  now  under  consideration,  was  enacted 
with  the  light  and  spirit  of  those  acts  as  guides,  and  must 
have  been  intended  to  include  all  persons,  no  matter  what 
their  relation  to  each  other. 

The  amendment  of  1857  does  more  than  simply  remove  the 
olgection  of  being  a  party.  It  afiELrmatively  and  positively 
makes  parties  competent  witneeaeSj  so  far  as  any  objections 
based  upon  their  relation  to  the  action  are  concerned.  It 
says :  '^  A  party  to  an  action  or  proceeding  may  be  examined 
as  a  witness  in  his  own  behalf,  the  same  as  any  other  witness." 
The  first  clause  is  the  same  as  the  modem  English  and  Mas- 
sachusetts statute,  and  the  old  statutes  of  Connecticut  and 
Vermont,  relating  to  book  debt.  It  puts  the  parties,  as  wit- 
nesses, upon  the  same  footing  as  other  witnesses  in  the  suit, 
and  intending  clearly  that  all  other  objections  which  could 
not  be  taken  in  that  suit  against  other  wUnesaes  are  removed. 
To  illustrate :  A  general  objection  is  bad  character,  convic- 
tion of  crimes,  &c  These,  in  all  suits,  incapacitated  pereons 
as  witnesses.  The  witness'  relation  to  the  suit,  or  to  the  par- 
ties, had  nothing  to  do  with  the  objection.  Such  objections 
still  affect  parties.  But  the  objection  that  the  person  oflferod 
as  a  witness  was  interested,  or  was  a  party,  or  the  husband 
or  the  wife  of  a  party,  were  special  objections,  or  peculiar  to 
the  suit  in  which  the  objection  was  raised.  Now  a  statute 
admitting  parties,  and  making  them  obnoxious  only  to  such 
objections  as  might  be  made  to  witnesses  generally  in  the  ac- 
tion, necessarily  abrogates  an  objection  which  cannot  be  taken 
to  any  other  witness  in  the  action,  and  which  is  not  general 
in  its  nature,  but  depends  entirely  upon  the  relation  of  a 
party  offered  as  a  witness,  to  the  action,  or  to  the  other  par- 
ties to  it 

The  second  clause  of  the  enactment,  'Hhe  same  as  any  oth- 
er witness,''  should  be  allowed  to  have  some  foroe^  and  should 
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be  applied  precisely  as  it  reads :  "A  party,  &c.  luay,  &c.,  the 
same  as  any  other  witness/'  that  is,  salgect  to  the  same  re^ 
strictions,  or  objections,  that  might  or  could  be  taken  to  any 
other  witness.  The  statute  is  not  that  a  party  may  be  exam- 
ined, &a,  the  same  as  if  he  were  a  witness  in  the  action*  The 
Btatufe  not  only  makes  parties  witnesses^  but  puts  them  up- 
on the  same  footing  as  other  witnesses,  subject  to  the  same 
objections  as  other  witnesses,  and  none  other. 

But  in  this  case  the  defendants  were  offered  as  witnesses  in 
their  own  behalf,  as  well  as  for  each  other.  If  the  reason  of 
the  common  law  rule  for  excluding  husband  or  wife  from  be- 
ing a  witness  for  the  other  was  based  solely  upon  the  union  of 
interest  created  by  the  marital  relation,  that  disqualification 
having  been  removed,  as  well  as  that  of  parties  to  the  record, 
the  defendants  in  this  case  were  admissible  as  witnesses  for 
each  other.  But  whether  the  common  law  rule  rested  alone 
upon  the  ground  of  interest  or  not,  being  parties  to  the  record, 
and  necessarily  so,  they  are  most  certainly  competent  as  wit- 
nesses in  their  own  behalf.  Such  is  the  letter  and  spirit  of  the 
enactment  '^  A  party  to  an  action,  or  proceeding,  may  be  ex- 
amined as  a  witness  in  his  own  behalf,  the  same  as  any  other 
witness.''  Here  no  limitation,  qualification,  or  restriction,  is 
imposed  by  the  law-making  power.  What  right,  then,  has 
the  court  to  fidtter  away  by  judicial  construction  the  plain  let- 
ter of  the  statute,  to  make  an  exceptional  case,  where  one 
party  shall  be  deprived  of  the  benefit  of  his  own  testimony, 
while  his  opponent  is  permitted  to  testify  ?     Clearly  none. 

I  have  before  said  that  this  question  should  be  discussed  as 
a  general  question  of  evidence,  and  decided  on  principle— up- 
on a  rule  that  will  work  in  all  cases  alike.  If  the  legislature, 
when  it  made  parties  witnesses,  had  intended  any  exception 
to  the  general  rule,  it  would  have  said  so  in  the  act ;  not  hav- 
ing said  80,  the  lq;al  inference  is  that  none  was  intended. 

I  am  therefore  of  the  opinion  that  under  the  code,  as  it  now 
reads,  husband  and  wife  are  competent  witnesses  in  their  own 
behali^  when  co-plaintifiGs  or  co-defendants ;  and  in  like  cases 
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also  oampetent  witDesses  for  each  other ;  that  in  actions  be- 
tween one  of  them  and  a  third  person,  the  one  is  not  a  com- 
petent witness  for  or  against  the  other ;  and  that  the  law  is 
untouched  by  the  code  as  to  confidential  communications  or 
matters  between  them. 

There  should  be  a  new  trial,  costs  to  abide  the  event. 


Potter,  J.,  concorred. 
BosEEBANB,  J.,  disseutcd. 


New  trial  granted. 


[ScHBVscTADT  QsMMRAj*  Tbbm,  Januuy  3,  1860.    Jamei,  Botehrant  and 
PoiUrj  Justices.] 


Williams  and  others  vs.  Conbad  and  others. 

A  testator,  hy  his  will,  directed  that  all  his  real  and  personal  estate  shoold 
remain  as  it  was  at  the  time  of  his  death,  for  the  exclasiTe  use  of  his  wife 
and  children  who  were  under  age  and  anmarried,  and  should  be  so  managed 
by  his  executors  as  would  accomplish  two  objects ;  first,  the  comfortable 
maintenance  of  his  wife ;  and  second,  the  comfortable  maintenanoe  of  his 
children ;  that  nothing  consisting  of  the  character  of  personal  estate  shovld 
be  sold,  unless  under  the  greatest  necessity,  and  then  under  the  immediate 
direction  of  the  executors ;  that  the  property,  both  real  and  personal,  should 
be  so  kept,  and  the  income  so  used,  as  might  best  subserre  the  objects  above 
stated,  as  long  as  the  testator's  wife  lived ;  and  alter  her  death  the  whole  of 
his  estate  should  be  so  occupied  for  the  benefit  of  his  diildren  who  were 
under  age  and  unmarried,  as  might  best  promote  the  olQects  above  men- 
tioned ;  that  after  the  children  were  of  fuU  age,  and  after  the  death  of  the 
wife,  all  the  property  should  be  sold,  and  the  proceeds  divided  among  the 
children,  as  the  law  directs.  That  if  the  widow  should  marry  again  she 
should  have  no  right  or  daim  Ijo  the  estate,  and  should  cease  to  be  execu* 
trix,  and  be  "  cut  off"  fhun  every  portion  of  his  estate.  A  legacy  of  |M> 
was  given  8.  Conrad,  to  be  paid  to  him  after  the  death  of  the  testator^ 
wife,  and  after  the  testator's  children  should  be  of  Ml  age,  ''  out  of  the 
moneys  so  realized  out  of  the  sale  of  my  estate."  There  was  no  direct  de- 
vise to  the  execntorsg  nor  any  express  trust,  in  words,  ereated,  ia 
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ffM,  1.  That  after  the  payment  of  his  debts,  dbo.  the  testator  intended  th«t 
all  his  property,  real  and  personal,  should  remain  and  be  kept  undisposed 
of  for  the  use  of  his  wife  and  his  children  under  age  and  unmarried,  during 
the  life  of  his  wife,  or  until  she  should  marry  again. 

2.  That  the  testator  also  intended  that  all  his  property  should  be  kept,  and 
remain  undisposed  of,  after  the  marriage  or  death  of  bis  widow,  for  the  use 
of  such  of  bis  children  as  should  then  be  under  age  and  unmarried. 

8.  That  the  testator  intended  his  wife  should  use  and  receive,  and  apply,  the 
rents  and  income  of  all  the  property  to  the  support  and  maintenance  of  her* 
self  and  children  under  age  and  unmarried,  during  her  life,  or  until  she  mar« 
ried  again ;  which  was  substantially  a  devise  and  bequest  of  all  his  property, 
real  and- personal,  to  her  for  such  term,  for  that  use  and  purpose. 

4.  That  to  fkr  as  such  devise  and  bequest  to  the  wife  were  for  the  benefit  of 
the  children  under  age  and  unmarried,  they  involved^an  express  trust,  which 
made  her  term  inalienable  during  the  minority  of  the  unmarried  children, 
or  of  an  unmarried  child ;  but  that  as  such  inalienability  could  not  continue 
longer  than  her  life,  such  devise,  and  bequest,  and  trust,  was  lawftil  and  valid, 

6.  That  the  ftirther  trust  after  the  death  or  marriage  of  the  widow  was  not 
valid,  as  it  might  have  suspended  the  absolute  power  of  alienation,  for  a 
longer  period  than  during  the  continuance  of  two  lives.  But  that  the  inva- 
lidity of  that  trust  did  not  affect  the  validity  of  the  devise  and  bequest  to 
the  widow ;  and  there  was,  therefore,  by  the  will,  a  good  and  valid  devise 
and  bequest  to  the  widow,  for  life. 

6.  That  all  the  property,  or  the  proceeds  of  its  sale,  should  be  divided  or  dis- 
tributed, and  the  rights  of  all  the  parties  declared,  upon  the  theory  that  the 
will  made  no  disposition  of  the  property  after  the  death  of  the  widow,  and 
that  the  same  should  be  treated,  and  be  divided  and  distributed  among  the 
heirs  and  next  of  kin  of  the  testator,  or  those  who  had  succeeded  to  their 
interest  by  purchase  or  otherwise,  as  an  undisposed  of  reversion. 

7.  That  the  real  estate  of  which  the  testator  died  seised  vested,  on  his  death, 
in  all  Us  surviving  children,  as  his  only  heirs  at  law,  sulgect  to  the  devise 
ihiweci  to  his  wife  for  the  use  of  herself  and  of  the  children  under  age  and 
unmarried,  and  subject  to  the  implied  power  given  to  the  surviving  execu- 
tor to  sell,  &c. ;  and  that  the  rights  and  interests  of  all  the  parties  claiming, 
by  descent,  purchase  or  otherwise,  must  be  declared,  and  the  proceeds  of 
the  sale,  after  the  payment  of  the  $500  legacy,  must  be  distributed,  upon 
the  theory  that  It  was  so  vested. 

8.  That  the  legacy  of  |500  to  S.  Conrad  was  vested,  not  contingent ;  that  it  did 
not  lapse  by  the  death  of  the  legatee  before  the  death  of  the  widow ;  and 
that  it  must  be  paid  out  of  the  proceeds  of  the  property,  to  the  personal 

.  representatives  of  8.  Conrad,  &c.,  and  the  remidnder  of  the  proceeds  must 
be  distributed  among  the  heirs  and  next  of  kin  of  the  testator,  and  those 
claiming  and  entitled  under  and  through  them. 

9.  That  there  was  no  ground  upon  which  the  real  estate  could  be  considered 
at  converted  into  money,  from  the  death  of  the  testator. 
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The  fiMi  that  a  person  appointed  executor  and  tnutee,  by  will,  has  not  qQaU- 

fled  as  executor,  will  not  disqualify  him  for  the  execution  of  the  power  of 

sale,  given  to  him  as  trustee ;  it  S0«ins. 
And  BO  long  as  the  trustee  is  willing  to  execute  the  power,  the  court  win  not^ 

In  a  suit  to  which  he  is  not  a  party,  appoint  another  person  to  execute  the 

power  of  sale. 

ACTION  for  the  oonstraotion  of  a  will.  Ephraim  Conrad 
died  the  flth  day  of  November,  1834,  in  the  city  of  New 
York,  leaving  a  last  will  and  testament  duly  executed,  his 
widow  Mary  Conrad,  and  eleven  children ;  one,  Mary  Eliza- 
beth, bom  after  his  decease.  Of  these  children,  all  were  mi- 
nors at  the  time  of  his  death,  but  three.  He  died  seised  and 
possessed  of  both  real  and  personal  property.  Mary  Conrad, 
the  widow,  died  in  1857,  Seven  of  the  children  ^ied  before 
the  widow,  five  of  them  leaving  issue,  and  two  without  issua 
The  four  children  of  the  testator  surviving  the  widow,  were  of 
the  age  of  21  years  and  upwards,  at  the  time  of  her  death. 

Charles  Cheeney,  for  the  plaintiffs. 

W.  L.  Livingston,  for  the  defendant  Mrs.  Demii^. 

(?,  O.  d  E.  J.  Genet,  for  the  heirs  of  Mrs.  Easier. 

Andrews,  Colhy  dk  Thompson,  for  Anna  F.  Conrad  and 
others. 

BuTHEBLAKD,  J.  The  plaiutiffl,  two  of  the  surviving  chil- 
dren of  Ephraim  Conrad,  the  testator,  by  the  complaint  in 
this  action,  ask  for  a  judicial  construction  of  his  will,  and  to 
have  the  rights  and  interests  of  the  parties  claiming  the  prop- 
erty or  proceeds  of  the  property  of  which  he  died  seised  and 
possessed,  under  his  will  or  otherwise,  adjudged  and  deter- 
mined. The  testator  can  hardly  be  said  to  have  made  any 
disposition  of  his  property  by  his  will,  in  direct  and  apt  woida 
It  is  plain,  however,  that  after  the  payment  of  his  debts  and 
funeral  expenses,  he  intended  that  all  his  property,  real  and 
persopal,  shoidd  remain  and  be  kept  undisposed  of  for  the  use 
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of  his  wife  and  his  children,  under  age  and  unmarried,  during 
the  life  of  his  wife,  or  until  she  should  marry  again.  The 
second  article  of  the  will  is,  '^  that  all  my  real  and  personal 
estate  shall  remain  as  it  is  at  the  time  of  my  death,  for  the 
exclusive  use  of  my  wife  and  children,  who  are  under  age  and 
unmarried ;  and  shall  be  so  managed  by  my  executors,  here- 
after named,  as  will  accomplish  two  objects ;  first,  the  com- 
fortable maintenance  of  my  wife ;  and  second,  the  comfortable 
maintenance  of  my  children — great  care  being  taken  that  my 
children's  education  be  carefully  attended  to,  so  that  they  re- 
ceive a  good  English  education-«of  course  this  applies  only  to 
my  young  children  under  age  and  unmarried.''  By  the  3d 
article  the  testator  says,  it  is  his  will  ^^  that  nothing  consist- 
ing of  the  character  of  personal  estate  shall  be  sold,  unless 
under  the  greatest  necessity,  and  then  under  the  immediate 
direction  of  my  executors."  It  is  plain,  too,  I  think,  that  the 
testator  intended  that  all  his  property  should  be  kept,  and  re- 
main undisposed  of  after  the  marriage  or  death  of  his  widow, 
for  the  use  of  such  of  his  children  as  should  then  be  under 
age  and  unmarried.  By  the  4th  article  of  the  will  he  says, 
"  It  is  my  will  that  my  property,  both  real  and  personal,  shall 
be  so  kept,  and  the  income  so  used,  as  may  best  subserve  the 
objects  above  stated,  as  long  as  my  wife  lives ;  and  aflier  her 
death,  the  whole  of  my  estate  shall  be  so  occupied  for  the  ben- 
efit of  my  children,  who  are  under  age  and  unmarried,  as  may 
best  promote  the  objects  above  mentioned."  The  5th  article 
IB,  ^'  After  my  children  are  of  full  age,  and  after  the  death  of 
my  wife,  it  is  my  will  and  desire,  that  all  my  property  shall 
be  sold,  and  the  proceeds  divided  among  my  children,  as  the 
law  directs."  By  the  6th  article  he  says,  if  his  wife  should 
marry  again,  it  is  his  will  that  she  shall  have  no  right  or  claim 
whatsoever  to  his  estate,  and  that  she  shall  cease  to  be  his  ex-* 
ecutrix ;  and  that  the  surrogate  of  the  city  and  county  of  New 
York  should  appoint  an  executor  in  her  place ;  and  in  such 
ease,  he  "  cuts  her  off"  from  any  and  every  portion  and  benefit 
of  his  estate.    By  the  7th  article,  he  gives  a  legacy  of  $500  to 
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Samuel  Conrad,  of  Philadelphia^  to  be  paid  to  him  after  ihe 
death  of  his  wife,  and  after  his  children  shall  be  of  fiill  age, 
*^  oat  of  the  moneys  so  realized  out  of  the  sale  of  my  estate." 
By  the  8th  and  last  article,  he  appoints  his  wife  executrix, 
and  Charles  O'Conor,  Esq.  executor.  There  being  no  direct 
devise  to  the  executors,  and  no  express  trust,  in  words,  created 
in  them,  it  is  probable  the  testator  intended  that  his  wife 
should  use  and  receive,  and  apply,  the  rents  and  income  of  aU 
the  property  to  the  support  and  maintenance  of  herself  and 
children,  under  age  and  unmarried,  during  her  life,  or  until 
she  married  again.  This  was  substantially  a  devise  and  be- 
quest of  all  his  property,  real  and  personal,  to  her  for  such 
term,  for  such  use  and  purpose ;  for  a  devise  of  all  the  rents 
and  profits  of  land  for  a  certain  term  is  equivalent  to  a  devise 
of  the  land  itself  for  such  term. 

So  far  as  such  devise  and  bequest  to  his  wife  were  for  the 
benefit  of  the  children  under  age  and  unmarried,  they  involved 
on  express  trust,  which  made  her  term  inalienable  during  the 
minority  of  the  unnciarried  children,  or  of  an  unmarried  child; 
but  as  such  inalienability  could  not  continue  longer  than  her 
life,  such  devise,  and  bequest,  and  trust,  was  lawful  and  valid* 
(Stewart  v.  McMartiny  5  Barb.  438.  Haxtun  v,  Corae,  2 
Barb.  Oh.  Rep.  506,) 

The  intention  of  the  testator  as  to  the  disposition  and  use 
of  his  property  during  the  life  of  his  wife,  could  be  lawfully 
carried  out,  and  it  is  presumed  has  been,  for  she  never  married 
again,  and  she  used  and  occupied  the  property,  and  recdved 
the  rents  and  income  thereof,  until  her  death. 

As  the  widow  never  married  again,  and  as  all  the  children 
who  survived  her  were  of  age  when  she  died,  it  is  quite  inuna- 
terial  whether  the  further  trust  after  her  death  or  marriage, 
probably  intended  for  the^  benefit  of  the  children  who  should 
be  under  age  and  unmarried  at  the  time  of  the  death  or  mar- 
riage, was  or  was  not  valid.  But  as  that  question  was  a  good 
deal  discussed  on  the  argument  of  this  case,  I  will  say,  that  I 
think  it  plain  that  it  was  not  valid ;  for  as  all  of  the  childrao 
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bat  three  were  minors,  at  the  death  of  the  testator,  if  valid, 
it  might  have  suspended  the  absolute  power  of  alienation  for 
a  longer  period  than  during  the  continuance  of  two  lives.  If 
the  widow  had  died,  leaving  two  or  more  of  the  children  sur* 
viving  her,  minors,  they  might  severally  have  died  before 
arriving  at  the  age  of  twenty-one ;  or  one  or  more  of  them 
might  have  died  before  the  youngest  arrived  at  the  age  of 
twenty-one,  and  thus,  if  the  trust,  probably  intended  for  the 
benefit  of  minor  and  unmarried  children,  after  the  death  of 
the  widow,  was  valid,  it  might  have  suspended  the  absolute 
power  of  alienation  beyond  two  lives.  The  widow  and  one  or 
more  of  the  children  might  have  died,  and  yet  the  property,  to 
fulfill  the  trust  and  the  intention  of  the  testator,  might  have 
been  kept  after  their  deaths  undisposed  of,  until  one  or  more 
of  the  children  arrived  at  the  age  of  twenty-one.  {Hawley  v. 
JameSj  16  Wend,  174.  Jennings  v.  Jennings^  5  Sandf.,  off. 
by  the  Court  of  Appeals.)  But  the  invalidity  of  this  trust, 
probably  intended  for  the  benefit  of  minor  and  unmarried 
children,  after  the  death  or  marriage  of  the  widow,  did  not 
affect  the  validity  of  the  devise  and  bequest  to  the  widow; 
and  there  was,  therefore,  by  the  will,  a  good  and  valid  devise 
and  bequest  to  the  widow  for  life. 

The  only  important  practical  question  in  this  case  is,  who 
were  entitled  to  the  property,  or  the  proceeds  of  the  property, 
on  the  death  of  the  widow  P  the  four  surviving  children  of 
the  testator  surviving  their  mother,  under  or  by  the  will ;  or 
the  heirs  at  law,  and  next  of  kin  of  the  testator,  on  the  theory 
that  the  only  valid  disposition  made  of  the  property  by  his 
will,  except  the  $500  legacy  to  Samuel  Conrad,  was  the  de- 
vise and  bequest  of  the  same  to  his  wife  for  life  ? 

The  plaintiffs  insist  that  the  four  children  who  survived  the 
widow  are  entitled  to  have  all  the  property,  or  the  proceeds 
of  a  sale  of  the  property,  divided  equally  between  them,  under 
and  by  force  of  the  provisions  of  the  will.  Several  of  the  de- 
fendants, grandchildren  of  the  testator,  whose  parents  died 
before  the  widow,  insist  that  all  the  property^  or  the  proceeds 
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of  its  sale,  sboold  be  divided  or  distributed,  and  the  rights  of 
all  the  parties  declared,  upon  the  theory  that  the  will  makes 
no  disposition  of  the  property  after  the  death  of  the  widow, 
and  that  the  same  should  be  treated,  and  be  divided  and  dis- 
tributed among  the  heirs  and  next  of  kin  of  the  testator,  or 
those  who  may  have  succeeded  to  their  interest  by  purchase 
or  otherwise,  as  an  undisposed  of  reversion.  I  think  the  lat- 
ter is  the  correct  view  of  the  will,  and  of  the  rights  of  the 
parties,  on  the  conceded  facts  of  this  case.  There  is  in  words 
no  devise  to  the  executors,  as  such,  or  as  trustees.  There  is 
no  duty  or  trust  enjoined  on  the  surviving  executor,  after  the 
death  of  the  widow,  which  makes  it  necessary  to  imply  a  de- 
vise to  him.  There  is,  in  fact,  no  devise,  disposition  or  limi- 
tation of  the  property  or  estate  after  the  death  of  his  wife, 
and  after  his  children  are  of  full  age,  except  the  $500  legacy. 
By  the  5th  article  of  the  will,  he  says,  it  is  his  will  and  derire, 
after  his  children  are  of  full  age,  and  after  the  death  of  his 
wife,  that  all  his  property  be  sold,  and  the  proceeds  thereof 
equally  divided  among  his  children,  share  and  share  alike,  in 
such  manner  as  the  law  directs. 

There  is  no  express  power  given  to  Mr.  O'Conor,  the  sur- 
viving executor,  to  sell  and  divide  the  proceeds ;  but  the  testa- 
tor no  doubt  intended  he  should  do  so,  and  there  is,  therefore, 
fin  implied  power  given  to  him  by  the  will  to  sell,  &c. ;  bat  it 
is  a  mere  power  in  .trust,  requiring  no  devise  to  him,  or  estate, 
or  interest  in  him,  for  its  execution. 

The  expression  of  the  testator's  will  and  devise,  that  the 
proceeds  of  the  sale  should  be  equally  divided  among  his  chil- 
dren, &o.  as  the  law  directs,  is  equivalent  to  a  declaration 
that  he  did  not  desire  or  intend  by  his  will  to  make  any  disr 
position  or  limitation  of  the  proceeds  in  favor  of  any  particu- 
lar children  or  heirs,  but  that  he  did  intend  and  desire  such 
proceeds  to  be  disposed  of  and  distributed  under  the  direction 
of  the  law.  He  does  not  say  that  he  desires  the  proceeds  to 
be  divided  among  his  children  living  at  the  time  the  property 
shall  be  sold,  share  and  share  alike ;  but  among  all  his  chil- 
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dren  then  (at  the  time  he  made  his  will)  living,  without  think* 
ing  that  some  of  them  might  die,  leaving  issae,  hefore  the 
property  was  sold.  He  desired  the  proceeds  to  be  equally  di- 
vided among  his  children,  in  suoh  manner  as  the  law  directs. 
But  the  law  does  not  direct  the  proceeds  to  be  divided  among 
the  four  children^urviving  the  widow,  but  among  the  descend- 
ants of  the  testator,  including  grandchildren,  &c.  If  the 
four  children  surviving  the  widow  are  exclusively  entitled  to 
the  proceeds  of  the  sale  beyond  the  $500  legacy,  they  are  so 
entitled  by  the  direction  of  the  testator,  and  not  of  the  law. 

It  is  plain  to  me,  that  the  real  estate  of  which  the  testator 
died  seised,  vested  on  his  death  in  all  his  surviving  children, 
including  the  child  bom  soon  after  his  death,  as  his  only  heirs 
at  law,  subject  to  his  devise  thereof  to  his  wife,  for  the  use  of 
herself  and  of  the  children  under  age  and  unmarried,  and 
subject  to  the  implied  power  given  to  the  surviving  executor 
to  sell,  &c. ;  and  the  rights  and  interests  of  all  the  parties 
claiming  by  desccBt,  purchase  or  otherwise,  must  be  declared, 
and  the  proceeds  of  the  sale,  after  the  payment  of  the  $500 
l^acy,  must  be  distributed  upon  the  theory  that  it  is  so 
vested. 

The  legacy  of  $500  to  Samuel  Conrad  is  vested — ^not  con- 
tingent. The  payment  of  it  was  postponed  until  the  sale  of 
the  property ;  but  it  is  payable,  absolutely  and  certainly.  It 
did  not  lapse  by  the  death  of  the  legatee  before  the  death  of 
the  widow.  The  legacy  must  be  paid  out  of  the  proceeds  of 
the  property  to  the  personal  representatives  of  Samuel  Conrad, 
or  to  the  person  or  persons  having  a  right  to  it,  from  or  under 
him,  and  the  remainder  of  the  proceeds  must  be  distributed 
among  the  heirs  and  next  of  kin  of  the  testator,  and  those 
claiming  and  entitled,  under  and  through  jthem. 

There  is  no  ground  upon  which  the  real  estate  can  be  con- 
sidered as  converted  into  money  from  the  death  of  the  testa- 
tor. Such  conversion  is  not  called  for  by  the  will,  and  would 
be  inconsistent  with  the  plain  intention  of  the  testator.    He 
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did  not  desire  or  intend  his  property  to  be  sold  until  after  the 
death  of  his  widow,  and  after  his  children  were  all  of  full  age. 

Thus  much  as  to  the  construction  of  the  will,  and  the  rights 
of  the  parties  in  and  to  the  property  and  its  proceeds. 

The  complaint  asks  that  the  property  be  sold  by  some  suit- 
able person  to  be  appointed  by  the  court,  Ac.  As  the  case 
now  stands,  I  do  not  think  the  court  can  appoint  a  person  to 
execute  the  power  of  sale.  From  aught  that  appears,  Mr. 
O'Conor  is  willing  to  execute  it.  The  fact  of  his  not  having 
been  qualified  as  executor,  would  not  probably  disqualify  him 
for  the  execution  of  the  power.  He  would  probably  have  a 
right  to  execute  the  power,  though  he  never  qualified  as  exec- 
utor. (Judson  V.  Gibbons,  5  Wend,  224)  There  is  no  alle- 
gation in  the  complaint  that  he  has  refused  to  execute  the 
power ;  and  if  there  was,  he  is  not  a  party.  The  plaintiffs 
can  apply  to  Mr.  O'Conor  to  execute  the  power;  and  if  he 
refuses,  or  executes  a  disclaimer,  they  can  amend  their  com- 
plaint by  alleging  such  refusal  or  disclaimer,  and  by  making 
him  a  party  defendant.  If  he  declines  executing  the  power, 
he  can  forthwith  put  in  an  answer  declining  or  disclaiming  its 
execution,  and' the  court  can  then  appoint  some  suitable  person 
to  sell  the  property  and  distribute  the  proceeds,  with  power 
to  act  as  receiver  in  the  mean  time.  (See  King  v.  DanneUgy 
5  Paige,  47 ;  Id.  559 ;  3  iJ.  /S'.  §  122,  5th  erf.;  Id.  22,  §  90.) 

All  other  questions  are  reserved  until  the  settlement  of  the 
decree  declaring  the  construction  of  the  will  and  the  rights 
of  the  parties  according  to  the  pripciples  above  stated ;  which 
decree  is  to  be  settled  on  three  days'  notice. 

[Nbw  Tork  Bpbcia;.  TbbXi  December  10, 1859,    Sidherkaid,  JnsUce.] 
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Duncan  and  others^  Trustees,  vs.  Stanton  &  Buger. 

An  insurance  company,  located  in  Philadelphia,  entered  into  an  agreement 
with  the  plaintiff^,  whereby,  for  the  purpose  of  extending  and  more  firmly 
establiabing  the  bosineas  of  insurance  in  the  city  of  New  York,  it  agreed 
to  provide  and  set  apart  in  the  hands  of  the  plaintiffs,  as  trustees,  a  ftmd 
to  be  formed  by  the  premium  notes  and  cash  premiums  received  by  said 
company,  for  insurances  to  be  effected  by  them  in  New  York,  to  the  amount 
of  $100,000 ;  which  fund  was  to  be  held  by  the  plaintiff^  for  the  payment 
of  all  losses  under  such  insurances,  and  for  no  other  purpose.  Subsequent- 
ly the  company,  through  the  plaintiffs  as  their  agents,  efibcted  numerous 
insurances,  in  New  York.  Among  others,  the  defendants  gave  a  note  to  the 
company,  for  premiums  on  policies  issued  by  the  company ;  which  note 
was  duly  indorsed  to  the  plaintiffs  for  the  purposes  of  the  trust.  In  an 
action  by  the  plaintiff^,  as  trustees,  upon  the  note ;  Held  that  until  all  in- 
surances effected  by  the  plaintiffb  as  agents  of  the  company  were  discharged, 
the  company  could  not  reclaim  from  the  plaintiffk  any  of  the  securities  as- 
signed to  them ;  and  that  no  creditor  of  the  company  had  any  right  until 
that  time,  to  have  his  claim  against  the  company  paid  from  such  notes,  or 
their  proceeds. 

Accordingly  hdd,  that  in  such  action  upon  the  note,  the  defendants  could  not 
set  up  as  a  counter-claim,  a  claim  held  by  them  agunst  the  insuranco  com- 
pany, for  a  loss  under  a  policy. 

r[IS  case  came  before  the  court  on  an  appeal  from  a  judg- 
ment rendered  by  Justice  Clebke,  in  Mily,  1858.  The 
action  was  brought  to  recover  the  amount  of  a  note  for  $66.25, 
made  by  the  defendants  on  the  19th  of  March,  1856,  payable  to 
the  Fanners  and  Mechanics'  Insurance  Company,  three  months 
after  date,  and  indorsed  to  the  plaintiffs  before  the  same  became 
due.  On  the  trial,  the  defendants  claimed  a  right  to  set-off 
against  said  note,  damages  due  from  the  Farmers  and  Me- 
chanics' Insurance  Company  of  Philadelphia,  for  losses  under  a 
policy  of  insurance  effected  with  them  by  the  defendants.  This 
set-off  was  allowed,  and  exception  taken  by  the  plaintiffs.  The 
admission  of  this  evidence  presents  the  single  point  in  this  case. 
The  note  was  passed  to  the  plaintiffs  under  the  following  circum- 
stances :  In  December,  1855,  the  Farmers  and  Mechanics'  Insur- 
ance Company  of  Philadelphia  entered  into  an  agreement  with 
the  plaintiffs,  whereby,  for  the  purpose  of  extending  and  more 
firmly  establishiDg  the  business  of  insurance  in  the  city  of 
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New  York,  the  company  agreed  to  provide  and  set  apart  in 
the  hands  of  the  plaintiffs,  as  trustees,  a  fund  to  be  formed 
by  the  premium  notes  and  cash  premiums  received  by  said 
company,  for  insurances  to  be  effected  by  them  in  New  York, 
to  the  amount  of  ^100,000 ;  which  fund  was  to  be  held  by  the 
plaintiffs  for  the  payment  of  all  losses  under  such  insurances. 
This  fund  was  to  be  held  for  no  other  purpose  whatever,  and 
could  not  be  withdrawn  from  the  plaintiffs  by  said  company, 
so  long  as  said  trust  should  continue  in  force,  except  for  the 
payment  of  losses  applicable  under  the  trust.  And  by  said  trust 
agreement,  the  plaintiffs  were  to  have  the  right  to  retaia  out 
of  any  money  or  premium  notes  which  might  <^me  into  their 
hands,  all  costs,  charges,  expenses,  disbursements,  and  fees, 
which  they  might  be  called  upon,  or  be  liable  for,  or  be 
obliged  to  pay,  for  or  by  reason  of  the  execution  of  this  agree- 
ment, or  the  trust  thereby  created,  and  also  a  commission  of 
one  per  centum  upon  the  gross  Amount  of  money  and  premi- 
um notes  that  might  be  received  by  them  respectively,  under 
and  by  virtue  of  said  trust.  Subsequent  to  said  agreement, 
the  company  proceeded  to  effect  numerous  insurances  in  New 
York ;  and  in  the  course  of  such  business,  the  defendants,  for 
premiums  of  insurance  effected  by  said  company,  gave  the 
note  on  which  this  action  is  brought,  and  said  note  was  there- 
upon duly  indorsed  to  the  plaintiffs  by  the  company  for  the 
purposes  of  said  trust,  and  the  said  note  was  one  of  several  in 
like  manner  transferred  to  the  plaintiffs  under  said  agreement 
A  number  of  policies  had  been  issued  by  said  company  at 
their  New  York  agency,  which  were  (at  the  trial)  still  out- 
standing and  unsettled. 

The  note  in  suit,  with  interest,  amounted  to  $79.99.  The 
judge  found,  among  other  facts,  that  under  insurances  effect- 
ed by  said  company,  for  the  defendants,  and  for  which  the 
said  note  was  given  as  the  premium,  the  defendants  met  with 
losses  amounting  to  $80. 
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Van  Buren  &  Bumham^  for  the  appellants. 

OUbert  Dean,  for  the  defendants. 

By  the  Court,  Ingraham,  J.  1.  The  title  to  a  promissory 
note  may  be  made  by  mere  delivery,  without  any  written 
assignment ;  and  the  delivery  of  the  note  in  suit  to  the  plain- 
tifib,  by  the  authority  of  the  Farmers  and  Mechanics'  Insur- 
ance Company,  vested  in  the  plaintiffs  the  legal  title  to  the  note. . 

2.  The  object  of  the  transfer  was  to  place  under  the  control 
of  the  plaintiffs,  as  trustees,  a  fund  to  be  held  by  them  in 
trust  for  the  payment  of  all  losses  on  insurances  to  be  effected 
with  the  plaintiffs,  as  agents  for  the  company.  The  object 
was  to  secure  all  subsequent  insurances  made  by  the  plain- 
tiflEs,  and  the  pleadings  admit  that  as  such  agents  the  plaintifib 
effected  numerous  insurances. 

3.  The  plaintiffs  thereupon  became  trustees  for  all  persons 
holding  policies  so  effected,  and  were  bound  to  respond  to  any 
person  insured  who  should  sustain  loss.  For  this  purpose, 
they  were  bound  to  hold  the  assigned  property  as  well  against 
the  company  as  against  all  other  parties. 

4  It  follows  from  these  propositions,  that  until  all  insurances 
so  effected  were  discharged,  the  company  could  not  reclaim 
from  the  plaintiffs  any  of  the  securities  assigned  to  them; 
and  if  the  company  could  not  reclaim  them,  no  creditor  of 
the  company  had  any  right  to  have  his  claim  against  the 
company  paid  from  such  notes  or  their  proceeds. 

The  creditor  could  have  no  claim,  until  the  company  was 
in  a  condition,  by  the  fulfillment  of  the  trust,  to  demand  from 
the  plaintiffs  a  redelivery  of  the  securities  placed  in  their  pos- 
session ;  and  until  the  trust  was  so  fulfilled,  the  defendantB 
having  a  claim  against  the  company,  even  in  judgment,  could 
not  obtain  satisfaction  out  of  this  property.  If  these  propo- 
sitions are  correct,  then  the  defendants  could  not  set  up,  as  a 
counter-claim  to  the  notes,  a  claim  held  by  them  against  the 
company. 
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The  note  was  transferred  before  maturity,  and  before  the 
defendants  had  any  claim  against  the  company  for  a  loss. 
The  parties  insured  had,  for  a  good  consideration,  obtained  an 
interest  in  that  note  by  way  of  security,  which  could  not  be 
divested  by  any  subsequent  act  of  the  company,  except  can- 
celment  of  all  insurances  effected  by  the  agents  of  the  compa- 
ny ;  and  the  counter-claim  offered  by  the  defendants  was  no 
defense  thereto. 

But,  independent  of  these  views,  the  defendants  set  up  no 
matter  constituting  a  counter-claim  in  this  action.  If  the 
plaintiffs  had  a  right  to  bring  this  action  upon  the  note,  the 
only  counter-claim  the  defendants  could  set  up  was  one 
against  the  plaintiffs.  The  code  contemplates  no  other  coun- 
ter-claim ;  because  it  provides  that  in  all  cases  the  action  shall 
be  brought,  in  the  name  of  the  party  in  interest,  except  in  the 
case  of  an  express  trust,  and  in  that  case  no  provision  is 
made  for  any  counter-claim. 

A  defendant,  having  a  demand  against  an  assignor  of  a 
claim  due  at  the  time  of  assignment,  may  show  such  demand, 
on  the  trial,  in  order  to  prevent  a  recovery  by  the  plaintiff 
against  him,  but  none  for  an  independent  recovery  against 
him.  Denio,  J.,  says,  in  Vassear  v.  Livingston^  (3  Keman^ 
248,)  a  counter-claim  must  contain  the  substance  necessary  to 
sustain  an  action  on  behalf  of  the  defendant  against  the  plain- 
tiff, if  the  plaintiff  had  not  sued  the  defendant 

All  the  benefit  the  defendant  in  such  a  case  is  entitled  to, 
is  under  the  112th  section,  and  that  is  limited  to  a  defense 
existing  at  the  time  of  the  transfer.  If  none  existed  then, 
there  is  nothing  shown  on  the  trial  to  warrant  the  allowance 
of  it  afterwards. 

The  counter-claim  was  improperly  allowed.  The  judgment 
must  be  reversed,  and  a  new  trial  ordered ;  costa  to  abide 
the  event. 

[Nbw  York  Gbneral  Term,  December  13,  1859.  SooseveH,  Gierke  and 
Ingrahamf  Justices.] 
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The  People  vs.  The  Bbctob  &o.  of  Trinity  Chubch,  Wm. 
H.  Paine  and  others. 

Where,  in  an  action  by  the  people,  to  recover  the  possession  of  real  estate,  the 
answer  denied  the  allegations  of  the  complaint,  and  averred  that  no  title 
ftccmed  to  the  people  within  forty  years,  and  that  the  defendants  acquired 
title  in  1786,  and  bad  been  in  poesesslon  ever  since ;  Meld  that,  to  warrant  a 
recovery,  tbe  plaintiffs  must  show  either  a  title  in  themselves,  or  a  vacant 
possession. 

Under  such  circumstances,  the  plainti£&  cannot  maintain  their  action  on  the 
ground  that  the  people  are  the  presumptive  owners  of  all  lands  in  the  state, 
until  title  in  another  is  shown,  and  that  in  ejectment  it  is  not  necessary  for 
the  people  to  prove  title,  in  the  first  instance. 

Where  proof  is  furnished,  of  a  tenant  being  in  possession,  the  presumption  is 
a  fair  one,  that  such  possession  is  legal ;  and  until  the  plaintiflfii  show  some 
right  to  the  possession  within  forty  years,  they  do  not  ftimisb  sufficient  evi- 
dence to  dispoBseas  the  defendant  of  tbe  property  claimed. 

EJECTMENT  for  a  lot  of  land  on  Murray  street  in  the  city 
of  New  York,  commenced  the  17th  December,  1856.  The 
complaint  was  in  the  usual  form.  The  answer  was  in  three 
parts :  (1.)  A  general  denial  of  the  complaint.  (2.)  An  alle- 
gation that  no  title  accrued  to  the  plaintifb  within  forty  years 
before  this  action  was  brought,  and  that  within  that  period 
the  plaintifis  had  not  received  rents  or  profits.  (3.)  An  alle- 
gation that  the  ^corporation  of  Trinity  church  was  seised  of 
the  premises  in  1786,  and  has  held  them  ever  since,  and  that 
the  other  defendants  are  in  possession  under  that  corporation. 
The  issue  was  tried  at  the  circuit,  in  February,  1859,  before 
Mr.  Justice  Suthbrlanp  and  a  jury,  and  the  exceptions  there 
taken  by  the  plaintiffs  were  ordered  by  the  circuit  court  to  be 
heard  in  the  first  instance  at  the  general  term.  On  the  trial 
the  plaintiffs  proved  that  next  before  and  at  the  time  of  the 
commencement  of  this  action,  the  premises  were  occupied  by 
the  defendants  Huggins,  Fling,  Herring  and  Black,  as  sub- 
tenants of  the  defendant  Paine,  and  that  Paine  paid  rent  for 
the  premises  to  the  corporation  of  Trinity  church ;  and  that 
the  premises  are  a  part  of  a  tract  now  called  the  church  &rm, 
and  which  was  formerly  known  as  the  company's  farm,  the 
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king^s  fanu^  the  queen's  £uin,  and  the  duke's  fimn.  The 
plaintiffs  also  proved  the  following  matters,  viz  :  On  the  19th 
Angust,  1697,  Fletcher,  then  colonial  governor,  executed,  in 
the  name  of  the  king,  a  lease  of  the  farm  above  mentioned,  to 
the  rector  and  inhabitants  of  the  city  of  New  York  in  com- 
munion with  the  Protestant  Church  of  England  as  by  law  estab- 
lished, for  a  term  of  seven  years  from  the  1st  August,  1698,  at 
a  yearly  rent  of  sixty  bushels  of  wheat  reserved  to  the  king. 
On  the  16th  March,  1697,  the  Earl  of  Bellamont  was  appoint- 
ed governor,  and  succeeded  to  Gov.  Fletcher*  On  the  12th 
May,  1699,  a  colonial  statute  was  passed  declaring  said  lease 
for  a  term  of  seven  years  an  extravagant  grant,  and  breaking 
and  annulling  the  lease,  and  prohibiting  all  future  grants  of 
the  farm,  by  any  governor,  for  a  longer  term  '^  than  his  own 
time  of  government,'^  and  declaring  that  such  future  grants 
should  be  ipso  facto  null  and  void ;  which  statute  was  duly- 
confirmed  by  the  queen  in  council  on  the  26th  June,  1708. 
Governor  Bellamont  died  the  6th  March,  1701,  and  Viscount 
Cornbury  was  appointed  governor  the  13th  June,  1701.  On 
the  9th  May,  1702,  Gov.  Cornbury,  in  the  name  of  the  crown, 
executed  a  lease  of  the  &nn  to  the  rector  and  inhabitants  of 
the  city  in  communion  with  the  established  church,  dated  on 
that  day,  to  hold  during  the  term  and  time. that  he  should 
continue  in  office  as  governor,  at  the  yearly  rent  of  60  bushels 
of  wheat  reserved  to  the  crown.  On  the  24th  January,  1704, 
the  rector  and  inhabitants  in  communion,  &c.  leased  the  farm 
to  one  Byers,  for  a  term  of  seven  years,  at  an  annual  rent  of 
£30.  In  the  year  1705,  Gov.  Cornbury  made  some  other 
grant  of  the  farm  to  the  rector,  &c.,  but  it  was  wholly  without 
authority.  Lord  Cornbury  continued  to  be  governor  in  1708, 
and  was  succeeded  by  Lord  Lovelace  on  the  18th  of  December, 
1708 ;  and  Gov.  Lovelace  was  succeeded  by  Gov.  Hunter,  the 
9th  September,  1709.  Before  Gov.  Hunter  came  out  to  the 
colony,  the  rector  of  the  church,  on  the  2d  December,  1709, 
wrote  to  Col.  Biggs  at  London,  for  bis  aid  to  secure  favor  with 
the  new  governor  before  his  entering  the  colony,  so  that  the 
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chiiTch  might  not  be  deprived  of  the  farm,  and  that  it  might 
be  secared  to  the  church.  On  arriving  at  New  York,  Gov. 
Hunter,  on  the  request  of  the  church,  consented  to  the  church 
having  the  use  of  the  farm  for  his  time.  The  rector  was  not 
content  with  this,  and  wished  the  governor  to  join  the  church 
in  a  petition  to  the  queen  for  a  grant  of  the  farm ;  but  the 
governor  declined  the  request,  and  would  do  nothing  by  which 
his  own  successor  might  be  affected.  Qov.  Hunter  continued 
in  office  till  after  the  7th  July,  1719.  On  the  23d  July,  1713, 
an  information  was  filed  in  the  colonial  court  of  chancery,  on 
behalf  of  the  crown,  against  the  rector  and  inhabitants  of  the 
city  in  communion  with  the  established  church,  complaining 
that  qnit^rents  and  other  services  due  to  the  crown  were  in  ar- 
rears in  many  cases,  and  that  the  rector,  &a  were  tenants  in 
possession  of  certain  tracts  of  land  in  the  city,  for  which  an 
arrearage  of  quit^rents  and  other  services  was  due,  and  pray- 
ing for  a  discovery  of  lands  so  held,  of  the  title  by  which  the 
same  were  held^  of  the  rents  and  services  reserved,  and  of  the 
arrears,  and  for  an  account  of  payments  and  receipts,  &c.,  in 
order  that  the  court  might  decree  such  relief  as  should  be  just. 
On  the  21st  January,  1714,  the  rector  &c,  sent  a  petition  to  the 
queen,  stating  that  Gov.  Combury  (now  become,  by  the  death 
of  his  father,  Earl  of  Clarendon)  gave  the  church  a  lease  of 
the  farm  for  seven  years^  and  in  the  4th  year  of  Anne  (A.  D. 
1705  or  1706)  gave  the  church  a  grant  in  fee,  at  a  nominal 
rent  of  three  shillings,  deeming  the  actual  rent  of  the  farm  his 
own  perquisite  as  governor ;  but  that  the  corporation  of  the 
church  is  now  prosecuted  in  the  court  of  chancery  of  the  prov- 
ince, in  the  queen's  name,  for  the  rents  reserved  in  the  previ- 
ous leases,  and  that  the  grant  in  fee  is  thus  rendered  disputable ; 
and  praying  that  the  chancery  suit  may  be  stopped,  and  the 
grant  in  fee  confirmed.  In  the  year  1730,  by  the  Montgom- 
erie  charter,  the  farm  is  included  in  the  unpatented  and  unap- 
propriated lands  of  the  crown.  In  1733  an  act  was  passed  by 
the  provincial  legislature,  which  was  confirmed  by  the  king  in 
1734,  by  which  the  statute  of  the  12th  May>  1699,  in  relation 
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to  grants  of  lands  by  the  governors  of  the  province,  above  men- 
tioned, was  referred  to  and  treated  as  in  full  force.  The  first 
constitution  of  this  state,  adopted  in  1777,  declared  that  the 
free  exercise  of  religious  profession  or  worship  should  be  with- 
out discrimination  or  preference.  By  the  act  of  1779  Charles 
Inglis,  rector  of  Trinity  church,  was  attainted  of  treason,  and 
his  estates  forfeited,  and  he  was  banished  from  the  state.  By 
the  same  statute  it  was  declared,  that  the  absolute  property 
in  all  lands,  rents,  services,  &c.  belonging  to  the  crown  on  the 
9th  July,  1776,  did  on  that  day  vest  in  the  people  of  this  state. 
In  the  year  1779  the  legislature  passed  an  act  for  the  tempo- 
rary government  of  the  southern  parts  of  this  state ;  consti- 
tuting, for  that  purpose,  a  body  called  the  council  of  safely, 
with  power  to  make  ordinances  for  suudiy  purposes  in  the 
southern  district,  and  in  1783  another  act  was  passed  supple- 
mentary thereto.  The  council  of  safety,  thus  constituted,  on 
the  12th  January,  1784,  finding  that  the  dissensions  in  rda- 
tion  to  Trinity  church  might  materially  endanger  the  peace 
of  the  city,  made  an  ordinance  which  displaced  all  the  wardens 
and  vestrymen  of  that  church,  and  vested  the  estates  of  the 
church,  both  real  and  personal,  in  certain  citizens,  nine  in 
number,  "  to  be  retained  and  kept  by  them,  or  any  five  of 
them,  until  such  time  as  further  legal  provision  shall  be  made 
in  the  promises."  The  legislature,  on  the  17th  April,  1784^ 
adopted  and  confirmed  the  ordinance  of  the  council  of  safety, 
appointed  a  new  vestry  for  Trinity  church,  and  repealed  all 
the  colonial  statutes  incorporating  or  endowing  Trinity  church. 
In  1785  the  house  of  assembly  of  this  state  instituted  a  com- 
mittee to  inquire  into  the  title  of  the  farm ;  and  a  report  of 
the  committee  was  presented  by  Mr.  P.  W.  Yates.  That  re- 
port gives  a.  history  of  the  leases,  grants,  statutes,  &a,  con- 
cerning the  farm ;  and  states  the  conclusion  of  the  committee 
to  be  that  the  right  and  title  to  the  farm  were  vested  in  the 
crown  before  the  American  revolution,  and  are  now  Tested  in 
the  people  of  this  state.  The  assembly  concurred  with  the 
committee  in  the  report.     By  the  second  constitution  of  this 
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state,  which  went  into  operation  the  Ist  January,  1823,  the 
proceeds  of  all  lands  belonging  to  the  state,  thereafter  to  be 
sold  or  disposed  of,  are  inviolably  appropriated  to  the  common 
school  fund.  By  the  revised  statutes,  the  proceeds  of  all  lands 
of  the  state  not  resen-ed  or  appropriated  to  public  use  are  to 
be  kept  as  a  part  of  the  school  fund,  and  the  care  and  dispo- 
sition of  such  lands  are  vested  in  the  commissioners  of  the 
land  office,  who  are  fully  authorized  to  direct  the  disposition 
thereof. 

No  evidence  was  given  by  the  defendants.  The  defendants 
moved  the  court  to  nonsuit  the  plaintiff  and  dismiss  the  com- 
plaint The  court  granted  the  motion  and  dismissed  the 
complaint,  on  the  ground  that  the  plaintiffs  had  failed  to  es- 
tablish any  title  against  the  defendants,  and  that  the  action 
was  barred  by  the  statute  of  limitations.  The  plaintiffis  exr 
cepted,  and  moved  for  a  new  trial,  upon  the  exceptions. 

Charles  Tracy ^  for  the  ^aintiffs.  The  only  questions  be- 
fore the  general  term,  are  the  two  questions  arising  on  the 
ruling  of  the  circuit  court,  viz : 

First.  Did  the  plaintiffs  fail  to  establish  a  title  against  the 
defendants  ? 

Second.  Was  the  action  barred  by  the  statute  of  lim- 
itations ? 

I.  The  title  of  the  plaintiffs,  against  the  defendants,  was 
established  at  the  trial.  (1.)  The  people  of  the  state  of  New 
York  are  the  ultimate  proprietors  of  all  lands  in  this  state. 
{Const,  of  1846,  aH.  1,  §  11.  1  R.  8.  718,  §  1.)  (2.)  The 
people,  therefore,  are  the  presumptive  owners  of  any  particu- 
lar piece  of  land  under  consideration ;  and  no  further  evidence 
of  title  in  the  people  is  necessary  in  the  first  instance  to  make 
out  a  case  in  ejectment.  {People  v.  Van  Rensselaer^  5  8eld. 
291,  297,  319.  People  v.  Arnold,  4  Comst.  608.  People  ▼. 
Invingston,  8  Barb.  253.  Wendell  v.  The  People,  8  Wend. 
183,  188.)  (3.)  The  evidence  given  on  the  trial  showed  af- 
firmatively a  perfect  and  ancient  title  in  the  people.    The  lot 
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in  qaestion  is  a  part  of  the  tract  known  first  under  the  Datch 
government  as  the  company's  farm,  and  afterwards  known  as 
the  duke's  farm,  the  king's  faim,  or  the  queen's  fann,  and 
more  recently  as  the  church  farm.  The  entire  &rm  belonged 
to  the  crown.  The  colonial  governors  had  limited  authority 
to  give  leases  of  it.  In  1697  Governor  Fletcher  assumed  to 
lease  the  farm  to  the  church  for  a  term  of  seven  years ;  and 
this  was  deemed  so  much  beyond  his  anthority,  that  his  lease 
was  annulled  as  an  ^^extravi^aut  grant,"  by  an  act  of  the 
legislature  in  1699,  which  also  forbade  any  future  lease  by  a 
governor  for  a  longer  term  than  his  own  time  in  office  as  gov- 
ernor. In  1702  Governor  Combury  executed  to  the  church  a 
lease  of  the  £surm  for  his  own  term  of  office,  reserving  a  yeaily 
rent  of  sixty  bushels  of  wheat.  This  lease  was  made  in  tiie 
name  of  the  sovereign,  to  whom  also  the  r^t  was  reaerved. 
The  church  entered  under  that  lease,  as  appears  by  the  de- 
mise to  Byers  in  1704,  and  the  receipt  of  rents  by  the  rector. 
In  1713  the  crown  asserted  its  tide  to  the  &nn,  by  an  infor- 
mation in  the  nature  of  a  landlord's  bill  for  discoveiy  and  re- 
lief, filed  against  the  church.  In  1730,  by  the  Montgom^ie 
charter,  the  crown  again  asserted  its  title  to  the  &rm.  The 
title  having  passed  fi'om  the  crown  of  England  to  the  people 
of  this  state  at  the  revolution,  the  state  government  early  ex- 
amined into  it,  and  the  right  of  the  state  was  ascertained  and 
asserted  in  the  house  of  assembly.  (3.)  In  addition  to  the 
direct  line  of  title  to  the  people  by  succession  to  the  sove- 
reignty, a  title  in  the  people  as  against  Trinity  church  is  made 
out  on  other  grounds.  After  the  reotor  of  Trinity  church  had 
been  attained  for  treason,  and  his  estates  forfeited  and  him- 
self banished,  the  council  of  safety  removed  all  the  church 
wardens  and  divested  the  corporation  of  all  its  landa,  and 
vested  the  lands  in  certain  citizens,  to  hold  until  further  pro- 
vision should  be  made  by  law.  The  lands  were  never  granted 
back  to  the  church.  Nor  could  they  be  lawfully  given  to  the 
church,  because  it  would  have  been  an  endowment  of  a  church, 
in  violation  of  the  constitution  of  1777|  then  in  force.    (JU^ 
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her^s  Civil  Liberty  and  Civil  Oovernment,  99.)  The  seizure 
of  church  lands  for  the  use  of  the  new  government  in  Vir- 
ginia, by  an  act  of  the  legislature  passed  the  12th  January, 
1802,  was  sustained  by  the  courts  of  that  state.  (2  Virg, 
Stat,  at  Large,  314  Tarpin  v.  Locket,  6  Ca^s  Rep.  113.) 
The  act  of  1784  did  not  restore  the  lands  to  the  church.  On 
the  contrary,  while  naming  a  new  vestry  for  the  church,  it  con- 
firmed the  ordinance  of  the  council  of  safety,  by  which  the 
estates  were  taken  away,  and  repealed  every  colonial  statute  by 
which  the  church  had  been  incorporated  or  endowed.  (4)  No 
legal  provision  having  been  made  for  these  unappropriated 
lands,  the  constitution  of  1823,  followed  by  the  revised  stat- 
utes several  years  afterwards,  devoted  their  proceeds  to  the 
common  school  fund ;  for  the  benefit  of  which  this  action  is 
brought  (5.)  The  fact  that  the  defendants  were  all  in  pos- 
session, directly  or  indirectly,  at  the  time  of  the  commence- 
ment of  the  action,  was  well  proved ;  and  no  question  was 
made  by  the  court  of  the  case  being  well  made  out  in  that 
respect  The  requirements  of  the  practice  as  to  that  matter 
were  fully  complied  with.  {People  v.  Van  Bensselaer,  5  Seld. 
291,  319.  People  v.  Denison,  17  Wend.  312.  People  v.  Ar- 
nold, 4  Comst.  508.) 

II.  The  action  is  not  barred  by  the  statute  of  limitations. 
(1.)  There  was  no  proof  of  occupancy  by  any  of  the  defend- 
ants covering  the  period  stated  in  i;he  second  defense,  nor  for 
half  so  long  a  time  before  the  commencement  of  the  action. 
(2.)  There  was  no  proof  of  the  lot  being  inclosed  or  built 
upon  for  the  period  specified  in  the  second  defense,  nor  for 
half  that  period.  (3.)  The  rector,  &c.  of  the  church  orig- 
inally entered  the  farm  as  tenants ;  and  no  holding  over  for 
any  length  of  time  can  make  their  possession  adverse  to  their 
landlord's  title.  (Jackson  v.  Whitford,  2  Cainea,  215.  Jack- 
mm  V.  McLeod,  12  John.  182.  Hodson  v.  Sharpy  10  Eaety 
360.  Batts  V.  Westtpood^  2  Campb.  11.  Ogle  v.  Bimetfy  2 
Binney,  468,  472.  Buller's  N.  P.  103,  104  Doe  v.  Moore, 
2  Queen's  Bench,  555,  558.)    (4)  The  waiver  of  rent  by  the 
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people,  or  thdr  mere  omiflsion  to  demand  it,  is  a  snfficieiit 
oomplianoe  with  the  terms  of  the  statute  to  take  a  case  out 
of  its  operation.  (2  B.  8.  292,  §  1,  m&.  2 ;  Zd.  &th  ecL  p.  502. 
Act  of  1801, 1  H.  L.  184,  §  91.  Ad  of  1788,  2  OreenL  93, 
9  Geo.  3,  c.  16.  21  Jac.  1,  c.  2,  §  1.  People  t.  Amoldy  4 
Comsi.  508.)  (5.)  The  statute  of  limitations  cannot  be  set 
up  hj  the  corporation  of  Trinity  church.  The  statute  in  re- 
spect of  actions  brought  by  the  people,  limits  the  bar  to  cases 
where  the  defendant  is  a  ^'person."  This  term  does  not  in- 
clude a  body  corporate,  aa  do  the  terms  used  in  the  residue  of 
the  statute.  {8t.  3  and  4  Wm.  4,  c.  27,  §  1.  1  Granger's 
Supt.450.  2  22.  iS^.292,§l.  Iid768,§3.  2fd703,§34 
Smith's  Com.  688,  §  544.  Betts  v.  Maynard,  1  Breese's  HL 
Bqp.  11, 14.)  This  provision  being  a  concession  by  the  govern- 
ment of  its  prerogative  as  sovereign,  is  not  to  be  enlarged  by 
construction ;  and  the  legislature  cannot  be  presumed  to  have 
intended  to  confer  upon  corporations,  which  are  restricted  to 
the  privileges  plainly  given  to  them,  a  favor  which  it  would 
be  ready  to  bestow  upon  individual  citizens. 

0,  M.  Ogden,  Wm.  M.  JEvarts  and  A.  J.  Parker,  for  the 
defendants.  I.  The  plaintifis  show  no  title  whatever  to  the 
premises  in  question,  (a.)  There  is  no  presumption  of  title 
in  favor  of  the  state,  except  where  lands  are  vacant,  or  are 
proved  to  have  been  vacant  within  forty  years.  {Wendell 
V.  The  People,  8  Wend.  183.  People  v.  Deniaon,  17  ujL 
312.  People  v.  Van  Benaselaer,  5  Sdd.  319.)  (&)  In  this 
case  the  plaintiffs  show  affirmatively  that  the  premisee  are 
not  only  occupied,  but  that  they  have  been  occupied  by  the 
church  since  the  lease  of  1697 — 162  yeans.  That  the  church 
took  possession  under  its  lease,  appears  from  the  fact  that  it 
leased  the  whole  farm  to  Byers  in  1704.  This,  with  the  '^  in- 
formation'' of  1713,  the  address  to  the  crown  in  1714>  letters, 
statutes,  &c.,  the  report  of  Mr.  Yates  in  1785,  axid  other 
papers  introduced  by  the  plaintifib,  traces  the  possession  of 
the  church  all  the  way  down  to  the  present  time,  when  the 
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chuich  is  still  found  receiving  the  rents.  Even  on  this 
plaintifb'  theory  of  presumption,  it  could  not  be  available 
against  such  positive  evidence  of  the  defendants'  continued 
possession,  (c)  When  the  church  is  once  shown  to  be  in 
possession,  the  possession  will  be  presumed  to  have  continued, 
till  the  contrary  is  shown.  It  could,  therefore,  be  presumed 
the  church  had  been  in  possession  ever  since  it  leased  to 
Byers,  even  if  there  were  no  proof  of  subsequent  possession. 
(1  Oreenl  Ev.  §  41.)  (d.)  A  complaint  by  the  people  which 
did  not  aver  the  plaintiffs  in  possession  within  forty  years, 
was  held  bad  on  demurrer.  (7%e  People  v.  Clarke,  10  Barb, 
120.)  Of  course,  the  same  state  of  facts  proved  will  not 
sustain  the  action. 

II.  It  was  not  necessary  for  the  defendants  to  prove  a  title 
to  the  premises.  There  was  nothing  shown  to  put  the  de- 
fendants on  their  defense.  The  plaintifis  must  recover,  if  at 
all,  on  the  strength  of  their  own  title.  (Martin  v.  Strachanj 
4  Term  Rep.  107,  n.  GoocUitle  v.  Baldwin,  11  Hast,  494 
3  Pha.  Ev.  581,  Edward^  ed.    2  OreenL  Ev.  §  381.) 

III.  The  plaintifb  have  not  only  failed  to  show  title  in  the 
state,  but  they  have,  in  fact,  shown  the  title  to  be  in  Trinity 
church,  (a.)  They  have  proved  the  leases  to  the  church  of 
1697  and  1702,  and  the  documents  introducing  them  have 
also  shown  that  the  farm  was  granted  by  lease  in  fee  to  the 
church,  in  the  fourth  year  of  Queen  Anne,  (1705,)  at  the 
yearly  rent  of  three  shillings.  The  information  of  1813  was 
filed  for  arrearages  of  quit-rent,  thus  recognizing  the  lease  to 
the  church,  by  claiming  rents  under  it.  The  grant  of  1705 
was  fully  described  in  the  address  of  1714  It  is  also  de^ 
scribed  in  Yates'  report,  as  bearing  date  23d  November,  1705. 
(ft.)  If  it  is  claimed  that  by  the  colonial  act  of  1699  the 
previous  seven  years'  lease  was  vacated,  and  the  colonial  gov* 
emor  was  forbidden  to  make  any  lease  except  for  his  own 
time,  we  answer  that  that  act  was  repealed  by  the  colonial 
act  of  27th  November,  1702.  (1  Bradford 9  Col  Stat.\96. 
Voflu  8eJmeJe^8  Laws,  31, 51.)    This  being  a  matter  of  law^ 
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and  a  public  statute,  we  have  a  right  to  show  it  by  reference 
to  the  statutes.  It  is  abo  shown  bj  documents  introduced 
by  the  plaintiffs,  (c.)  It  does  not  affect  the  question,  that 
the  act  of  1699  was  approved  and  the  repealing  act  of  1702 
disapproved  by  the  home  government  in  1708,  because  the 
grant  of  1705  was  made  while  the  repealing  act  was  in  full 
force,  and  every  thing  done  under  the  act  before  its  disap- 
proval or  repeal  by  the  home  government  is  valid.  {Bogar- 
du8  V.  Trinity  Churchy  4  Sandf.  Ch.  B.  737.  Sedgwick  on 
Statutes,  454.  Report  Commiasionera  of  Land  Office,  May 
12,  1836,  p.  11.)  All  the  royal  commissions  provided  that 
the  colonial  statutes  should  be  valid  till  disapproved  by  the 
crown.  (Smith's  History  of  N.  7.  ed.  of  1830,  vol.  1,  p. 
353.  3  0W.2)oc.828,9.  5  id.  5, 11, 94, 267,  393.)  (d)  In- 
dependent  of  the  proper  title  thus  shown,  the  defendants 
being  proved  to  be  now  in  possession,  are  to  be  deemed  the 
lawful  owners,  till  the  contrary  is  proven.  Possession  is  pri^ 
ma  facie  evidence  of  a  seisin,  in  fee.  This  presumption  can- 
not be  overcome  by  any  other  presumption,  but  only  by  proof 
of  title  in  the  plaintiffi.  (3  Phil  Ev.  by  Edwards,  695. 
2  Oreenl.  Eo.  §  391.  Tappscott  v.  Cobb,  11  Orattan,  172.) 
(e.)  Under  the  ffrst  point,  subdivision  (ft),  it  is  shown  that 
the  church  has  been  in  possession  162  years.  Forty  years 
only  would  have  given  it  a  title  by  adverse  possession.  (1  JBev. 
iaw;*,  1813,  i).  184.    2  5.^8:292.     Code,  §  75.) 

lY.  Bights  under  grants  from  the  British  crown  are  saored 
tinder  the  30ih  section  of  the  state  constitution  of  1777,  and 
the  state  government  has  no  power  to  question  the  validity 
of  such  a  grant,  even  by  sdre  facias.  {The  People  v.  Clarke, 
10  £ar&.  120, 141.  5  iS^e/d  349,  360.)  The  433d  section  of 
the  code  only  applies  to  grants  made  by  the  people  of  this 
state.  If  the  validity  of  such  a  grant  cannot  be  questioned 
directly  by  scire  facias,  it  cannot  certainly  be  done  indi*- 
rectly  by  ejectment 

y.  The  original  entry,  under  a  lease  for  seven  years^  does 
not  prevent  the  defisndants  setting  up  an  adverse  possession. 
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At  the  expiration  of  twenty  years  from  the  termination  of 
the  lease,  the  church  will  be  deemed  as  holding  adyeisely. 
(a.)  The  possession  of  the  tenant  is  deemed  the  possession 
of  tbe  landlord,  until  the  expiration  of  twenty  years  from 
the  termination  of  the  tenancy,  or  twenty  years  from  the  last 
pa3rment  of  rei^t,  and  no  longer.  At  the  end  of  that  time 
the  possessipn  will  be  deemed  adverse.  (2  B.  8.  294,  §  13. 
3  id.  5th  ed.  504.)  (b,)  The  payment  of  quit^rents  is  not  in- 
consistent with  an  adverse  possession,  that  is,  adverse  aa  to 
the  title  subject  to  the  quit-rents.  {People  v,  Van  Sensse^ 
kar^  5  Seld.  342.)  A  grantee  may  hold  adversely  to  his 
grantor.  (Id.  343.  Osterhout  v.  Shoemaker,  3  HiUy  518. 
7  Wheat.  335.  4  Peters,  506.)  (c.)  It  was  of  course  com- 
petent for  the  crown,  after  the  lease  for  a  term  of  years,  to 
make  the  grant  of  1705.  It  was,  in  legal  e£fect,  a  release  of 
the  landlord's  title  to  tbe  tenant,  like  the  old  form  of  convey- 
ance by  lease  and  release. 

YL  The  people  are  liable  to  be  nonsuited  in  a  civil  action. 
(3  R.  8.  5th  ed.  867.) 

YIL  The  decision  at  the  circuit  was  correct,  and  judgment 
should  be  rendered  for  the  defendants. 

By  the  Oourt,  Ihqbaham,  J.  In  this  case  the  people  seek 
to  recover  part  of  the  property  held  by  Trinity  church  in  this 
dty.  The  complaint  claims  the  property  as  belonging  to 
ihem,  and  avers  that  they  were  possessed  thereof  on  1st  Jan- 
nary,  1856.  The  answer  denies  the  allegations  set  up  in  the 
complaint,  and  also  avers  that  no  title  accrued  to  the  people 
within  forty  years,  and  also  that  the  defendants  acquired  title 
in  1786,  and  have  since  been  in  possession  thereof 

Upon  the  trial  the  plainti£b  proved  the  occupancy  of  the 
premises  by  some  of  tbe  defendants,  in  separate  pancels,  and 
rested.  The  court,  on  the  defendants'  motion,  dismissed  the 
complaint. .  From  that  judgment  the  plaintifb  appealed.  The 
ground  on  which  the  plaintiffs  claimed  to  maintain  the  action, 
on  this  evidence^  was  that  the  people  were  the  presumptive 
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owners  of  all  lands  in  the  state,  until  title  in  another  was 
shown,  and  that  in  ejectment  it  was  not  necessary  for  the  peo- 
ple to  prove  title,  in  the  first  instance.  The  cases  of  The  Feo- 
pie  V.  Van  Benssdaer^  (5  Selden^  291,)  and  The  People  y. 
Amoldy  (4  Comst.  508,)  are  relied  on  to  establish  this  propo- 
sition. The  first  of  these  cases  was  bronght  to  recover  vacant 
lands,  and  in  that  case  it  was  said  it  was  enough  for  the  peo- 
ple, in  the  first  instance,  to  prove  that  the  premises  in  dis- 
pute were  vacant  and  unoccupied  within  the  40  years,  and 
that  the  defendant  subsequently  entered  and  made  claim  to 
them.  The  latter  case  was  on  demurrer,  and  did  not  present 
the  question  now  before  the  court.  The  only  question  there 
was  as  to  the  sufficiency  of  the  answer,  and  that  pleading  was 
held  to  be  good.  The  answer  in  the  present  case  appears  to 
have  been  drawn  after  that  one. 

In  Wendell  v.  The  People,  (8  Wend.  183,)  the  premises 
claimed  were  proved,  by  the  attorney  general,  to  have  been 
vacant  and  unoccupied  within  40  years  previous  to  the  trial, 
and  there  the  presumption  in  favor  of  the  state  was  held  to  be 
sufficient  to  put  the  defendants  on  their  defense. 

In  The  People  v.  Denison  (17  Wend.  312)  the  same  nile 
was  adopted,  and  the  court  held  that  such  proof  of  the  prem- 
ises being  vacant  was  sufficient,  in  the  first  instance.  But  in 
no  case  to  which  we  have  been  referred  has  such  presumption 
of  title  been  considered  sufficient,  without  such  proof  of  the 
lands  being  vacant  within  the  period  of  limitation.  If  this  is 
necessary  in  regard  to  unoccupied  lands,  to  warrant  the  pre- 
sumption of  title  in  the  state,  without  proof  of  tide,  how 
much  more  necessary  to  require  the  state  to  show  some  title^ 
or  the  absence  of  any  possession  by  others  within  40  years, 
where,  in  order  to  maintain  the  action,  it  is  necessary  for  the 
plainti£b  to  prove  that  the  defoidants  were  occupying  the 
property  as  tenants  of  a  third  party.  Where  proof  is  fur<> 
nished  of  a  tenant  being  in  possession,  the  presumption  is  a 
fair  one  that  such  possession  is  l^al ;  and  until  the  plaintiffii 
0how  some  right  to  the  possession  within  40  yeara,  tiuy  do 


NEW  TOBK— DSGEMBEB,  1860.  549 

MillB  V.  Block. 

not  farnish  sufficient  evidence  to  disposseeu  the  defendants  of 
the  property  claimed. 

In  The  People  v.  Van  Rensselaer,  ahove  referred  to,  Judge 
Willard  says,  ^^  At  the  time  the  counsel  for  the  people  rented 
the  case,  there  was  no  sufficient  evidence  before  the  court  to 
entitle  the  plaintiffii  to  recover,  or  to  require  the  defendants 
to  be  put  upon  their  defense.  First,  there  was  no  proof  that 
the  premises  were  vacant,"  &c. 

It  is  apparent  that  in  that  case  such  evidence  was  deemed 
necessary  before  the  presumption  of  title  in  the  people  could 
be  resorted  to  against  the  defendant  in  possession  of,  or  even 
claiming,  the  property.  On  the  trial  of  this  case,  no  evidence 
of  title,  or  of  vacant  possession,  was  offered  by  the  plaintiffii. 
One  or  the  other  was  necessary,  to  warrant  a  recovery,  and 
the  court  was  not  in  error  in  dismissing  the  complaint,  for 
want  of  such  evidence. 

The  judgment  should  be  affirmed. 

[HBwToBxOanRALTnX|Pcoemb«rl8,18(»9.  B€99mM,SMmitmduid 
Ingrakam,  Jtutioes.] 


Mills  &  Bay  vs.  Block  and  others. 

A  creditor  who  has  commenced  an  action  at  law,  for  the  recovery  of  his  deht, 
in  which  an  attachment  has  been  issned  and  leyied  upon  the  property  of  th« 
debtor,  cannot  bring  a  second  action  in  the  snpreme  court,  for  the  recorery 
of  his  debt,  to  set  aside  an  allied  frandolent  Jndgment  preTiously  recoT- 
ered  against  the  debtor,  and  for  an  ii\]anctioD  to  restrain  the  paying  over  of 
the  proceeds  of  a  sale  of  property  levied  npon  by  rirtne  of  an  execution  is- 
sued on  such  Judgment    RoosarsLT,  P.  J.,  dissented. 

In  such  a  case  the  creditor  miHt  w^t  until  he  has  established  his  debt  by 
Jodffnent,  before  he  wiU  be  entitled  to  an  li^unctioni  or  other  equitable  re- 
lief against  the  Judgment  alleged  to  be  fhiudnlent. 

And  a  seems  the  creditor  has  a  complete  remedy  at  law,  by  proceeding  with 
the  attachment  suit,  obtaining  a  Judgment  therein,  and  seUing  theproperty^ 
rit 
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APPEAL  from  an  order  denying  a  motion  made  by  the  de- 
fendant Block,  to  dissolve  an  injunction.  The  complaint 
alleged  that  on  the  30th  of  March,  1859,  the  defendant  Moise 
Franck  being  indebted  to  the  plaintifis  in  the  sum  of  $428.21, 
for  goods  sold  and  delivered,  the  plaintifis  commenced  an  ac- 
tion in  this  court  against  him,  for  the  recovery  of  the  debt 
That  an  attachment  was  issued  in  the  action,  directed  to  the 
sheriff  of  New  York,  by  virtue  of  which  the  sheriff  duly  lev- 
ied upon  and  seized  a  large  amount  of  goods,  the  property  of 
Franck.  That  prior  to  the  commencement  of  the  said  action 
of  the  plaintiffs  and  the  issuing  of  the  attachment  therein, 
and  on  the  25th  of  March,  1859,  a  judgment  was  entered  in 
this  court,  in  favor  of  the  defendant  Block,  for  $5389.50, 
against  said  Franck,  and  an  execution  thereon  issued  against 
the  property  of  Franck,  directed  to  the  sheriff  of  New  York, 
under  and  by  virtue  of  which  the  sheriff  levied  upon  the  said 
property  of  Franck ;  the  levy  being  made  before  the  plaintiflb' 
attachment  was  levied  thereon.  That  the  sheriff  had  aver- 
tised  the  property  so  levied  on,  for  sale,  upon  the  execution. 
The  plaintiffs  all^d,  on  information  and  belief,  that  the  said 
judgment  was  obtained  fraudulently  and  by  a  fiiiudulent 
combination  and  collusion  by  and  between  Franck  and  Block 
to  have  the  judgment  entered  for  the  purpose  of  defraud- 
ing the  creditors  of  Franck,  and  of  defrauding  the  plaintiffii ; 
and  that  the  said  judgment  was  not  founded  on  any  real  or 
actual  indebtedness  of  Franck  to  Block,  &a  And  the  plain- 
tiffs claimed  and  insisted  that  such  judgment  was,  upon  its 
face,  fraudulent  and  void  as  to  the  creditors  of  Fran<^  And 
they  prayed  for  an  injunction  to  restrain  the  defendants  from 
making  any  disposition  of  the  proceeds  that  might  arise  fix>m 
the  sale  of  the  property  under  said  execution,  until  the  fur- 
ther order  of  the  court ;  and  that  the  sheriff  of  New  York,  his 
deputies,  &c.  might  be  restrained  from  paying  over  to  Block, 
or  any  other  person,  any  money  that  might  be  realized  from, 
or  the  proceeds  of,  the  Bale  that  might  be  made  on  the  execu- 
tion.   A  receiver  was  also  prayed  for.    The  defeocUuiti  an- 
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swered,  sepanitelj.  An  injunction  having  been  issaed,  as 
prayed  for,  the  defendant  Block  moved,  at  a  special  term,  to 
dissolve  the  same.    His  motion  was  denied,  with  costs. 

D.  EvanSf  for  the  plaintiffs. 

F.  S.  B.  Bryanj  for  the  defendant  Block 

SuTHSBLAND,  J.  On  the  plaintiffs'  own  showing,  in  their 
complaint,  they  are  not  entitled  to  any  of  the  equitable  relief 
asked  for  by  the  complaint. 

The  action  is  brought  for  the  benefit  of  themselves  alone, 
and  not  for  the  benefit  of  themselves  and  all  other  creditors 
of  the  defendant  Moise  Franck. 

The  plaintiffs  have  not  established  their  debt  by  judgment, 
and  they  could  not  reach  Eranck's  property  by  execution,  if 
the  alleged  fraudulent  judgment,  execution  and  levy  under 
it,  which  they  have  permitted  Block  to  obtain,  were  at  once 
declared  fraudulent  and  void,  and  were  removed  out  of 
their  way. 

Although  it  appears  from  the  plainti£b'  complaint,  that 
prior  to  the  commencement  of  this  action  they  commenced  an 
action  at  law  for  their  debt,  in  which  an  attachment  was  r^ 
ularly  issued,  and,  as  they  all^e,  properly  levied  on  the  prop- 
erty of  Eranck,  fraudulently  disposed  of,  or  intended  to  be 
disposed  of,  by  and  under  the  fraudulent  judgment,  yet  they 
also  ask  for  a  judgment  for  their  debt  in  this  action ;  and  in 
the  mean  time,  and  until  such  judgment  shall  be  obtained  and 
the  fraudulent  judgment  be  declared  fraudulent  and  removed, 
ihey  ask  that  the  defendants  Franck  and  Block,  and  the 
sheriff,  may  be  restrained  by  injunction  from  proceeding  un- 
der the  alleged  fraudulent  judgment,  execution,  &a 

The  plaintiffs  ask  for  this  injunction,  and  that  Block's  judg* 
ment  may  be  declared  fraudulent  and  void,  on  the  ground 
that  they  have  acquired  a  lien  on  the  property,  by  their  .at- 
tachment. 
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I  much  doubt  whether  their  attachment  has  been  levied  so 
as  to  give  them  this  lien;  for  it  appears  from  the  complaint 
that  their  attachment  was  delivered  to  the  sheriff  after  the 
execution  on  Block's  judgment  had  been  issued  and  levied  by 
the  same  sheriff,  and  that  the  sheriff  held  the  property  under 
the  execution  when  the  attachment  was  delivered  to  him,  and 
he  is  alleged  to  have  levied  on  it  under  the  attachinent.  I  do 
not  see  how  a  sheriff  can  hold  property  under  an  execution 
with  one  hand,  and  levy  on  it  with  an  attachment  in  the  other 
hand,  the  property  then  being  in  the  custody  of  the  law. 

But  conceding  that  the  levy  under  the  attachment  was  le- 
gal and  proper,  and  that  the  plaintiffs  did  thereby  acquire  a 
lien,  I  am  not  aware  of  any  case  in  which  it  has  ever  been 
held  that  such  a  lien  gave  them  a  right  to  ask  for  the  injunc- 
^  'tion  and  the  other  equitable  relief  asked  for  in  this  action. 
In  Falconer  v.  Freeman  (4  Sandf.  Ch.  R.  565)  the  attach- 
ment was  issued  under  the  revised  statutes,  and  the  action 
was  for  the  benefit  of  the  plaintifis  and  all  other  creditors  of 
the  defendant 

It  would  appear  to  be  perfectly  settled,  that  the  plaintifi 
must  wait  until  they  establish  their  debt  by  judgment,  bdbra 
they  will  be  entitled  to  the  injunction  and  the  other  equitable 
relief  asked  for  in  their  complaint  (  Wiggins  r.  Armsircng^ 
2  John.  Ch.  It.  144    Reubens  v.  Joel,  3  Keman,  488.) 

Besides;  why,  on  the  plaintiflb'  own  showing,  have  they 
not  a  complete  remedy  at  law.  Assuming  that  their  attadi- 
ment  was  r^ularly  issued,  and  properly  levied,  so  as  to  give 
them  a  lien,  it  as  effectually  restrains  any  disposition  of  the 
property  until  they  obtain  their  judgment,  as  an  injunction 
would ;  and  whm  they  do  obtain  their  judgment,  they  can 
proceed  and  sell  under  it,  at  the  peril  and  risk  of  bdng  able 
to  show  that  Block's  judgment  is  fraudulent  and  void. 

I  think  the  injunction,  which  was  granted  in  this  action, 
was  improperly  granted,  and  that  the  order  appealed  fitym  de- 
nying the  motion  of  the  defendant  Block,  that  the  injundjon 
be  dissolved,  should  be  reversed  with  costs. 
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I  cannot  see  that  the  act  of  1857,  authorizing  an  attach- 
ment to  issue  on  the  ground  that  the  debtor  ''has  removed^ 
or  is  about  to  remove,  any  of  his  property  from  the  state  with 
intent  to  defraud  his  creditors,  or  hcts  assigned,  disposed  ofy 
or  secreted,  or  is  about  to  assign^  &c.  any  of  his  property 
with  like  intent/'  has  any  bearing  on  the  question. 

Clxbke,  J.,  conciured. 

BoossvELT,  P.  J.,  dissented. 

Order  appealed  from,  reversed. 

[5sw  ToBK  Gbkbkal  Tbkm,  Docember  28,  1S69.  Boo$§o§U,  ClmrU  snd 
8idh0Hand,  Justices.]  ^ 


Thk  Cumbebland  Coal  and  Ibon  Company  vs.  Shxbman, 
Dean  and  Postley. 

An  ageoi,  employed  to  examine  and  ascertain  how  mxich  and  what  part  of  the 
lands  of  his  principal  can  be  sold  withont  inconyenience,  and  to  set  off  by 
metes  and  bonnds  such  portions  as  he  in  his  Judgment  shall  deem  advisable, 
and  to  report  his  proceedings  to  his  principal,  cannot,  alter  examining  the 
property  and  recommending  a  sale  of  a  i>ortion  thereof,  purchase  the  prop- 
erty himself,  and  take  a  conyeyance  thereof  tor  his  own  benefit. 

And  if  SQch  agent,  after  so  purchasing  the  property,  organises  a  company,  in 
which  he  becomes  a  director  and  a  large  stockholder,  and  transfers  and  con* 
▼eys  the  land,  and  assigns  a  contract  relating  to  it  to  snch  company,  the 
company  will  be  charged  with  notice  of  the  fkcts  and  circumstances  attend- 
ing the  pnrchase  by  its  grantor,  and  will  stand  in  no  better  position  than  he 
occapies. 

Under  such  circumstances,  the  principal  is  entitled,  at  his  option,  to  have  the 
sale  to  its  agent  Tacated  and  set  aside,  both  as  against  the  agent  himself, 
and  those  to  whom  he  has  conyeyed  with  notice  of  the  facts. 

And,  as  an  agent  is  incapacitated  to  purchase  for  hhnself,  so  is  he  also  inca* 
I«citated  to  act  for  another  person,  in  making  the  purchase. 

A  director  of  a  corporation  is  the  agent  or  trustee  of  the  stockhoiders,  and  ai 
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raeh  hu  duties  to  discharge,  of  a  fldacUiy  natare,  towards  his  principa] ; 
aod  is  subject  to  the  obligations  and  disabilities  incidental  to  that  relation. 
What  will  amount  to  a  conflrmation  or  ratification,  by  the  stockholders  of  a 
corporation,  of  a  sale  made  by  its  directors. 

rpHE  plaiotiffis  are  a  oorporation  created  by  the  laws  of  the 
X  state  of  Maryland,  for  the  purpose  of  mining  coal,  trans- 
porting and  selling  the  same,  &c.  On  the  2l8t  of  February, 
1855,  the  defendant  Sherman  was  elected  a  director  of  the 
company,  and  continued  to  act  as  such  until  the  29th  of  May, 
1858,  when  he  resigned.  The  complaint  in  this  cause  was  filed 
December  6, 1858,  against  the  defendants  Sherman  and  Dean, 
and  the  Hoffman  Coal  Company,  a  corporation  also  created 
by  the  laws  of  the  state  of  Maryland.  It  was  afterwards 
amended,  by  strikii^  out,  as  parties  defendants,  the  Hoffinan 
Coal  Company ;  and  the  defendant  Fostley  was  made  a  de- 
f<»2dant  by  a  supplemental  complaint  The  complaint  al- 
leged that  Andrew  Mehaffey  was  president  of  the  plaintifb 
from  20th  March,  1854,  to  June  7th,  1858,  and  acted  as  treas- 
urer until  May  Ist,  1858 ;  that  the  defendant  Sherman,  on 
April  4th,  1855,  was  appointed  chairman  of  a  committee  to 
prepare  by-laws ;  that  as  such,  at  a  meeting  of  the  stockhold- 
ers, June  4th,  1855,  he  reported  certain  by-laws  which  were 
adopted,  whereby  an  executive  committee  was  constituted, 
consisting  of  three  directors,  and  the  president  was  vested  with 
the  exclusive  power  of  constituting  said  committee ;  that  the 
same  was  appointed,  composed  of  said  Sherman,  Francis 
Bloodgood  and  Joseph  Torrey,  and  the  president  was  m^de 
ex  officio  a  member  of  said  committee  and  chairman  thereof; 
and  said  committee  continued  to  act  until  29th  May,  1858 ; 
that  said  Sherman  took  an  active,  leading  and  influential  part 
in  the  affairs  of  said  company ;  and  that  said  executive  com- 
mittee assumed  to  transact  most  of  the  ordinary  business  of 
the  company.  That  at  a  meeting  of  the  board  of  directors  of 
the  company  on  the  9th  of  October,  1855,  he,  Sherman,  of- 
fered a  resolution,  which  was  adopted,  authorizing  the  presi- 
dent to  appoint  a  committee  of  five  directors,  whose  duty  it 
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WW  made  to  proceed  to  Maryland,  and  ascertain  how  mnch 
and  what  part  of  their  coal  lands  could  be  sold  without  inter- 
fering with  the  working  facilities  of  the  company ;  and,  if 
practicable,  that  they  set  off  by  metes  and  bounds  such  por* 
tions  as  they  in  their  judgment  should  deem  advisable,  and 
report  their  proceedings  to  the  board  at  the  earliest  practicable 
day ;  that  said  Mehaffey,  as  such  president,  appointed  said 
Sherman  chairman  of  said  committee,  and  appointed  as  the 
other  members  thereof  Joseph  Torrey,  M.  N.  Falls,  William 
Pettet  and  Francis  Bloodgood ;  that  said  Mehaffey  was  added 
to  the  committee  as  a  member  thereof;  that  the  only  mem* 
hers  of  the  committee  who  acted  were  said  Sherman,  Pettet 
and  Mehaffey ;  and  that  they  visited  the  lands  of  the  com- 
pany for  the  purpose  indicated  in  the  resolution.  That  at  a 
meeting  of  the  board  on  the  11th  December,  1855,  the  said 
committee,  in  the  n^me  of  Sherman  as  their  chairman,  pre- 
sented a  report,  stating  that  three  of  their  members  had  visited 
said  mines — leaving  New  York  on  the  19th  of  November — 
and  had  examined  the  same,  and  recommended  a  sale  of  1548^ 
acres,  which  they  had  described  by  sufficient  metes  and  bounds 
for  a  conveyance  by  deed.  They  thought  the  same  might  be 
sold  at  a  fair  price,  and  upon  such  terms  as  would  enable  the 
company  to  make  all  necessary  arrangements  for  the  develop- 
ment of  the  resources  of  the  company.  That  at  the  same 
meeting  of  the  directors  of  the  company,  a  resolution  was 
passed  aathorijsing  the  president  and  secretary  to  accept  an 
offer,  should  such  be  made,  of  not  less  than  $200,000  for  the 
lands  referred  to  in  the  report,  and  to  convey  the  same  by  deed 
to  the  purchaser  or  purchasers,  with  such  reservations,  stipu- 
lations and  covenants  as  they  might  deem  necessary.  At  a 
meeting  of  the  directors  on  the  15th  January,  1856,  a  resolu- 
tion was  passed,  reciting  that  the  stockholders  had  authorized 
and  directed  a  sde  to  be  made  of  part  of  the  company's  lands ; 
that  it  was  believed  a  sale  of  a  portion  of  them  would  be  ad- 
vantageous to  the  company^  and  that  the  board,  by  resolution 
of  December  11, 1855,  had  authorized  a  sale  of  a  portion  of 


556        0ASE8  m  THE  SUPSEUE  OOUBT. 

Cnmberiaiid  Coal  Co.  «.  Bbannsii. 

iodi  landi  at  a  certain  price,  which  had  heen  found  impracti* 
cable,  and  it  was  understood  that  a  sale  could  be  made  of  a 
less  quantity  for  $150,000,  or  thereabouts ;  therefore  it  was 
resolved,  that  the  president  and  secretary  be  authorised  to 
make  such  sale,  by  executing  a  deed  of  the  land  to  be  sold, 
and  make  and  execute  such  covenants  and  agreements  on  be- 
half  of  the  company  as  Ihey  might  deem  necessary ;  and  the 
president  was  authorized  to  make  such  modifications  in  the 
terms  and  conditions  of  the  sale  as  he  might  deem  necessary. 
That  on  the  22d  of  April,  1856,  a  deed  was  executed  to  %er* 
man  and  Dean  by  said  company,  conveying  to  them  1215  acres 
of  said  lands,  for  the  price  or  consideration  of  $140,000 ;  of 
whidi  $28,000  was  stated  in  the  deed  to  have  been  paid  to 
tiie  company,  and  the  balance,  $112,000,  by  the  said  Sherman 
and  Dean  assuming  to  pay  112  bonds  of  the  company  of 
$1000  each,  the  payment  of  which  had  been  extended  to  Jan- 
uaiy  1, 1864,  with  interest  thereon  at  the  rate  of  six  per  cent, 
payable  semi-annually.  An  agreement  was  also  executed  on 
the  part  of  the  company,  of  the  same  date  as  the  deed,  with 
Sherman  and  Dean,  securing  to  them  important  advantages 
in  the  use  of  the  railroad  and  other  property  of  the  company. 
At  a  meeting  of  the  board  of  directoiB,  13th  May,  1856,  it 
appears  from  their  minutes  that  the  president  stated  that  a 
sale  of  a  certain  portion  of  the  lands  of  the  company  had  been 
made  to  Sherman  and  Dean,  and  two  agreements  and  the  deed 
for  the  lands  had  been  executed,  and  the  action  of  the  piw- 
dent  and  secretary  in  the  matter  was  unanimously  appmved. 

The  complaint  diarged  that  the  price  at  which  said  lands 
were  sold  was  grossly  inadequate,  and  that  no  part  of  the  con- 
sideration therefor  was  ever  paid  to  the  plaintiffiL 

The  complaint  further  charged,  that  the  rates  of  tmnspor- 
tation  provided  in  said  contract  to  be  paid  by  Sherman  and 
Dean,  afforded  no  compensation  whatever  for  the  services  ren- 
dered; that  said  rates  were,  in  fact,  less  than  the  actual  a- 
penses  of  the  railroad  in  doing  the  work,  and  that  every  ton 
of  coal  transported,  according  to  said  rates,  waaaa  injury  and 
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loM  to  thepUuntifiBs.  The  complaint  farther  charged,  that 
Meha£Ee7,  the  president  of  the  company,  falsely  and  fraudn* 
lently  stated  in  his  report  of  June  3, 1856,  made  to  the  meet- 
ing of  the  stockholders  then  held,  that  the  $140,000,  being  ' 
the  consideration  of  said  sale,  had  been  paid  in  cash ;  and  that 
he  had  appropriated  $112,000,  part  of  the  proceeds  of  said 
sale,  to  the  extinguishment  of  that  amount  of  bonds  of  the 
companj,  leaving  of  the  $467,000  of  bonds  of  the  company 
$355,000  as  the  entire  debt  of  the  company.  That  the  said 
Sherman,  in  connection  with  the  defendant  Postley  and  three 
others,  on  the  19th  of  August,  1868,  oi^nized  a  company 
under  the  laws  of  Maryland,  for  the  mining  and  transporta- 
tion of  coal,  called  the  Hoffman  Goal  Company ;  and  that  on 
the  20th  day  of  August,  1858,  the  said  Sherman  and  his  wife 
and  said  Dean  conveyed  the  lands,  so  conyeyed  to  them  by  the 
pkintiffi),  by  deed  dated  April  22, 1856,  to  said  Hoffman  Goal 
Company,  and  had  executed,  or  were  about  to  execute,  an 
assignment  to  said  Hofiman  Goal  Company  of  said  transpor- 
tation contoict.  That  said  Sherman  and  Dean  became  sub- 
scribers to  4990  shares  of  the  capital  stock  of  said  Hoffman 
Coal  Company,  which  capital  consisted  of  5000  shares  of  $100 
each,  and  that  the  other  ten  shares  were  held  nominally  by 
the  other  persons  named,  to  make  them  directors.  That  the 
company  had  full  notice  of  all  the  acts  and  transactions  of 
Sherman  and  Pean  in  obtaining  said  deed  and  contract,  and 
that  although  the  same  were  nominally  transferred  to  said 
company,  Sherman  and  Dean  in  fiBM^t  continued  to  own  the  same. 
Wherefore  the  plaintiffii  demanded  judgment  that  said  deed 
and  contract  might  be  declared  fraudulent  and  yoid  as  to 
them,  and  that  the  same  be  deliyered  up  to  be  canceled,  and 
ihat  in  the  meantime,  and  until  the  final  hearing  of  this 
cause,  the  said  Sherman  and  Dean  be  enjoined  and  restrained 
fipom  selling  or  conyeying  the  same,  and  otherwise  as  prayed 
for  in  the  complaint.  The  supplemental  complaint  stated 
that  the  defendant  Postley  was  president  of  the  said  Hofiinaa 
(kml  Company,  and  had  posseanon  of  said  deed  and  contraoi 
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That  Dean  was  a  clerk  in  an  office  with  the  said  William 
Pettety  or  in  some  way  connected  in  bnsinesB  with  him ;  that 
Dean  was  a  man  of  little  or  no  pecuniary  responaihility ;  and 
that  he  held  his  interest  in  said  deed,  contract^  and  in  the 
Ho£Eman  Coal  Company,  in  secret  trust  for  some  of  the  direct- 
ors of  the  plaintiff,  at  the  time  said  deed  and  contract  were 
executed. 

On  the  complaint,  a  temporary  injunction  was  granted,  and 
an  order  to  show  cause  why  the  same  should  not  be  continued 
until  the  hearing  of  the  cause.  On  this  motion,  affidayita 
were  read  on  the  part  of  the  defendants  Sherman,  Dean  and 
Fostley.  All  the  allegations  of  fraud  charged  in  the  bill  were 
denied.  The  sale  and  conveyance  to  Sherman  and  Dean  were 
admitted,  and  the  making  of  the  contract  for  transportation. 
Sherman  and  Dean  both  say  that  they  did  not  know  each 
other  till  they  met  to  consummate  the  anrangements,  and  ex* 
ocute  the  contract 

There  was  no  denial  in  the  opposing  affidavits  of  the  diarge 
in  the  complaint,  that  the  price  at  which  said  lands  were  sold 
was  grossly  inadequate.  The  affidavits  alleged  that  at  a  meet- 
ing of  the  stockholders  on  the  first  of  June,  1857,  the  said  sale 
of  lands,  and  said  contract,  were  ratified  by  the  stockholders^ 
except  in  some  particulars,  which  were  modified,  at  the  sug- 
gestion of  some  of  the  stockholders,  by  Sherman  and  Dean. 
The  affidavits  did  not  deny  the  allegation  of  the  complaint^  aa 
to  the  report  made  by  Mehaffey  to  the  meeting  of  the  stock- 
holders in  June,  1856,  that  the  consideration  of  the  deed,  be- 
ing $140,000,  had  been  paid  in  cash,  and  that  with  a  portion 
of  it  he  had  extinguished  $112,000  of  the  bonds  of  the 
^mpany ;  nor  did  said  affidavits  allege  that,  previous  to  said 
ratification  or  approval,  the  truth  in  that  respect  had  been 
oommunicated  to  the  stockholders,  or  was  known  to  them. 

The  affidavits  alleged  that .  Sherman  was  solicited  by  several 
of  the  stockholders  to  become  the  purchaser  of  said  landa,  and 
that  they  could  not  have  been  sold,  if  he  had  not  been  willing 
to  join  in  the  purchase.    Sherman  stated  that  he  waa  a : 
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of  pecmiiaiy  responsibility,  bat  no  allegation  was  made  in  the 
aflSdavits  as  to  the  means  or  responsibility  of  Dean.  There 
was  no  denial  of  the  allegations  of  the  complaint,  as  to  the 
formation  of  the  Hoffman  Coal  Company,  of  the  amount  of  its 
capital  stock,  and  of  the  proportions  thereof  held  by  the  do* 
fendants  Sherman  and  Dean. 

C.  A.  SapeHo  and  S.  J.  Tilden^  for  the  motion. 

L.  R.  Marsh  and  E.  W.  Stoughtonj  in  opposition. 

Davibs,  J.  The  question  presented  for  my  decision  is, 
whether  I  will  dissolve  the  preliminary  injunction  granted  in 
the  cause,  or  continue  the  same  till  the  hearing. 

If  the  plaintifis  have  made  out  a  prima  facie  case  for  the 
relief  asked  for  in  the  complaint,  they  are  entitled  to  the  rem- 
edy asked  for ;  or  in  the  language  of  §  219  of  the  code,  if  it 
shall  appear  by  the  complaint  that  the  plaintiff  is  entitled  to 
the  relief  demanded,  and  such  relief,  or  any  part  thereof,  con- 
sists in  restraining  the  commission  of  some  act,  the  commission 
of  which  during  the  litigation  would  produce  injury  to  the 
plaintiff  a  temporary  injunction  may  be  granted  to  restrain 
such  act. 

The  soIuti<»i  of  the  question  depends  upon  the  fact  whether 
or  not  the  plaintifib  have  made  out  an  apparent  right  to  the 
relief  demanded.  They  insist  that  they  hava  That  it  ap- 
pearing that  the  defendant  Sherman  was,  at  the  time  he  be- 
came the  purchaser  of  the  lands  conveyed  by  deed  of  April  22, 
1856,  and  of  the  privileges  and  advantages  secured  by  the 
contract  of  the  same  date,  the  agent  and  trustee  of  the  plain- 
tiffs,  he  was  incompetent  to  purchase  said  land ;  and  by  reason 
of  such  inability,  the  plainti£b  have  the  legal  right  to  have 
said  deed  and  contract  canceled,  and  the  lands  reconveyed  to 
them,  and  be  restored  to  all  things  which  they  have  lost  by 
veason  of  the  acts  of  their  agent  and  trustee,  in  making  said 
sale  and  contracts.  That  the  defendant  Dean  is  a  represent- 
ative man,  having  qo  personal  interest  in  the  matter,  and  that 
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he  took  title  and  became  a  party  to  the  contract  knowing  the 
relation  of  the  defendant  Bherman  to  the  plaintiffs ;  and  that 
in  &ct  he  paid  nothing  on  account  of  such  pnrchaae,  and  in* 
coned  no  liability  in  reference  thereto,  beyond  uniting  with 
the  defendant  Sherman,  in  guarantying  112  bonds  of  the 
plaintiffs  for  $1000  each,  and  assuming  the  payment  of  the 
principal  when  due,  and  the  interest  thereon.  That  the  de- 
fendant Postley  is  the  president  of  the  Hoffinan  Coal  Company, 
and  that  said  company  took  the  conveyance  of  the  lands  and 
the  assignment  of  said  contract,  with  full  notice  of  all  the  £Eicts 
and  circumstances  attending  the  obtaining  them  fitun  the 

From  the  facts  not  denied  before  me,  it  appears  that  Sher- 
man organized  the  Hoffinan  Coal  Company  in  August^  1858, 
and  that  he  became  one  of  its  directors,  and  he  and  Been 
owned  4990  shares  of  the  5000  shares  of  its  capital  stock.  It 
is  therefore  too  dear  to  need  illustration,  that  whatever  knowl- 
edge they  had  of  these  transactions,  the  Hoffinan  Coal  Com- 
pany had.  They  were  its  creators ;  they  breathed  into  it  life, 
and  gave  it  all  it  had,  and  owned  the  whole  of  it  at  its  cree- 
tion,  and  aU  but  a  small  fragment  after ;  and,  therefore,  what 
they  knew  their  creature  knew. 

It  is  well  settled  that  notice  to  either  of  the  dixectors  of  a 
bank  or  company,  while  engaged  in  its  business,  is  notice  to 
the  principal,  the  bank.  (Ai^ell  <t  Ames  on  Corporationa, 
299,  and  caaea  there,  cited.)  So,  also,  it  is  well  settled,  both 
in  law  and  in  equity,  that  notice  to  an  agent  in  the  tmnoeo- 
tions  for  which  he  is  employed,  is  notice  to  the  principal ;  and 
this  rule  applies  as  well  to  a  corporation  as  to  a  natural  person. 
(Same  authoriiy,)  With  much  more  force  does  the  rule  ap- 
ply, when  the  principal — ^i|i  this  case,  the  stoddioldfirfr-4iav6 
fttU  and  ample  notice.  It  must  therefore  be  assumed  that  the 
defendant  Fostley,  as  president  of  the  Hoffinan  Coal  Company, 
stands  in  no  better  position  before  this  court  than  the  othsr 
defendants. 

"Satf  as  to  the  defendant  Dean.    Itappeenfiomhieatato- 
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iiieD%  and  that  of  the  defendant  Sherman,  that  the  sale,  terms, 
price  and  all  the  arrangements,  were  concluded,  and  the  con- 
tract drawn  and  agreed  npon,  and  all  the  papers  ready  for 
execution,  before  Sherman  and  Dean  became  acquainted  with 
each  other ;  and  that  acquaintance  was  first  made  when  they 
met  for  the  execution  of  the  papers.  It  is  charged  in  the 
complaint  that  Dean  has  never  paid  any  thing  to  the  plaintiffs 
on  account  of  said  purchase,  and  that,  as  alleged  in  the  sup- 
plemental complaint,  and  not  denied,  he  is  a  clerk,  and  a  man 
of  little  or  no  pecuniary  responsibility.  It  would  appear  that, 
at  this  meeting  to  sign  these  papers,  he  entered  into  a  guar- 
anty with  the  defendant  Sherman,  with  whom,  before,  he  was 
totally  unacquainted,  to  guaranty  with  him,  and  did  giiaranty 
the  payment  of  $112,000  of  the  bonds  of  the  plaintiffs,  and 
the  payment  of  the  annual  interest  thereon  for  eight  years ; 
and  which  interest  amounted  in  all  to  the  sum  of  $53,760. 
The  readiness  with  which  he  entered  into  liabilities  to  such 
an  amount,  with  a  total  stranger,  gives  countenance  to  the  alle- 
gation that  he  was  a  man  of  little  or  no  pecuniary  responsibility. 

It  is  also  alleged  in  the  complaint,  and  not  denied,  that 
whatever  has  been  paid  on  account  of  said  purchase  money, 
was  paid  by  the  defendant  Sherman.  I  have  no  hesitation  in 
arriving  at  the  conclusion,  from  all  the  &cts  before  me,  that 
if  Dean  entered  into  these  transactions  on  his  own  account,  he 
did  so  with  full  knowledge  of  the  relation  of  the  defendant 
Sherman  to  the  plaintiffs ;  and  if  he  acted  as  the  mere  agent 
of  others,  his  principals  must  have  been  cognizant  of  every 
particular  connected  with  the  sale  and  purchases,  if  they  were 
not,  in  &ct,  actors  in  them.  Dean,  in  his  affidavit  read  on 
this  motion,  says,  '^  that  he  had  no  acquaintance,  consultation 
or  communication  with  the  defendant  Sherman,  until  the  bar- 
gain was  made  and  the  terms  concluded  for  the  purchase  of 
the  said  property,  conveyed  by  said  deed  of  22d  of  April,  1856, 
and  the  said  transportation  contract  of  same  date,  nor  until 
the  parties  came  together  to  have  the  same  executed."  Dean 
denies  all  fraud  on  his  part,  or  knowledge  that  any  was  perw 
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petrated  by  the  defendant  Sherman ;  but  I  cannot  resiafc  the 
conviction  that  he  knew,  and,  if  he  acted  for  others,  that  they 
veil  knew,  that  Sherman  was,  at  the  time,  a  director  of  the 
plaintiffs. 

The  rule  in  reference  to  the  dealings  of  an  agent  or  trustee, 
in  reference  to  property  committed  to  his  management  or  care, 
is  clearly  and  well  laid  down  by  Sir  Edward  Sugden,  in  his 
work  on  Vendors  and  Purchasers.  (2  Sttg.  109,  Land,  ed,  of 
1824.)  It  is  in  these  words :  '^  It  may  be  laid  down  as  a 
general  proposition,  that  trustees,  unless  nominally  such  to 
preserve  contingent  remainders — agents,  commissioners  of 
bankrupts,  assignees  of  bankrupts,  solicitors  to  the  commis- 
sion, auctioneers,  creditors  who  have  been  consulted  as  to  the 
mode  of  the  sale,  or  any  person  who  by  their  connection  with 
any  other  person,  or  by  being  employed  or  concerned  in  his 
affairs,  have  acquired  a  knowledge  of  his  property — art  inca^ 
pahle  of  purchasing  such  property  themselves,  except  under 
the  restraints  which  will  shortly  be  mentioned.  For  if  per- 
sons having  a  confidential  character,  were  permitted  to  avail 
themselves  of  any  knowledge  acquired  in  that  capacity,  they 
might  be  induced  to  conceal  their  information  and  not  to  ex- 
ercise it  for  the  benefit  of  the  persons  relying  upon  their  in- 
tegrity. The  characters  are  inconsistent  Emptor  emit  quam 
minimo  potest^  venditor  vendit  quam  mcucimo  potest.'* 

Mr.  Justice  Wayne,  of  the  supreme  court  of  the  United 
States,  in  Mickoud  v.  GUrod,  (4  How.  554,)  in  delivering  the 
opinion  of  the  court,  cites  this  rule  with  approbation,  and 
says:  "It  has  been  adopted  by  almost  every  subsequent 
writer,  and  we  cite  the  passage  with  confidence,  having  veri- 
fied its  correctness  by  an  examination  of  all  the  casee  cited 
by  him ;  by  an  examination  also  of  other  cases  in  the  Eng- 
lish courts,  and  of  cases  in  the  courts  of  chancery  of  several 
of  the  states  in  our  union,  sustaining  the  doctrine,  to  the 
fattest  eactenty  of  the  incapability  of  trustees  and  agents  to 
purchase  particular  property,  for  the  sale  of  which  they  act 
representatively,  or  in  whom  the  title  may  be  for  another/' 
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He  adds^  in  the  same  case,  that  '*  the  general  rule  stands  upon 
our  great  moral  obligation  to  refrain  from  placing  ourselyes  in 
relations  which  ordinarily  excite  a  conflict  between  self  interest 
and  integrity.  It  restrains  all  agents,  public  and  private ; 
but  the  value  of  the  prohibition  is  most  felt,  and  its  applica- 
tion is  more  frequent,  in  the  private  relations  in  which  the 
vendor  and  purchaser  may  stand  towards  each  other.  The 
disabili^  to  purchase  is  a  consequence  of  that  relation  be- 
tween them,  which  imposes  on  the  one  a  duty  to  protect  the 
interests  of  the  other;  from  the  faithful  dischaige  of  which 
duty,  his  own  personal  interests  may  withdraw  him.  In  this 
conflict  of  interest,  the  law  wisely  interposes.  It  acts  not  on 
the  possibility  that,  in  some  cases,  the  sense  of  that  duty  may 
prevail  over  the  motives  of  self  interest ;  but  it  provides  against 
the  probability,  in  many  cases,  and  the  danger,  in  all  cases, 
that  the  dictates  of  self  interest  will  exercise  a  predominant 
influence  and  supeiBede  that  of  duty.  It,  therefore,  prohib- 
its a  party  from  purchasing  on  his  own  account  that  which  his 
duty  or  trust  requires  him  to  sell  on  account  of  another,  and 
from  purchasing  on  account  of  another  that  which  he  sells  on 
his  own  account  In  effect,  he  is  not  allowed  to  unite  the  two 
opposite  characters  of  buyer  and  seller,  because  his  interests, 
when  he  is  the  seller  or  the  buyer  on  his  own  aooonnt,  are  directly 
in  conflict  with  those  of  the  person  on  whose  account  he  buys 
or  sells."     (2  Burge'a  Cam.  459.) 

The  cases  relating  to  the  dealings  of  an  agent  or  trustee 
with  the  property,  in  reference  to  which  his  agency  or  trust 
exists,  may  be  arranged  into  two  classes:  Firet.  Cases  in 
which  a  trustee  buys  or  contracts  with  himself,  or  several 
trustees  of  which  he  is  one,  or  a  board  of  trustees  of  which 
lie  is  one ;  and  it  will  be  seen  by  reference  to  the  authorities 
hereinafter  cited,  that  the  incapacity  to  purchase  applies  to 
all  these  cases.  Second.  Cases  in  whieh  a  tmst'Ce  buys  of  or 
contracts  with  his  cestui  qui  iruit  who  is  siti  Juris,  and  is 
competent  to  deal  independently  of  the  trustee,  in  respect  to 
the  trust  estate. 
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As  to  the  first  class  of  casefl,  the  purchase  or  contract  is 
voidable  at  the  option  of  the  cestui  qui  trusty  without  refer- 
ence to  the  fairness  or  unfairness  of  the  purchase  or  contract 
For  the  reasons  before  given,  the  disqualification  of  the  party 
purchasing  or  contracting  is  a  conclusion  of  law,  and  is  abso- 
lute. The  leading  case  in  this  state,  and  which  has  been 
followed  without  qualification,  so  far  as  I  have  been  able  to 
ascertain,  is  that  of  Davoue  v.  Fanning^  (2  John.  Gh.  Rep. 
252.)  In  that  case,  an  executor,  on  making  sale  of  the  real 
estate  of  his  testator,  caused  the  same  to  be  purchased  for  his 
wife,  and  conveyed  to  her.  The  sale  was  made  at  public 
auction  and  for  a  fair  price,  and  was  bona  fde.  Yet  the  sale 
was  set  aside  at  the  instance  of  the  cestui  que  trust;  and  it 
will  be  observed  that  the  trustee  was  not  the  purchaser,  bat 
a  third  person,  for  the  benefit  of  his  wife.  Chancellor  Kent 
says,  ^^  whether  a  trustee  buys  in  for  himself  or  his  wife,  the 
temptation  to  abuse  is  nearly  the  same.  Though  the  money 
he  was  raising  was  to  go  to  his  wife,  it  was  no  reason  why  he 
should  be  permitted  to  buy  in  for  her  the  estate  iiself.  His 
interest  interfered  with  his  duty.  «  o  «  The  case,  there- 
f<»re,  falls  clearly  within  the  spirit  of  the  principle,  that  if  a 
trustee,  acting  for  others,  sells  an  estate,  and  becomes  himself 
interested  in  the  purchase,  the  cestui  que  trust  is  entitled 
to  come  here,  as  of  course^  and  set  aside  that  purcbaae, 
and  have  the  property  re-exposed  to  sale."  Chancellor  Kent 
then  proceeds  to  review  the  cases  bearing  on  this  point,  com- 
mencing with  that  of  HoU  v.  jBbtt,  in  the  time  of  22  Car.  2, 
where  it  wa»  held  that  if  an  executor  renew  a  lease  in  his  own 
name  on  its  expiration,  the  renewed  lease  is  to  be  for  tiie 
benefit  of  the  cestui  que  trust. 

And  in  Davison  v.  Gardner j  in  1743,  Lord  Hardwicie 
observed,  that  the  court  always  looks  with .  a  jealous  eye  at 
a  trustee  purchasing  of  his  cestui  que  trust;  and  in  Whefp- 
daiey.  Gookson^  in  1747,  (1  Vesey,9;  8.  C,  5  id.  682,)  the 
ohanoellOT  would  not  permit  a  purchase  at  auction  to  stand, 
fia  he  said  he  knew  the  dangerous  consequence  of  aannHAnii^ 
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dealings  of  a  trustee  with  the  property  of  the  cestui  que  trust. 
In  Oamphdl  v.  Walker,  (5  Vea.  678,)  the  master  of  the  rolls 
says,  "  I  will  lay  down  the  rule  as  broad  as  this,  and  I  wish 
trustees  to  understand  it,  that  any  trustee  purchasing  trust 
property  is  liable  to  have  the  purchase  set  aside,  if,  in  any  rea- 
sonable time,  the  cestui  que  trust  chooses  to  say  he  is  not 
satisfied  with  it."  He  adds,  <<  They  must  buy  with  that  clog.'' 
,  The  numerous  cases  cited  by  Chancellor  Kent  show  the 
uniformity  of  the  rule,  not  only  in  the  English  courts,  but  in 
our  own  and  those  of  our  sister  states.  The  rule  in  this  state 
has  been  settled  by  the  highest  court  therein.  In  Mwiro  v. 
AUairCj  (2  Gaines'  Cases  in  ErroXy  183,)  Benson,  justice,  in 
delivering  the  opinion  of  the  court,  says :  "  It  is  a  principle 
that  a  trustee  can  never  he  a  purchasery  and  I  assume  it  as 
not  requiring  proof  that  this  principle  must  be  admitted,  not 
only  as  established  by  adjudication,  but  also  as  founded  in 
indispensable  necessity,  to  prevent  that  great  inlet  of  fraud, 
and  those  dangerous  consequences  which  would  ensue  if  trus- 
tees might  themselves  become  purchasers,  or  if  they  were  not 
in  every  respect  kept  within  compass.  Although  it  may, 
however,  seem  hard  that  the  trustees  should  be  the  only  per- 
sons of  all  mankind  who  may  not  purchase,  yet,  for  the  very 
obvious  consequences,  it  is  proper  that  the  rule  should  be 
strictly  pursued  and  not  in  the  least  relaxed.''  Chancellor 
Kent  says  that  he  cannot  but  notice  the  precision  and  accu- 
racy with  which  th&  rule  and  the  reason  of  it  are  here  stated. 
Chancellor  Kent  says  that  there  is  one  more  important 
case,  that  of  the  York  Building  Company  v.  Mackenzie^  de- 
cided in  the  house  of  lords  in  1795,  on  appeal  from  the  court 
of  session  in  Scotland.  It  had  then  only  appeared  in  8  Bro. 
P.  C.  hy  Torn,,  in  App,,  but  has  since  been  reported  in  3  Por- 
ton,  378.  He  says  of  this  case,  that  it  is  a  complete  vindi- 
cation of  the  doctrine  he  was  there  applying ;  and  he  remarks 
that,  considering  the  eminent  character  of  the  counsel  who 
were  concerned  and  who  had  since  filled  the  highest  judidal 
stations,  and  the  ability  and  learning  whidii  they  displayed  m 
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the  discussion,  it  is,  perhaps,  one  of  the  most  interesting  cases, 
on  a  mere  technical  rule  of  law,  that  is  to  be  met  with  in  the 
annals  of  our  jurisprudence.  He  says  the  reasons  of  the  house 
of  lords  for  setting  aside  the  sale  are  not  given,  and  we  are 
left  to  infer  them  from  the  arguments  upon  which  the  appeal 
was  founded.  They  have  now  appeared  in  the  eloquent  and 
lisamed  opinions  of  Lord  Thurlow  and  Lord  Chancellor  Lough- 
borough. The  perusal  of  these  opinions  would  have  satisfied 
the  learned  Chancellor  that  his  views  of  the  case,  as  one  of 
high  authority  and  great  interest,  were  eminently  •  correct. 
The  appellants  were  an  insolvent  company,  and  their  estate 
was  sold  by  the  order  of  the  cotirt  of  session,  at  a  public  judi- 
cial sale,  to  satisfy  creditors.  The  course,  at  such  sales,  is  to 
set  up  the  property  at  a  value  fixed  upon  by  the  court,  which 
is  called  the  up-set  price,  and  which  is  founded  on  informar- 
tion  procured  by  the  common  agent  of  the  court,  who  has  the 
management  of  all  the  outdoor  business  of  the  cause.  The 
respondent  in  the  case  was  the  common  agent,  and  he  pur- 
chased for  himself  at  the  up-set  price,  no  person  appearing  to 
bid  more,  and  the  sale  was  confirmed  by  the  court ;  and  in 
the  course  of  eleven  years'  possession  he  had  expended  large 
sums  for  building  and  improvements.  There  was  no  question 
as  to  the  fairness  or  integrity  of  the  purchase.  The  object  of 
the  appellant  was  to  set  aside  the  sale,  on  the  ground  that  the 
purchaser  was  the  conmion  agent  in  behalf  of  all  parties  to 
procure  information  and  attend  the  sale,  and  was  in  the  na- 
ture of  a  trustee,  and  so  disabled  to  purchase.  On  the  part 
of  the  appellants,  it  was  contended  that  the  sale  in  question 
was  ipso  jure  void  and  null,  because  the  respondent,  from  his 
office  of  common  agent,  was  upder  a  disability  and  incapacity, 
which  precluded  him  from  being  a  purchaser.  The  office  of 
common  agent,  in  a  ranking  and  sale,  infers  a  natural  disabil- 
ity, which,  ex  vi  termini^  imparts  the  highest  l^al  disability, 
because  a  law  which  flows  from  nature,  being  founded  on  the 
reason  and  nature  of  the  thing,  is  paramount  to  all  positive 
law.    The  principle  is  obvious.    He  cannot  be  both  judge  and 
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party.  He  cannot  be  both  seller  at  a  roup  and  buyer ;  he 
cannot  serve  two  masters.  These  views  were  not  controverted 
by  the  counsel  on  the  other  side,  but  they  insisted  the  sale 
could  be  maintained  upon  other  grounds.  After  an  argument 
of  sixteen  days,  the  case  was  decided  in  the  house  of  lords, 
opinions  being  given  by  Lord  Thurlow  and  Lord  Chancellor 
Loughborough.  Lord  Thurlow  said,  on  this  point,  that  all 
the  gentlemen  admit  that  it  was  the  duty  of  the  agent  to  car- 
ry on  the  sale  to  the  utmost  advantage,  for  the  benefit  of  the 
creditors,  and  those  interested  in  the  residue ;  and,  iaking  it 
to  be  sOj^one  side  said,  that  being  your  situation,  it  is  utterly 
impossible  for  you  to  perform  that  duty  in  such  a  manner  as 
to  derive  an  advantage  to  yourself.  This  seems  to  be  a  prin- 
ciple so  exceedingly  plain,  that  it  is  in  its  own  nature  indis- 
putable, for  there  can  be  no  confidence  placed  unless  men  will 
do  the  duty  they  owe  to  their  constituents,  or  be  considered 
to  be  faithfully  executing  it,  if  yqu  apply  an  arbitrary  rule. 
In  these  views  the  lord  chancellor  concurred,  and  the  sale  was 
set  aside.  Lord  Eldon  and  Sir  W.  Grant  designate  this  as 
the  great  case,  and  repeatedly  refer  to  it  In  Jeffrey  v.  Ait-- 
ken,  decided  in  June,  1826,  the  lord  ordinary  observed,  it  is 
impossible  to  hold  that  the  seller  can  also  be  the  buyer  of  the 
subject,  after  the  judgment  of  the  house  of  lords  in  the  case 
of  the  York  Building  Company  v,  Mackenzie,  decided  May 
13,  1795. 

In  Taylor  v.  WaJbeon,  decided  in  Scotland,  January  20, 
1846,  the  same  rule  as  laid  down  in  Mackenzie's  case  was  re- 
iterated and  adhered  to.  Lord  Jeffrey  said,  '^The  principle 
involved  in  this  case  is  a  very  familiar  and  general  one  in  our 
laws — ^that  no  person  can  be  a^^tor  in  rem  suam.  The  strin- 
gency of  the  maxim  has  been  ruled  and  held  settled  by  the 
house  of  lords,  in  the  case  of  Mackenzie.  ^  ^  ^  It  is  now 
presumptio  Juris  et  de  Jure,  that  where  a  person  stands  in 
these  inconsistent  relations  of  both  buyer  and  seller,  there  are 
dangers,  and  it  is  not  relevant  to  say  that  it  is  impossible 
there  could  be  any  in  the  particular  case.    I  should  be  sony 
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to  think  that  any  doubts  were  thrown  on  this  rigorous  princi- 
ple which  has  been  established  both  here  and  in  the  other  end 
of  the  island/' 

In  the  case  of  the  Aberdeen  Railway  Company  v.  BlaQdej 
July  20,  1854,  (1  McQueen's  Rep.  461,)  the  house  of  lords, 
reversing  the  judgment  of  the  court  below,  held  that  a  con- 
tract entered  into  by  a  manufacturer,  for  the  supply  of  iron 
furnishings  to  a  railway  company  of  which  he  was  a  director, 
or  the  chairman  at  the  date  of  the  contract,  was  invalid  and 
not  enforceable  against  the  company.  Lord  Cranworth,  in 
delivering  the  opinion  of  the  court,  says :  "  A  corporate  body 
can  only  act  by  agents,  and  it  is  of  course  the  duty  of  those 
agents  so  to  act  as  best  to  promote  the  interests  of  the  corpo- 
ration, whose  affairs  they  are  conducting.  Such  an  agent  has 
duties  to  discharge,  of  a  fiduciary  character  toward  his  princi- 
pal ;  and  it  is  a  rule  of  universal  application,  that  no  one  hav- 
ing such  duties  to  discharge  shall  be  allowed  to  enter  into 
engagements  in  which  he  has  or  can  have  a  personal  interest 
conflicting,  or  which  possibly  may  conflict  with  the  interests 
of  those  whom  he  is  bound  to  protect.  So  strictly  is  this 
principle  adhered  to,  that  no  question  is  allowed  to  ^  raised 
as  to  the  fairness  or  unfairness  of  a  contract  so  entered  into. 
It  obviously  is  or  may  be  impossible  to  demonstrate  how  &r, 
in  any  particular  case,  the  terms  of  such  a  contract  have  been 
the  beet  for  the  cesiui  que  trusty  which  it  was  possible  to  ob- 
tain. It  may  sometimes  happen  that  the  terms  on  which  a 
trustee  has  dealt,  or  attempted  to  deal  with  the  estate  or  in- 
terests of  those  for  whom  he  is  a  trustee,  have  been  as  good  as 
oould  have  been  obtained  from  any  other  person ;  they  may 
even,  at  the  time,  have  been  better.  But  still  so  inflexible 
is  the  rule,  that  no  inquiry  on  that  sulgect  is  permitted. 
The  English  authorities  on  this  sulgect  are  numerous  and 
onifonn."' 

The  same  subject  has  had  a  full  and  careful  discoasion  and 
examination  in  the  supreme  court  of  the  United  States,  in  the 
case  of  JHuAoud  v.  Oirody  dted  iupra.    The  opinkMi  of  dis 
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oonrt^  hy  Mr.  Joatice  Wayne^  is  distingniahed  for  its  dear 
analysis  and  elaborate  review  of  all  the  cases  bearing  on  the 
point  He  says,  ^^  The  role,  as  expressed,  embraces  every  re- 
lation in  which  there  may  ari9e  a  conflict  between  the  duty 
which  the  vendor  or  purchaser  owes  to  the  persons  with  whom 
he  is  dealing,  or  on  whose  account  he  is  acting,  and  his  own 
individual  interest  The  same  rule  obtains  in  the  civil  law, 
with  some  modifications  not  necessary  to  notice. 

The  language  ofPothier  is  distinct  and  unequivocal:  '^Nous 
ne  pouvons  acheter,  ni  par  nons-memes,  ni  par  personnes  in* 
terposees,  les  choses  que  font  partie  des  biens  dont  nous  avons 
Tadministration."  (2V.  du  Gantrat  de  Venttj  part  1,  p.  13.) 
The  rule  of  the  civil  law,  without  qualification,  is  adopted  in 
Holland:  ^^Quae  vero  de  tutoribus  cauti,  ea  quoque  in  cura^ 
toribus  pro  curatoribus,  testamentorum,  executoribus,  aliis 
similibus,  qui  aliena  gerunt  negotia,  probanda  sunt.''  In 
Spain  the  rule  is  enforced  without  relaxation,  and  with  stem 
uniformity.  Judge  Wajme,  in  the  case  of  Michoud,  in  his 
opinion,  cited  the  rule  from  the  Novissima  Becopiladon,  in 
these  words,  '^  No  man  who  is  testamentary  executor,  a  guar- 
dian of  minors,  nor  any  other  man  or  woman,  can  purchase 
the  property  which  they  administer,  and  whether  they  pur* 
chase  publicly  or  privately,  the  act  is  invalid,  and  on  proof 
being  made  of  the  fact,  the  sale  must  be  set  aside.''  It  is 
thus  seen  that  the  rule  by  which  agents  or  trustees  are  pro- 
hibited and  rendered  incapable  of  purchasing  or  dealing  with 
the  property  of  their  ceHuia  que  trusty  is  one  of  universal  ap- 
plication, justified  by  a  current  of  strong  and  high  authorities, 
and  is  adhered  Xo  with  stem  and  inflexible  integrity ;  and  the 
consequence  of  such  dealing  and  purchasing  is,  that  the  agent 
or  trustee  is  liable  at  any  time;,  on  the  application  of  the  oes* 
tiU  que  trusty  and  as  a  matter  of  course,  and  without  reference 
to  the  fiEuraess  or  unfaimess  of  the  transaction,  the  adequacy 
or  inadequacy  of  the  price  paid,  or  any  other  equities  of  the 
agent  or  tmstee,  to  have  the  sale  set  aside;  such  has  been  the 
unifcHm  administration  of  the  law  in  Ei^land,  and  where  the 
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mvil  law  prevails^  and  in  this  country.  No  reason  is  suggest- 
ed why  rules  thus  founded  on  the  soundest  morals,  which  have 
been  maintained  with  such  uniformity  and  steadiness,  should 
now  be  relaxed.  On  the  contrary,  it  is  seen  that  every  consid- 
eration arising  from  circumstances  surrounding  us,  and  the 
unparalleled  multiplicity  of  corporations,  who  can  only  act  by 
trustees  or  agents,  and  the  very  large  proportion  of  the  wealth 
of  the  country  invested  in  them,  and  placed  under  the  control 
and  management  of  agents  and  trustees,  forcibly  demands  of 
courts  of  justice  a  firm  adherence  to  these  principles,  and  a 
stem  application  of  them  to  every  case  coming  within  the 
sphere  of  their  action. 

Nay,  the  rule,  as  applicable  to  managers  of  corporations, 
should  in  no  particular  be  relaxed.  Those  who  assume  the 
position  of  directors  and  trustees,  assume  also  the  obligations 
which  the  law  imposes  on  such  a  relation.  The  stockholders 
confide  to  their  integrity,  to  their  faithfulness,  and  to  their 
watchfulness,  the  protection  of  their  interests.  This  duty 
they  have  assumed,  this  the  law  imposes  on  them,  and  this 
those  for  whom  they  act  have  a  right  to  expect  The  princi- 
pals are  not  present  to  watch  over  their  own  interests ;  they 
cannot  speak  in  their  own  behalf;  they  must  trust  to  the 
fidelity  of  their  agents.  If  they  discharge  these  important 
duties  and  trusts  faithfully,  the  law  interposes  its  shield  for 
their  protection  and  defense ;  if  they  depart  from  the  line  of 
their  duty,  and  waste,  or  take  themselves,  instead  of  protect- 
ing, the  property  and  interests  confided  to  them,  the  law,  on 
the  application  of'  those  thus  wronged  or  despoiled,  promptly 
steps  in  to  apply  the  corrective,  and  restores  to  the  injured 
what  has  been  lost  by  the  unfaithfulness  of  the  agent  This 
right  of  the  cestui  que  trust  to  have  the  sale  vacated  and  set 
aside,  where  his  trustee  is  the  purchaser,  is  not  impaired  or 
defeated  by  the  circumstance  that  the  trustee  purchases  for 
another.  This  point  is  fully  discussed  by  Lord  Eldon  in  Bx 
parte  Bermett,  (10  Veseyy  381.)  In  this  case  he  held,  that  as 
the  solicitor  to  a  commission  of  bankrupted  could  not  pur- 
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chase  at  a  sale  of  the  bankrapt's  effects,  for  the  reasons  above 
stated,  so  a  sale  made  to  a  person  who  had  requested  the  soli^ 
dtor  to  employ  another  at  the  sale  to  bid  for  him,  was  set 
aside.  He  said,  '^  If  the  priDciple  be  that  the  solicitor  cannot 
baj  for  his  own  benefit,  I  agree  when  he  buys  for  another,  the 
temptation  to  act  wrong  is  less ;  yet  if  he  could  not  use  the 
information  he  has  for  his  own  benefit,  it  is  too  delicate  to 
hold  that  the  temptation  to  misuse  that  information  for  an- 
oth^  person  is  so  much  weaker,  that  he  should  be  at  liberty 
to  bid  for  another/'  He  adds  :  ^^  Upon  the  general  rule,  both 
the  solicitor  and  commissioner  have  duties  imposed  on  them 
that  prevent  their  buying  for  themselves ;  and  if  that  is  the 
general  rule,  it  follqws  of  necessity  that  neither  of  them  can 
be  permitted  to  buy  for  a  third  person,  for  the  court  can,  with 
as  little  effect,  examine  whether  that  was  done  by  making  an 
undue  use  of  the  information  received  in  the  course  of  their 
duty,  in  the  one  case  as  in  the  other.  No  court  of  justice 
could  institute  investigation  to  that  point  effectually,  in  all 
cases,  and  therefore  the  safest  rule  is  that  a  transaction  which, 
under  the  circumstances,  should  not  be  permitted,  shall  not 
take  effect  upon  the  general  principle,  as,  if  ever  permitted, 
the  inquiry  into  the  truth  of  the  circumstances  may  fail  in  a 
great  proportion  of  cases.''  And  the  sale  for  this  reason  vras 
set  aside.  This  case  is  referred  to  with  approbation  by  Chan- 
cellor Kent,  in  Davoiie  v.  Fanning^  (supra.)  It  follows, 
therefore,  that  if  the  defendant  Sherman  was  incapacitated  to 
purchase  for  himself,  he  was  equally  incapacitated  to  act  for 
the  defendant  Dean,  or  any  other  person,  to  make  the  pur- 
chase ;  and  on  the  authority  of  this  case,  if  Dean  was  the  sole 
purchaser,  the  same  would  be  set  aside. 

There  can  be  no  question,  I  think,  at  the  present  time,  that 
s  director  of  a  corporation  is  the  agent  or  trustee  of  the  stock- 
nolden,  and  as  such  has  duties  to  disohaige  of  a  fiduciary 
nature,  towards  his  principal,  and  is  subject  to  the  obligations 
and  disabilities  incidental  to  that  relation.  (Bolnnson  v.  Smithy 
3  Poi^e,  222.    AngeU  dAfneson  Corp.  258,  260.    Fercf  v. 
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MiUadony  3  Louis.  B.  568.  Hodges  v.  New  Eng.  Screw  Co., 
1  R.  I.  Rep.  321.  Verplandk  v.  Merc.  Ins.  Co.,  1  Edw.  Ch.  84 
Btdfidd  on  Railways,  494  Benson  t.  Hawthorne,  6  Young 
it  CoUyer,  326.  The  York  and  NoHh  Midland  Railway  Co. 
v.  Hudson,  16  Beav.  485.  Aberdeen  Railway  Co.  v.  Blaikie, 
1  McQueen's  Rep.  461.)  In  the  latter  case,  Lord  Cranworth 
said  :  ^'  The  directors  are  a  body  to  whom  is  del^ated  the 
■  daty  of  managing  the  general  affairs  of  the  company.  A  cor- 
porate  body  can  only  act  by  agents,  and  it  is,  of  coarse,  the 
dnty  of  those  agents  so  to  act  as  best  to  promote  the  interests 
of  the  corporation  whose  affairs  they  are  conducting/'  Sajs 
Vice  Chancellor  McCoon,  in  the  case  of  Yerplanck,  (supra^ 
"  Bat  when  a  corporation  aggregate  is  formed,  and  the  per- 
sons composing  it,  either  in  yirtae  of  the  compact  or  by  the 
express  terms  of  the  charter,  place  the  management  and  con- 
trol of  its  affairs  in  the  hands  of  a  select  few,  so  that  life  and 
animation  may  be  given  to  the  body,  then  such  directors  be- 
come the  agents  and  trastees  of  the  corporation,  and  a  relation 
is  created,  not  between  the  stockholders  and  the  body  corpo- 
rate, bat  between  the  stockholders  and  those  directors,  who,  in 
their  character  of  trastees,  become  acconntable  for  any  willfid 
dereliction  of  dnty,  or  violation  of  the  trust  reposed  in  them. 
I  see  no  objection  to  the  exercising  of  an  equity  power  o^er 
snch  persons,  in  the  same  manner  as  it  would  be  exercised 
over  any  other  trustees." 

Neither  are  the  duties  or  obligations  of  a  director  or  tnutee 
altered  from  the  circumstance  that  he  is  one  of  a  number  of 
directors  or  trustees,  and  that  this  circumstance  diminishes 
his  responsibility,  or  relieves  him  from  any  incapacity  to  deal 
with  the  property  of  his  ees^t  que  trust.  The  same  principles 
apply  to  him  as  one  of  a  number,  as  if  he  was  acting  as  a  sole 
trustee.  It  is  not  doubted  that  it  has  been  shown,  that  the 
relation  of  the  director  to  the  stockholders  is  the  same  as  that 
of  the  i^nt  to  his  principal,  the  trustee  to  his  cesM.  que  trust; 
and  out  of  the  identity  of  these  relations  necessarily  spring  the 
I  duties,  the  same  danger  and  the  same  policy  of  tfaa  law. 
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In  the  language  of  the  plaintifis'  oounsel,  it  is  joatly  said : 
"  Whether  it  he  a  director  dealing  with  the  hoard  of  which  he 
is  a  member,  or  a  trustee  dealing  with  his  co-trustees  and  him- 
self, the  real  party  in  interest,  the  principal  is  absent— the 
watchful  and  effective  self  interest  of  the  director  or  trustee 
seeking  a  baiigain,  is  not  counteracted  by  the  equally  watchful 
and  effective  self  interest  of  the  oiher  party,  who  is  there  only 
by  his  representatives,  and  the  wise  policy  of  the  law  treats  ail 
such  cases  as  that  of  a  trustee  dealing  with  himsel£'' 

The  number  of  directors  or  trustees  does  not  lessen  the  dan- 
ger or  insure  security,  that  the  interests  of  the  cestui  que  trust 
will  be  protected.  The  moment  the  directors  permit  one  or 
more  of  their  number  to  deal  with  the  property  of  the  stock- 
holdero,  they  surrender  their  own  independence  and  self  con- 
trol If  five  directors  permit  the  sixth  to  purchase  the  prop- 
erty intrusted  to  their  care,  the  same  thing  must  be  done  with 
the  others  if  they  desiie  it.  Increase  of  the  number  of  the 
agents  in  no  degitee  diminishes  the  danger  of  unfidthfulness. 
Whichcotey.  Lawrence  (3  Veseyj  14Si)  was  a  case  of  several 
trustees.  In  this  case  Lord  Loughborough  says :  ^' There  was 
more  opportunity  for  that  species  of  management,  which  does 
not  betray  itself  much  in  the  conduct  and  language  of  the 
party,  when  several  trustees  are  acting  together.  I  am  sony 
to  say  there  is  greater  negligence  where  there  is  a  number  of 
trustees." 

But  it  is  insisted  on  the  part  of  the  defendants,  that  the 
purchase  was  made  at  the  request  of  some  of  the  stockholders, 
and  that  its  alleged  ratification  at  the  meeting  in  June,  1857, 
by  the  stoddiolders,  is  equivalent  to  a  purchase  from  them ; 
and  this  brings  me  to  the  consideration  of  the  second  class  of 
oases,  where  the  trustee  buys  of,  or  contracts  with,  his  cestui 
que  trust.  In  reference  to  them,  the  presumption  of  law  is 
against  the  validity  of  the  transaction,  with  degrees  of  strength 
varying  according  to  the  circumstances;  but  the  trusty  is 
permitted  to  show  affirmatively  the  fairness  of  the  transaction, 
aad  to  estaUish  tb9  other  conditions  neoessarj  to  its  validity. 
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The  role  on  this  point  is  veil  summed  np  in  the  notes  to  Fox 
y.  Mctdareih  and  Pitt  v.  Mackj  in  vol.  65  Law  Library^  p.  146. 
That  the  trustee  is  not  under  an  absolute  disability  to  pnr- 
chase  directly  from  the  cefdui  que  trusty  but  all  such  laransao- 
tions  are  scanned  in  a  court  of  equity  with  the  most  searching 
and  questioning  suspicion,  and  will  not  be  sustained  unkas 
they  appear  to  have  been,  in  all  respects,  fair  and  candid  and 
reasonabla  The  trustee  must  show  that  he  took  no  advan- 
tage whatever  of  his  situation ;  that  he  gave  to  his  ixstui  que 
trust  all  the  informati(m  which  he  possessed  or  could  obtain 
upon  the  subject;  that  he  advised  hun  as  he  would  have 
done  in  relation  to  a  third  person  offmng  to  become  a  pur- 
chaser,  and  that  the  price  tmefadr  and  adequate^  and  the  omua 
of  proving  all  this  is  upon  the  trustee ;  and  these  principlea 
apply  to  all  cases  where  confidence  is  reposed.  To  sustain 
these  positions,  a  large  number  of  authorities  are  referred  to, 
exclusively  American. 

Taking,  therefore,  the  ground  assumed  in  the  argument, 
that  this  was  a  sale  in  facty  made  by  the  stockholder  the 
cestuia  que  trusty  does  it  appear  that  all  these  requisites  were 
complied  with  by  the  purchaser  who  stood  to  them  in  the  re- 
lation of  confidence  ?  The  burthen  is  on  him  to  establish 
them,  and,  if  he  fails,  the  sale,  though  made  by  the  ceaituis 
que  trusty  may  be  set  aside  on  their  application. 

Has  the  trustee  shown  that  he  took  no  advantage  whatever 
of  his  cestuis  que  trust  f  That  he  gave  to  them  all  the  infonn- 
ation  which  he  possessed,  or  could  obtain,  in  referenoe  to  the 
lands  sold  to  him  ?  I  have  looked  in  vain  for  any  evidence 
that  such  information  as  he  possessed  was  communicated  to 
the  stockholders.  Did  he  advise  them  as  he  would  have  done 
if  a  third  parson  had  ofiered  to  become  the  purchaser  ?  No 
evidence  of  that  character  is  {n-esented.  Has  he  shown  that 
the  price  was  fair  and  adequate  ?  He  is  entirely  silent  on  this 
point,  and  by  that  silence  admits  the  truth  of  the  all^gatioa 
o£  the  complaint,  that  the  price  was  grossly  inadequate. 

I  cannot^  tiierefore,  upon  these  foots  and  prinoiplea^  say  thilt 
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this  sale  can  be  upheld,  even  if  it  had  been  made  by  the  ceHuta 
que  trust  directly.  But  it  is  said  that  the  stockholders  at  the 
meeting  of  June,  1857,  ratified  and  confirmed  the  sale  and 
contract.  It  must  be  borne  in  mind,  that  at  this  meeting  the 
stockholders  were  dealing  with  their  trustee,  and  that  all  the 
duties  incumbent  on  him,  when  negotiating  a  purchase  from 
his  cestui  que  trust,  devolyed  with  equal  force  on  him  when 
seeking  a  ratification  of  a  sale  made  to  him  by  himself  as  a 
trustee,  with  the  aid  of  his  co-trustees.  I  am  now  regarding 
the  law  as  applicable  to  a  ratification  made  by  stockholders 
themselves,  or  a  majority  of  them.  I  shall  hereafter  consider 
whether  a  majority  of  the  stockholders  made  such  ratification, 
and  whether  it  was  competent  for  the  majority  to  make  the 
same,  or  to  bind  the  minority.  The  rules  as  to  confirmatioQ 
of  a  sale  to  a  trustee  by  the  cestui  que  trusty  are  concisely  laid 
down  in  Letoin  on  Trusts,  (97  Law  Lib.  402.)  They  are : 
''  1.  The  confirming  party  must  be  sui  Juris,  not  laboring  under 
any  disability,  as  infancy  or  coverture.  2.  The  confirmation 
must  be  a  solemn  and  deliberate  act — ^not,  for  instance,  fished 
out  from  some  expressions  in  a  letter ;  and  particularly  when 
the  original  transaction  was  infected  with  fraud,  the  confirma- 
tion of  it  is  so  inconsistent  with  justice,  and  so  likely  to  be 
accompanied  with  imposition,  that  the  court  will  watch  it 
with  the  utmost  strictness,  and  not  allow  it  to  stand  but  on 
the  very  clearest  evidence.  3.  There  must  be  no  supprei^io 
veri,  or  suggestio  falsi,  but  the  cestui  que  trust  must  be  hon- 
estly made  acquainted  with  all  the  material  cirenmstanoes  of 
the  case.  4.  The  confirming  party  must  not  be  ignorant  of 
the  law:  that  is,  he  must  be  aware  that  the  transaction  is  of 
such  a  character  thalf  he  could  impeach  it  in  a  court  of  equity. 
S.  The  confirmation  must  be  wholly  distinct  from,  and  inde- 
pendent of,  the  original  contract — not  a  conveyance  of  the 
estate,  executed  in  pursuance  of  a  covenant  in  the  original 
deed  for  ftirtber  assurance.  6.  The  confirmation  must  not 
be  wrung  from  the  cestuis  que  trust  by  distress  or  terror. 
7.  When  the  cestuis  que  trust  are  a  class  of  persons,  as  cied- 
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iton,  the  Banotion  of  the  major  part  will  not  be  obligatory  on 
the  rest ;  bat  the  oonfirmatioiiy  to  be  complete,  mtut  be  the 
joint  act  of  the  whole  body/'  All  these  poeitioDs  are  sofr- 
taiiied  by  nameroiu  aathorities,  and  are  belieyed  to  be  eonnd 
law,  and  of  nniversal  recognition. 

Applying  these  principles  to  the  present  case,  has  the  party 
seeking  the  confirmation  of  the  stockholders  to  this  sale  and 
contract,  shown  that  these  essential  prerequisites  haye  been 
complied  with  on  his  part  ?  I  do  not  understand  it  to  be 
protended  that  all  the  facts  and  circnmstanoes  of  the  case 
were  made  known  to  the  stockholders  at  this  time.  It  is  not 
asserted  that  the  statement  made  by  Meha£fey  to  the  stock- 
holders, at  their  meeting  in  Jnne,  1856,  that  the  whole  con- 
sideration of  this  sale,  #140,000,  had  been  paid  in  mon^,  and 
that  #112,000  thareof  had  been  applied  in  the  eztingnishing 
of  that  amount  of  bonds  of  the  plaintiffs,  and  which  was  un- 
deniably inoorrect,  and  well  calculated  to  deceive  and  impose 
on  the  stockholders,  was  in  fact  untrue,  and  they  so  under- 
stood it  Can  I  assume  that  the  defendant  Sherman  was  ig- 
norant of  this  report,  and  this  incorrect  statement  ?  If  he 
had  knowledge  of  them,  it  was  clearly  his  duty,  when  he 
sought  the  stockholders  to  obtain  from  them  a  confirmation 
of  this  sale,  to  have  made  them  acquainted  with  the  material 
facts  as  they  truly  existed.  Not  having  done  so,  it  was  a  ««p- 
pmuio  veri;  and  whether  made  designedly  or  not,  is  equally 
fatal,  and  the  confirmation,  if  obtained,  will  not  avail  him. 
The  confirmati<m  must  not  have  been  made  in  pursuance  ci 
the  original  transaction,  or  under  the  influence  of  that  transac- 
tion, (  Wood  V.  DaumeSj  18  Fesey,  125,)  or  under  the  same  state 
of  circumstances  which  produced  that  transaction.  (Orcwe 
V.  Battardf  1  id,  215.)  A  confirmation  given  under  the  idea 
that  the  original  transaction  was  valid  when  it  was  not^  will 
besetasida  {Bochey.  (^ Brim,  1  Bail d Beat. 3S8.  Chm^ 
land  V.  De  Faria,  17  Veeey,  18.  DmAar  v.  Drtderick^  3 
fiaUd  Beat.  317.) 

It  is  very  doubtful,  I  think,  whether  the  confirmataoa  or 
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ratification  of  June,  1857,  if  made  with  all  the  ooBditions^ 
and  under  all  the  circamatances  required,  was  an  act  either  of 
the  corporation  or  of  the  stockholders.  To  make  it  binding 
on  the  former,  there  must  have  been,  according  to  the  charter, 
a  quorum  of  the  stockholders ;  and  in  corporations  having 
stock,  each  share  is  deemed  a  stockholder,  and  a  majority  of 
shares  present  or  represented  is  a  majority  of  the  stockholders. 
A  very  large  proportion  of  stockholders  represented  at  that 
meeting  were  there  by  attorney,  and  the  power  given  only  au- 
thorized them  to  vote  for  the  election  of  directors.  It  did  not 
authorize  them  to  bind  their  principals  to  acts  and  in  refer- 
ence to  matters  not  authorized  or  assumed  by  the  power.  The 
ratification  or  confirmation  by  such  attorneys  or  agents,  hav- 
ing no  power  to  act  in  the  premises,  neither  bound  the  corpo- 
ration nor  the  stockholders  for  whom  they  thus,  without  any 
authority,  asisumed  to  act 

But  even  if  the  confirmation  had  been  legally  made,  and 
by  a  majority  of  the  •  stockholders,  which  it  clearly  was  not, 
when,  as  in  this  case,  it  was  to  be  made  by  a  class,  the  sanc- 
tion of  a  major  part  will  not  be  obligatory  on  the  rest ;  but 
the  confirmation,  to  be  complete,  must  be  the  joint  act  oi  the 
whole  body.  (JEx  parte  Eught8j  6  Ve9ey,  622.  Ex  parte 
Looey f  Id.  628.  JSx  parte  James,  8  id.  337.  Daviyv^e  v. 
Fanning,  2  John.  Oh.  B.  264) 

At  the  meeting  of  June,  1857,  certain  stipulations  of  the 
transportation  contracts  were  relinquished  by  the  defendant 
Sherman,  and  it  is  contended  that  the  acceptance  of  this  re- 
lease bound  the  corporation  and  the  stockholders  to  the  con- 
tracts, and  operated  as  a  ratification  of  the  same.  What 
would  have  been  its  effisct  had  the  defendant  Sherman  stood 
in  the  attitude  of  a  stranger  to  the  plaintifb  and  the  stock- 
holders, it  is  not  necessary  to  determine.  But  in  view  of  their 
actual  relation^  and  in  accordance  with  the  principles  above 
stated,  as  applicable  to  confirmations  in  such  cases,  it  can  have 
no  binding  effect  Sherman,  in  his  affidavit,  speaks  of  the 
release  proposed  to  be  given,  as  ^^his  concession  or  oonflest  to 
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modify''  the  origiDal  transaction.  He  also  says,  tiiat  when 
Orosvenor^  one  of  the  Btockholders,  questioned  the  transaction, 
he  (Grosvenor)  admitted  that  the  plaintiflb  "had  no  claim  on 
said  Sherman  and  Dean  to  change  or  modify  said  i^reemeni 
*  *  *  And  thereupon  Sherman  consented  to  make  said 
modification."  Mehaffey  swears  that  "he  did  not  contem- 
plate" the  suhject  coming  up  at  the  stockholders'  meeting  in 
June,  1857;  that,  "on  the  contrary,  he  regarded  it  as  having 
been  definitely  settled,  approved  of,  and  ratified  hy  the  stock- 
holders;" that  it  was  brought  up  by  Grosvenor;  "that  said 
Grosvenor  observed  that  whilst  the  stockholders  had  no  claim, 
and  could  not  claim  it  as  a  right,  that  Sherman  and  Dean 
should  modify  said  contract,"  &c.  Riley,  a  stockholder,  who 
attended  the  meeting  in  June,  1857,  says  that  he  was  not 
aware,  nor  does  he  believe  any  of  the  stockholders  were  aware, 
of  their  legal  rights,  or  that  they  had  any  claim  to  have  the 
deed  and  contracts,  to  use  his  own  expression,  "ripped  np ;" 
that  no  resolution  was  passed  or  offered  at  said  meeting  ap- 
proving said  contracts  and  sale. 

It  is  very  apparent  that  no  actual  ratification  or  confirma- 
tion took  place,  and  I  am  unable  to  see  that  any  thing  was 
done  which  would  authorize  one  to  be  implied.  Even  if  ob- 
tained, Sherman  was  dealing  with  his  cestuis  que  trust,  and 
standing  on  the  original  transaction,  claiming  its  validity  and 
binding  character;  and  his  cestuis  que  trust  believing  it  so  to 
be,  he  is  debarred,  on  the  authority  of  the  case^  already  cited, 
from  claiming  any  benefits  from  such  confirmation,  even  if  it 
had  been  made  as  distinctly  and  unequivocally  as  he  pretends. 

After  a  most  patient  investigation  of  the  facts  in  this  case, 
and  the  numerous  authorities  cited  in  the  protracted  and  very 
able  arguments  made  by  the  learned  counsel  for  the  respectiva 
parties  in  this  cause,  I  have  arrived  at  the  conclusion,  entirdy 
dear  to  my  own  mind,  that  this  deed  of  sale  and  contract 
cannot  be  sustained.  To  hold  otherwise;  would  be  to  ov^- 
turn  principles  of  equity  which  have  been  regarded  as  well 
settled  since  the  days  of  Lord  Keeper  Bridgman^  in  the  5i2d 


NEW  YORJK-JAUUART,  18W.  579 

Cumberland  Coal  Co.  v.  Sherman. 

of  Charles  second,  to  the  present  time — ^principles  enunciated 
and  enforced  by  Hardwicke,  Thurlow,  Longhborongh,  Eldon^ 
Cranworthy  Story  and  Kent,  and  which  the  highest  courts  in 
onr  country  have  declared  to  be  founded  on  immutable  truth 
and  justice,  and  to  stand  upon  our  great  moral  obligation  to 
refrain  from  placing  ourselves  in  relations  which  excite  a  con- 
flict between  self  interest  and  integrity. 

I  have  arrived  at  this  result  without  considering  the  ques- 
tion of  fraud  raised  in  the  complaint,  and  denied  by  the  an- 
swering affidavits.  I  have  chosen  to  place  my  decision  on 
higher  and  more  satisfactory  grounds.  I  adopt  the  language 
of  Lord  Eldon  in  Ex  parte  Jamea^  (8  Veaeyj  345 :)  "  It  rests 
upon  this,  that  the  purchase  is  not  permitted  in  any  case, 
however  honest  the  circumstances,  the  general  interests  of  jus- 
tice requiring  it  to  be  destroyed  in  every  instance,  as  no  court 
is  equal  to  the  examination  and  ascertainment  of  the  truth,  in 
much  the  greater  number  of  oases."  There  may  be  fraud,  aa 
Lord  Hardwicke  observed,  and  the  party  not  be  able  to  prove 
it  To  quote  Chancellor  Kent :  ^^  It  is  to  guard  against  this 
uncertainty  and  haxard  of  abuse^  and  to  remove  the  trustee 
from  temptation,  that  the  rule  does  and  will  permit  the  cestui 
gme  trust  to  come  at  his  own  optiorij  and,  without  showing  any 
actual  injury,  insist  upon  the  experiment  of  a  resale.  This  is 
a  remedy  which  goes  deep  and  touches  the  very  root  of  the 
evil.  It  is  one  which  appears  to  me  from  the  cases  which  have 
been  already  cited,  and  from  those  which  are  to  follow,  to  be 
most  conclusively  established/'  The  trustee  purchased  with 
this  dog  upon  his  title,  and  with  a  knowledge  that  his  cestui 
que  trust  might,  at  his  option,  in  the  absence  of  all  fraud, 
apply  within  any  reasonable  time  to  have  the  sale  vacated. 

For  the  reasons  herein  stated,  I  have  no  doubt  such  are  the 
rights  of  the  present  cestuis  que  trusty  the  plaintifib  in  this 
suit,  and  they  having  established  e^  prima  facie  right  to  have 
the  deed  and  contracts  canceled,  and  the  lands  sold  reconveyed 
to  them,  it  is  my  duty  to  restrain  the  defendants  until  the 
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heariDg  of  this  caase,  ss  adted  for  in  the  complaint  and  sup- 
plemental complaint. 

The  plaintiffs  have  the  right  to  their  real  estate,  or  any 
thing  into  which  it  has  been  transmuted.  It  is  therefore  proper 
to  restrain  the  defendants  from  transferring  the  stock  owned 
by  them  in  the  Hoffman  Goal  Company,  which  but  represents 
the  real  estate  of  the  plaintiffs,  and  the  privil^es  and  advan- 
tages secured  by  the  transportation  contract     ' 

The  motion  for  an  injunction  is  therefore  granted. 

[Nbw  Tobk  Special  Tbbx,  January  SI,  1859.    /^ortet,  Justice.] 


HuKTLET,  Beoeiver  &d  of  the  Cattaraugus  County  Mutual 
Insurance  Company,  vs.  Bebchks. 

The  charter  of  a  mutual  insurance  company  provided  that  When  any  property 
insured  hy  the  company  should  be  alienated,  the  policy  should  thereupon  be 
To!d|  and  be  surrendered  to  the  directors,  to  be  canceled ;  and  that  upon 
such  surrender  the  assured  should  be  entitled  to  receiTe  his  deposit  note, 
upon  the  payment  of  his  proportion  of  all  losses  and  expenses  that  had  oc- 
curred preriously.  The  by-laws  contained  a  proTision  that  whenever  a 
party  insured  should  mortgage  the  property,  his  policy  should  be  void, 
unless  he  should  give  notice  thereof  to  the  company.  At  an  annual  meet- 
ing  of  the  members  of  the  company,  it  was  resolved  that  when  an  insured 
had  alienated  his  property  before  loss  sustained,  his  premium  note  should 
not  be  assessed,  although  he  had  not  surrendered  his  policy. 

JJeld  that,  independent  of  the  resolution,  passed  by  the  company,  a  per8<m 
insured  who  had  alienated  the  insured  property  by  mortgage  and  deed, 
without  giving  notice  to  the  company  of  such  alienation,  or  surmderlDg  hit 
policy,  remained  liable,  upon  his  premium  note,  for  losses  occurring  sub- 
sequent to  the  alienation.  But  that  by  the  resolution  the  company  waived 
a  compliance  by  its  members  with  the  provisions  of  the  charter  relating  to 
a  surrender  of  the  policy,  dtc.,  and  in  effect  declared  that  it  would  dispeoM 
with  the  formality  of  a  surrender,  when  there  were  no  losses  to  be  paid,  and 
the  assured  had  aliened  the  insured  property  \  and  that  it  would  itself  take 
notice  of  the  alienation,  and  would  make  no  assessment  upon  the  premium 
note,  to  pay  future  losses. 

Accordingly  hM,  that  the  receiyer  of  the  company  could  not  maintain  an  actka 
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to  reeorer  an  assesBment  upon  a  preminm  note  thus  situatodj  made  for  Uie 
purpose  of  paying  losses  occurring  since  the  alienation  of  the  propeity. 

SM,  also,  that  the  resolution  was  not  Toid,  as  being  in  conflict  with  the  pro- 
Tision  contained  in  the  charter  of  the  companj. 

The  &ct  that  the  charter  of  an  insurance  oompanj  expires,  by  its  own  limita- 
don,  within  the  period  during  which  a  policy  is  by  its  terms  to  continue, 
will  not  aToid  the  policy,  and  discharge  the  insured  Arom  his  liability  upon 
his  preminm  note.    The  policy  ]s  valid  for  the  unexpired  term  of  the  charter. 

Nor  will  the  insured  be  entitled  to  any  rebate,  or  deduction,  from  the  amount 
of  an  assessment,  or  from  the  amount  of  the  premium  note,  cu^  account  of 
the  foct  that  the  charter  of  the  company  was  to  expire,  and  did  expire, 
prior  to  the  expiration  of  the  period  during  which  the  policy,  by  its  terms, 
was  to  Cbntinue. 

CASE  agreed  upon,  without  action,  pursuant  to  section  372 
of  the  coda  The  Cattaraugus  County  Mutual  Insurance 
Company  was  incorporated  in  March,  1837.  By  the  terms 
of  the  act  it  was  to  take  e£fect  immediately,  and  to  continue 
in  force  for  the  term  of  twenty  years.  In  June,  1837,  a  set 
of  hy-laws  was  adopted,  in  which  was  contained  a  provision, 
that  '^  Whenever  any  one,  hereafter  insured,  shall  alienate 
conditionally  hy  mortgage,  his  policy  shall  be  void,  unless  he 
shall  make  a  representation  thereof,  in'^wxiting,  to  the  direct- 
ors, stating  the  amount  and  to  whom  mortgaged,  who  shall 
have  the  power  to  assent  to  said  mortgage  or  to  cancel  said 
policy.''  At  an  annual  meeting  of  the  members  of  the  com- 
pany, held  in  June,  1843,  it  was  '^  Resolved,  that  when  an 
insured  has  alienated  his  property  insured  before  any  loss  has 
been  sustained,  his  premium  note  shall  not  be  assessed,  al« 
though  he  has  not  surrendered  his  policy/'  This  resolution 
was  recorded  in  the  book  of  minutes  of  the  proceedings  of  the 
company  kept  by  its  clerk.  The  defendant,  January  5, 1853, 
wad  the  owner  in  fee  of  a  house  and  lot  and  bam  and  lot  in 
Ellicottville;  and  on  that  day  he  made  application  to  the 
company  in  proper  form  for  an  insurance  of  the  house  ai)d 
bam,  and  on  the  8th  day  of  January,  1853,  the  company  issu- 
ed to  him  a  policy  of  insurance  upon  the  house  and  bam,  for 
Aye  yeats.  He,  at  the  same  time,  gave  the  company  his  note 
t<x  #165,  in  consideration  of  the  policy,  by  which  he  promifled 
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to  pay  the  sum  named,  '*  in  such  portion  and  at  such  time  or 
times  as  the  directors  of  said  company  may,  agreeably  to  their 
charter  and  by-laws,  require."  On  the  Ist  day  of  July,  1854, 
Beecher  mortgaged  the  house  and  lot  and  bam  and  lot  to  one 
Aiken,  in  fee,  to  secure  the  payment  of  $500.  The  company 
never  assented  to  the  mortgage,  nor  was  the  company  notified 
of  the  &ct  of  its  execution  or  existence.  On  the  10th  day  of 
September,  1855,  Beecher  sold  and  conveyed  by  a  deed  in  fee 
simple,  with  warranty,  the  hoUse  and  barn  and  lots  to  Eleazer 
Harman.  No  notice  of  this  sale  and  conveyance  was  ever 
given  to  the  company  or  its  directors,  and  there  was  never  any 
ratification  of,  or  assent  to,  the  sale  and  conveyance,  by  the 
company.  Nor  was  the  policy  confirmed  to  Harman.  At  that 
time  there  was  no  assessment  due  on  the  note  given  by  Beecher. 
The  policy,  by  its  terms,  was  to  continue  and  remain  in  AiU 
force  for  and  during  the  term  of  five  years  from  its  date,  Jan. 
8,  1853.  The  premium  note  was  given  for  the  amount  usu- 
ally charged  on  five  year  policies,  for  the  class  of  risks  in  which 
the  house  and  bam  were  classed.  And  at  that  time  Beecher 
supposed,  and  labored  under  the  mistaken  impression  and  be- 
lief, that  the  five  years  specified  in  the  policy  for  its  continu- 
ance would  expire  prior  to  the  expiration  of  the  twenty  years 
specified  in  the  act  of  incoirporation  for  the  continuance  of  the 
act  He  supposed  and  believed  he  was  getting  a  good  policy 
for  five  years.  The  note  given  by  Beecher  had  been  assessed 
for  losses,  in  April,  1856,  and  January,  1857,  by  the  receiver, 
at  the  rate  of  twenty  three  cebts  and  forty-four  one  hundredths 
of  a  cent  on  the  dollar ;  making  no  allowance  for  the  fisust  that 
the  charter  of  the  company  would  and  did  expire  within  five 
years  of  the  date  of  the  policy^  The  amount  assessed  was 
$38.68.    Beecher  refused  to  pay  any  part  of  the  amount  ao 

ttAAfMMM] 
npMVDvU* 

The  questions  propounded  in  the  case  were,  (1.)  Did  the 
execution  of  the  mortgage  from  Beecher  to  Aiken  work  a  for^ 
fetture  of  the  poli<7,  and  dischaige  Beecher  from  his  liability, 
on  said  premium  note,  for  the  losses  aiming  to  the  oompaay 
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in  April,  1856,  and  Jannary,  1807?  (2.)  Did  the  alienation 
by  Beecber  to  Hannan  of  the  property  insured  have  that  effect  ? 
(3.)  Does  the  fact  that  the  charter  of  the  company  would  and 
did  expire  by  its  own  limitation,  within  the  five  years  during 
which  the  policy  was  by  its  terms  to  continue,  avoid  the  pel* 
icy,  and  discharge  Beecher  from  all  und  every  liability  on  or 
by  virtue  of  the  premium  note  ?  (4.)  Is  Beecher  entitled  to 
any  rebate  or  deduction  from  the  amount  of  the  assessment, 
or  from  the  amount  of  the  premium  note,  on  account  of  the 
&ct  that  the  charter  would  and  did  expire  prior  to  the  expira- 
tion of  the  period  during  which  said  .poUcy  was  by  its  terms 
to  continue  ? 

A,  O.  Bicey  for  the  plaintiff,  cited  Nedy  v.  Onondaga  Mu- 
tual Ins.  Co.,  (7  Hill,  49,)  and  Hyde  v.  Lynde,  (4  Oomat.  387.) 

BoUea  &  Crosby ^  for  the  defendant. 

By  the  Court  J  Mabvin,  J.  It  is  provided  in  the  charter 
that  '^  when  any  property  insured  with  this  corporation  shall 
be  alienated  by  sale  or  otherwise,  the  policy  shall  thereupon 
be  void,  and  be  surrendered  to  the  directors  of  the  said  com- 
pany to  be  canceled,  and  upon  such  surrender,  the  assured 
shall  be  entitled  to  receive  his  deposit  note,  upon  the  pay- 
ment of  his  proportion  of  all  losses  and  expenses  that  have 
accrued  prior  to  such  surrender/'  In  Smith  v.  The  Saratoga 
Mutual  Fire  Insurance  Company j  (3  HiU,  508,)  by  the  terms 
of  the  policy  it  was  to  become  void  if  it  was  assigned  without 
the  consent  of  the  company  in  writing.  The  policy  was  as- 
signed and  a  loss  happened,  and  it  was  held  that  the  policy 
was  void  and  no  action  would  lie  upon  it.  In  Neely  v.  The 
Onondaga  County  Mutual  Ins,  Co.,  (7  Sill,  49,)  the  charter 
of  the  defendant  contained  the  same  provisions  above  quoted. 
The  action  was  upon  the  policy.  The  assured  had  aliened 
and  sold  the  insured  property  prior  to  the  loss^  and  the  com- 
pany, with  notice  of  such  alienation,  assessed  his  premium 
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note  for  losses  that  had  accrued  after  the  aHenation,  and  col- 
lected sach  assessment.  The  conrt  held  that  there  conld  he 
no  recovery ;  that  when  the  loss  happened,  the  policy  was  a 
mere  nullity.  It  was  also  held  that  although  the  policy  he- 
came  void  hy  the  alienation  of  the  property  insured;  it  did  not 
follow  that  the  deposit  note  was  also  void ;  that  until  the 
assured  surrendered  his  policy  and  paid  his  proportion  of  all 
losses  which  accrued  prior  to  such  surrender,  the  deposit  note 
remained  ohligatory  upon  him.  In  Hyde,  receiver ,  v.  Lynde^ 
(4  OofMt.  387,)  the  charter  of  the  Chenango  Mutual  Insur- 
ance Company  contained  the  same  provisions  as  above  cited. 
The  assured  had  aliened  the  insured  property,  and  had  sur- 
rendered his  policy,  which  had  been  accepted  by  the  company, 
and  the  note  was  canceled  and  surrendered.  It  was  held  that 
he  was  no  longer  liable  upon  his  note,  for  losses,  though  th^ 
happened  prior  to  the  surrender  of  the  policy,  &c,  in  the  ab- 
sence of  all  fraud. 

The  opinion  in  the  case  in  7  HtU  is  in  point,  showing  that 
though  the  policy  is  avoided  by  the  alienation,  the  assured 
remains  liable  upon  his  note,  for  losses,  after  the  alienatioD, 
until  he  surrenders  the  policy  to  be  canceled,  when  he  is  en- 
titled to  his  deposit  note,  upon  the  payment  of  all  losses  and 
expenses  that  have  accrued  prior  to  the  surrender.  According 
to  this  case,  Beecher  remained  liable  upon  his  note,  for  losses 
accruing  subsequent  to  the  alienation  by  mortgage  to  Aiken, 
and  by  deed  to  Harman ;  unless  the  resolution  adopted  at  the 
annual  meeting  of  the  members  of  the  company,  held  June 
16th,  1843^  affects  the  question. 

By  that  resolution  it  was  declared  "  That  when  an  inaoied 
has  aliened  his  property  insured,  before  any  loss  has  been  sua* 
tained,  his  premium  note  shall  not  be  assessed,  although  he 
has  not  surrendered  his  poliqr/'  The  case  does  not  show  tiiat 
any  loss  had  been  sustained  when  Beedier  aliened  tiie  prop- 
erty insured.  The  assessment  made  by  the  receiver  is  for 
losses  accruing  after  the  alienation.  Beecher  therefore  comes 
within  the  very  terms  of  the  resolution,  and  bgr  thai  the  oooh 
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pany  declared  that  it  would  not  asseea  his  pranunm  note^  al* 
tboiigh  he  should  not  surrender  his  policy.  The  oompany^  in 
eflfect^  declared  that  it  would  dispense  with  the  formality  of  a 
surrender  of  the  policy,  when  there  had  been  no  losses  to  be 
paid,  and  the  assured  had  aliened  the  insured  property.  That 
it  would,  itself,  take  notice  of  the  alienation,  and  would  make 
no  assessment  upon  the  deposit  note,  for  future  losses. 

It  seems  to  me  that  the  company  was  bound  by  this  reso- 
lution, and  that  it  thereby  waived  a  compliance,  by  any  and 
all  of  ita  members  coming  within  the  terms  of  the  resolution, 
with  the  provisions  of  the  charter  relating  to  a  surrender  of 
the  policy,  &c  The  counsel  for  the  receiver  takes  the  posi- 
tion that  the  resolution  is  in  direct  conflict  with  the  statute, 
and  that  it  is  therefore  void ;  and  cites  Syde  y.  Lynde,  (4 
Comet.  387.)  We  have  seen  what  that  case  was.  I  am  una^* 
ble  to  extract  from  it  any  thing  in  point  to  sustain  the  posi- 
tion of  the  counsel.  In  that  case  the  policy  was  surrendered, 
and  the  note  was  canceled  and  surrendered  to  the  assured ; 
and  the  court  held  that,  in  the  absence  of  fraud,  no  recovery 
could  be  had  against  the  assured  to  contribute  to  losses  which 
had  then  accrued  and  were  unsettled.  It  seems  to  me  that 
this  case  is  rather  authority  to  show  that  the  company  had 
power  to  dispense  with  a  strict  compliance  with  the  provis- 
ions of  the  act  The  decision  was  put  upon  the  ground  that 
whether  losses,  &c.  &o.  had  accrued,  &a,  wore  matters  to  be 
adjusted  between  the  party  surrendering  the  policy  and  the 
company,  brfore  the  note  should  be  given  up ;  and  that  when 
they  came  to  an  agreement,  and  the  policy  and  the  note  were 
snrrendered,  the  individual  ceased  to  be  a  member  of  the  com- 
pany, and  all  right  to  make  assessments  or  calls  upon  him  or 
upon  the  note,  was  at  an  end.  The  case  is  not  in  point  to 
show  that  the  resolution  in  this  case  was  void.  Upon  general 
principles,  I  see  no  objection  to  the  resolution.  By  the  char- 
ter the  assured  had  a  right  to  surrender  the  policy  and  to  de- 
mand his  deposit  note,  upon  paying  his  proportion  of  any  losses, 
tei    If  no  losses  or  etpeoses  had  aocaraed^  he  had  a  right  to 
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demand  hk  note  without  paying  any  thing.  If  the  members 
composing  the  company  see  fit  to  say  that  in  case  any  one  of 
them  shall  alien  his  insured  property,  no  assessment  shall  be 
made  upon  his  premium  note  for  any  subsequent  losses,  though 
he  does  not  surrender  his  void  policy,  who  is  iqured  thereby? 
Aftear  adopting  such  a  resolution,  saying,  in  effect,  to  a  mem- 
ber, you  need  not  surrender  your  policy  to  be  canceled,  your 
note  shall  not  be  assessed,  it  would  be  a  fraud  to  assess  the 
note  and  attempt  to  collect  the  assessment ;  and  the  company 
should  be  estopped  by  its  own  declarations  fkim  doing  so. 

In  my  opinion  the  plaintiff,  as  receiver,  has  no  claim  in  this 
case  upon  the  defendant;  Though  the  charter  of  the  com- 
pany was  to  expire  by  its  own  limits  nearly  a  year  before  the 
expiration  of  the  five  years  mentioned  in  the  policy,  I  think 
the  contract  between  the  parties  was  not  void.  The  policy  was 
valid  for  the  unexpired  term  of  the  charter.  It  is  stated  in 
the  case  that  Beecher;  at  the  time  he  executed  the  note  and 
accepted  the  policy,  supposed,  and  labored  under  the  mistaken 
belief,  that  the  five  years  specified  in  the  policy  for  its  contin- 
uance, would  expire  prior  to  the  expiration  of  the  charter,  and 
that  he  was  getting  a  good  insurance  for  five  years.  These 
facts  will  not  change  the  rights  of  the  parties.  There  is  no 
question  of  fraud  in  the  case.  The  legal  presumption  is,  that 
Beecher  knew  what  the  law  was,  and  that  he  contracted  with 
reference  to  tiie  law  as  it  actually  existed.  This  presumption  is 
conclusive  upon  the  parties,  and  they  cannot  be  heard  to  al- 
1^  to  the  contrary.  (1  Story's  Eq.  %ll\  to  %  139.  Broom's 
Legal  Maxims,  190.  Maaim  ^^Ignorantia  Juris  fum  excK- 
satr    8Pet.B.2»7.) 

The  corporation  could  not  extend  its  existence  by  enterii:^ 
into  contracts  to  be  performed  after  the  expiration  of  its  diar- 
ter.  (Mumma  v.  The  Potomae  Company ,  8  Pei.  £.  287.) 
Upon  the  dissolution  op  civil  death  of  a  corporation,  at  com- 
mon law,  all  its  real  estate  unsold  reverts  back  to  the  original 
grantor  or  his  heirs ;  the  debts  due  to  and  from  the  corpora- 
tion are  extinguished^  and  all  the  personal  estate  of  the  cor- 
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pontion  yestfl  in  the  people.  (Orant  an  Corp.  303,  304.  2 
Kenfa  Oam.  307.    Angd  d  Ames  on  Corp.  128,  667.) 

Ln  this  state,  these  consequenceB  are  guarded  against  by 
statate.  (1  B.  S.  600,  §  9.)  And  npon  the  dissolution  of 
the  corporation,  unless  other  persons  shall  be  appointed,  the 
directors  or  managers  of  the  a£fairs  of  the  corporation  at  the 
time  of  its  dissolution,  become  trustees  of  the  stockholders ; 
and  they  have  power  to  settle  the  affidrs  of  the  corporation, 
collect  and  pay  the  outstanding  debts,  and  divide  among  the 
stockholders  the  moneys  and  other  property  that  shall  remain 
after  the  payment  of  debts  and  necessary  expenses. 

Any  one  contracting  with  a  corporation,  contracts  with  ref- 
erence to  the  powers  of  the  corporation,  and  the  laws  of  the 
state  applicable  to  it.  (Angd  &  Ames  on  Corp.  129.)  A 
dissolved  corporation  may  be  received,  or  the  charter  may  be 
extended  by  a  legislative  act.  When  its  existence  is  contiu- 
ned  by  the  revival  of  its  charter,  it  retains  its  property,  and 
remains  liable  upon  its  obligations.  {Id.  668.  Orant  on 
Corp.  304.)  Had  the  Cattaraugus  County  Mutual  Insurance 
Company  not  become  insolvent,  and  the  legislature  had  re- 
newed its  charter  for  another  period  of  twenty  years,  would 
not  the  policy  issued  to  the  defendant  Beecher  have  been  good 
for  the  whole  five  years  ?  No  reason  occurs  to  me  why  it 
would  not  have  been  valid.  If  so,  this  is  another  reason  why 
the  contract  between  him  and  the  corporation  should  not  be 
held  void  ab  initioy  as  the  parties  may  have  contemplated  that 
the  diarter  would  be  renewed.  But  aside  from  this  sugges- 
tion, I  am  satisfied  that  the  policy  was  g^od  and  vaUd  for  the 
time  the  company  by  its  charter  was  to  exist. 

I  am  also  of  the  opinion,  that  Beecher  was  not  entitled  to 
any  '^rebate  or  deduction'"  from  the  amount  of  the  assess- 
ment, or  from  the  amount  of  the  premium  note,  on  account  of 
the  &ct  that  the  charter  was  to  expire,  and  did  expire,  prior 
to  the  expiration  of  the  period  during  which  the  policy  by  its 
terms  was  to  continue. 

14  in  faet^  the  company  did  make  a  di£ference  in  the  amount 
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of  the  premitun  note^  depending  npon  the  time  the  policy 
WBB  to  continue,  it  maj  be  that  some  {njustioe  was  done  to 
Beecher.  The  case  however  does  not  show  such  fact ;  and  if 
it  did,  in  my  opinion  no  abatement  could  be  had  when  an  as- 
sessment for  losses  should  be  made.  The  answer  to  such  a 
position  would  be  the  contract  made  under  the  charter.  By 
it  the  directors  had  authority  to  determine  the  rates  of  insur- 
ance, the  sum  to  be  insured,  and  the  sum  to  be  deposited  for 
any  insurance,  and  the  assured  was  to  deposit  his  note  for  such 
^sum  as  the  directors  should  determine,  and  immediately  pay 
a  part  of  it  not  exceeding  five  per  cent.  The  sum  to  be  paid 
for  losses  by  such  member,  was  to  be  in  proportion  to  the 
original  amount  of  the  deposit  note.  {Sections  5,  6  and  10 
(^  the  Charter.)  There  was  no  authority  for  making  any  re- 
bate or  deductions. 

There  must  be  a  judgment  in  favor  of  the  defendant 
Beecher  for  costs. 

[Erxb  Gbvbbal  Tbbm,  Kovember  22,  1869.    Orfme^  Marvin  and  Dmis, 
Justices.] 


The  Peoplk,  ex  rd.  Moses  M.  Smith,  vs.  Deodate  Pease. 

The  action  in  the  nature  of  jfuo  wirranio,  under  the  code,  altHough  diflering 
in  some  of  the  formula  of  procedure,  from  proceedings  by  information  or  by 
writ  of  fuo  warrarUo,  is  nevertheless,  in  substance,  the  same,  and  is  governed 
by  all  the  rules  which  regulated  the  proceedings  under  the  former  practice. 

Boards  of  inspectors  of  elections  are  not  Judges,  nor  do  they  exercise  a  Judicial 
power,  in  reoeiving  snd  counting  the  votes  and  declaring  the  result. 
Pbatt,  p.  J.  and  Mulliit,  J.  dissented. 

It  is  competent  for  the  legislature  to  make  the  inspectors  of  elections  the  sole 
and  final  Judges  of  the  qnaliflcationa  of  persons  oAring  to  vote.  But  It  hsa 
not  done  sa  The  elector  is  made  the  Judge  of  his  own  qnaliSmtlons,  and 
his  conscience  takes  the  place  of  the  Judgment  and  decision  of  every  other 
tribunal,  for  that  occasion.  They  may  instruct  and  advise  him,  but  they 
cannot  decide  upon  his  qualifications. 

The  ttetiite  prescribes  in  what  ease  the  inspectors  may  inject  a  vote,  vis.  upoa 
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the  reftisal  of  the  party  to  take  the  oaths ;  and  they  can  nject  in  no  other 
case^    £Epr«mo  unius  est  9xdu$io  dUerius, 

The  inspecton  act' ministerially,  in  determining  whether  they  will  receive  or 
reject  the  vote. 

Hence  the  qnesUon  of  the  qualification  of  a  person  offering  to  rote  is,  lilco 
other  qnestions,  open  to  litigation  in  the  conrts,  when  the  right  of  the  roter 
is  directly  in  issne,  either  in  an  action  against  the  board  of  inspectors,  for 
rejecting  the  vote,  or  for  knowingly  permitting  a  person  to  rote  who  is  not 
qualified ;  or,  in  a  proceeding  properly  instituted,  to  determine  the  right  to 
an  office,o  r  to  punish  the  illegal  voter.  Pbatt,  P.  J.  and  Mvllzv,  J.  dis- 
sented. 

Accordingly  hdd,  that  in  an  action  in  the  nature  of  a  quo  wurrarUo,  to  try  the 
title  to  an  oifice,  the  defendant  may  give  evidence  tending  to  prove  that  a 
number  of  those  who  voted  for  the  relator,  and  sufficient  to  change  the 
result,  were  not  properly  qualified  voters,  or  entitled  to  vote  at  the  election* 
Pkatt,  p.  J.  and  MitlxiIV,  J.  dissented. 

The  county  courts  of  this  state  are  courts  of  common  law  jurisdiction,  and  have 
jurisdiction  in  proceedings  for  the  naturalization  of  aliens,  under  the  act  of 
congress.    Mullin,  J.,  dissented. 

rpHIS  action,  in  the  nature  of  a  quo  warranto,  was  brought 
JL  to  try  the  title  to  the  office  of  county  treasurer  of  the 
county  of  Lewis,  and  was  tried  before  Mullin,  J.  and  a  jury, 
and  a  verdict  rendered  for  the  defendant.  At  the  election  in 
November,  1857,  the  relator  and  the  defendant  were  candidates 
of  their  respective  parties  for  the  office  named.  Of  the  votes 
cast,  Moses  M.  Smith  received  1683,  Moses  Smith  2,  and  M. 
M.  Smith  17;  Deodate  Pease  1694,  D  Pease  3,  and  Deodate 
Beas  1.  The  inspectors  of  election  rejected  all  the  votes  ex- 
cept those  ^ven  for  Moses  M.  Smith  and  Deodate  Pease,  and 
the  county  canvassers  gave  to  the  defendant  a  certificate  of  his 
^ection.  Evidence  was  given  upon  the  trial  that  the  votes 
given  for  Moses  Smith  and  for  M.  M.  Smith  were  intended  to 
be  given  for  the  relator,  and  which  being  allowed,  gave  him  a 
majority  over  the  defendant  and  entitled  him  to  the  office^ 
The  defendant  then  gave  evidence,  under  objection  and  excep- 
tion,  tending  to  ^rove  that  a  number  of  those  who  voted  for 
the  relator,  and  sufficient  to  change  the  result,  were  not  prop- 
erly qualified  voters  or  entitled  to  vote  at  said  election.  Some 
of  those  so  voting  claimed  to  be  naturalijra4  oitizens,  having 
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been  naturalized  smce  1847  in  the  oountjr  ooort  of  Levis 
county ;  and  tlie  judge  at  the  circuit  held  and  decided,  under 
objection,  that  such  naturalization  was  void,  the  county  court 
having  no  jurifldiction  in  the  premises  Evidence  waa  also 
given  by  the  defendant,  under  objection  and  exception,  tend- 
ing to  show  that  the  naturalization  papers  of  several  of  the 
persons  so  voting  for  the  relator  were  forgeries,  in  this,  to  wit, 
that  the  original  declaration  of  intention  to  become  citizens  had 
been  made  less  than  two  years  before  their  admission  as  citizens, 
and  that  the  date  of  such  declaration  of  intention  had  been 
fraudulently  altered  so  as  to  give  the  court  apparent  jurisdic- 
tion to  admit  them.  It  does  not  appear  that  any  question 
was  submitted  to  the  jury  on  this  evidence.  One  witness,  a 
foreigner,  whose  naturalization  was  void  within  the  ruHng  of 
the  judge,  and  who  voted  at  the  election  of  1847,  was  asked 
who  he  voted  for ;  and  the  question  was  objected  to  by  the  re- 
lator, for  several  reasons,  and  the  objection  was  overruled.  The 
witness  then  claimed  to  be  privileged  from  answering  the  ques- 
tion, and  the  judge  disallowed  the  daim  and  directed  him  to 
answer,  and  he  testified  that  he  voted  for  the  rdator.  On  cross- 
examination,  he  testified  that  he  could  not  tell  of  whom  he  got 
the  ballot ;  that  he  did  not  read  it ;  and  the  defendant  was 
then  permitted  to  prove  by  this  and  by  several  other  witnesses^ 
for  the  purpose  of  showing  that  they  voted  fi>r  the  relator,  that 
they  acted  with  the  democratic  party,  (by  whom  the  relator 
was  nominated,)  and  that  the  persons  handing  them  tickets 
represented  them  to  be  democratic  ticketa  This  was  objected 
to  by  the  relator  and  admitted  as  evidenca  A  motion  .for  a 
new  trial  was  made,  on  a  bill  of  exceptions,  by  direction  of  the 
judge,  given  upon  the  coming  in  of  the  verdict, 

J.  F.  Starbuck,  for  the  plaintiffi 
T.  JenkinSy  fbr  the  defendant 

W.  F.  Allek,  J.    A  quo  wwrrcmtQ,  for  which  this  action 
is  a  substitute,  is  in  the  nature  of  ^  ^t  of  i%h%  and  lies  in 
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belialf  of  the  king,  against  him  who  usurps  or  claims  any 
franchises  or  liberties,  to  say  by  what  authority  he  claims. 
(3  Bl  Com.  262.)  By  statute,  writs  of  quo  warranto  and  in- 
A>rmation8  in  the  nature  of  quo  warranto  are  abolished,  and 
an  action  is  given  in  the  name  of  the  people  when  any  person 
shall  usurp,  intrude  into,  or  unlawfully  hold  or  exercise,  any 
public  office,  civil  or  military,  or  any  franchise  within  the  state, 
or  any  office  in  a  corporation  created  by  the  authority  of  the 
state.  {Code,  §§  428,  432.)  The  action  under  the  code,  al- 
though diflfering  in  some  of  the  formula  of  procedure  from 
proceedings  by  information  or  by  writ  of  quo  warranto^  is 
nevertheless  in  substance  the  same,  and  is  governed  by  all  the 
rules  which  r^ulated  the  proceedings  under  the  former  prac- 
tice. The  proceeding,  both  now  and  formerly  was,  and  is, 
intended  to  try  the  right  of  the  defendant  to  the  office  possessed 
by  him.  The  right  of  the  adverse  claimant  may  also  be  es- 
tablished in  the  same  proceeding.  (2  B.  S.  582,  §§  SO,  31.) 
As  the  name  of  the  writ,  from  which  the  action  derives  its 
name  and  takes  its  peculiar  characteristics,  indicates,  it  is  a 
proceeding  in  which  the  defendant  is  called  upon  to  show  his 
warrant  for  exercising  the  duties  of  the  office  or  other  franchise 
which  he  daims ;  and  unless  he  pleads  that  he  did  not  use 
the  office,  or  sets  up  some  matter  in  avoidance  of  the  writ, 
upon  the  trial  of  the  action  the  onus  probandi  lies  upon  the 
defendant,  who  must  prove  his  title  to  the  office.  (Cole  on 
Quo  Warranto^  221.)  The  mere  right  to  the  office  is  tried, 
and  not  the  use  under  color  of  right,  which  would  be  sufficient, 
ordinarily,  to  establish  the  right  of  the  incumbent  when  col- 
laterally questioned,  and  the  defendant  must  rely  on  the 
strength  of  his  own  title.  The  only  valid  title  to  an  elective 
office  rests  upon  the  choice  of  the  electors,  expressed  in  the 
prescribed  method.  No  person  can  claim  to  be  chosen  to  an 
elective  office  who  has  not  received  the  votes  of  a  majority  of 
those  qualified  to  vote,  and  who  have  voted  at  the  election. 
He  who  is  called  upon  to  make  titie  to  an  office  under  an  eleo* 
tion  must  in  some  way  prove  this,  or  he  will  be  ousted*    H» 
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maj  prove  it  in  the  first  instance  by  the  proper  dedarataon  on 
certificate  of  those  whose  daty  it  is  to  preside  at  the  election 
or  to  canvass  the  votes.  But  acts  of  the  presiding  officers,  or 
the  certificate  of  the  canvassers,  have  never  been  held  oondiv 
sive  in  a  proceeding  brought  directly  to  overthrow  them.  The 
election  gives  the  right  to  the  office,  not  the  retom.  An  ac- 
tion in  the  nature  of  a  quo  warranto  is  the  only  method  for 
reviewing  the  acts  of  the  officers  and  boards  chaiged  with  the 
execution  of  the  election  laws,  and  it  follows  that  unless  for 
some  reason  of  public  policy  they  are  made  condusive,  and  by 
a  rigid  rule  of  law  are  made  to  preclude  all  inquiry,  they  may 
be  impeached  by  any  evidence  which  will  satisfy  the  judicial 
mind  that  they  are  not  true.  In  other  words,  they  are  but 
prima  facU  evidence  in  favor  of.  the  incumbent,  and  may  be 
shown  to  have  been  given  under  a  mistake,  or  to  have  been 
procured  by  fraud,  and  by  parity  of  reasoning  that  the  ma- 
jority certified  was  made  by  the  votes  of  those  who  were  not 
qualified  to  vote,  which  would  be  only  one  way  of  showing 
that  the  claimant  had  not  received  a  majority  of  the  Totes  cast 
by  the  duly  qualified  electors.  The  very  purpose  of  the  writ 
fiiils  if  inquiry  must  stop  any  where  short  of  the  very  truth 
and  right  of  the  case ;  and  upon  prindple,  thero  would  seem 
to  be  no  doubt  that  the  proceeding  necessarily  opened  up  an 
inquiry  into  every  fact  which  would  tend  to  show  who  of  the 
claimants,  if  either,  was  the  choice  of  the  electors.  If  the 
statute  makes  the  action  of  the  inspectors  of  dection  in  reodv- 
ing  and  counting  the  ballots,  or  of  canvassers  in  estimating 
and  certifying  the  result,  condusive,  the  court  has  but  so  to 
say,  and  there  wiU  be  but  little  difficulty  in  disposing  of  ac- 
tions of  this  nature.  I  can  see  many  reasons  why^  witii  a  view 
to  the  success  and  the  permanence  of  our  institutions  in  this^ 
above  all  other  countries,  there  should  be  the  fullest  and  freest 
investigation  in  courts  of  justice,  where  facts  can  be  properly 
investigated  in  regard  to  the  validity  and  fiedniess  of  elections 
to  public  office;  and  I  have  been  able  to  see  no  reasons  of 
public  policy  which  should  ezdnde  the  people  or  any  individ- 
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nal  interested,  by  the  acts  of  the  officers  of  election,  or  limit 
courts  to  a  particular  line  of  inquiry.  It  is  conceded  that  in- 
quiry may  go  behind  the  ballot  box  to  ascertain  the  intent  of 
the  voter  and  with  a  view  to  give  that  intent  e£Fect,  and  yet 
to  what  good  purpose  if  the  vote  chances  to  have  been  cast 
by  a  person  not  qualified,  or  if,  being  cast  by  a  qualified  voter, 
it  may  be  balanced  by  an  unqualified  person  into  whose  qual- 
ifications we  may  not  inquire.  Suppose  upon  this  trial  one  of 
those  who  voted  for  M.  M.  Smith,  after  having  testified  thai 
he  intended  the  ballot  for  the  relator,  was  proved  to  have  been 
at  the  time  a  resident  of  New  York  city  or  an  unnaturalized 
foreigner,  would  it  be  claimed  that  his  ballot  should  be  made 
good  and  counted  for  the  relator  by  reason  of  his  intention  ? 
I  think  not.  The  pains  and  penalties  denounced  by  law 
against  illegal  voting  and  frauds  upon  the  elective  fitmchise 
have  but  little  terror  for  those  against  whom  they  are  aimed ; 
but  if  those  who  seek  to  profit  by  these  frauds  find  that  they 
really  gain  nothing  by  them,  and  that  offices  obtained  by  such 
means  are  held  by  a  fittil  tenure,  it  will  remove  the  temptation 
to  fraud.  There  is  no  tribunal  by  which  fi*auds  upon  the  bal- 
lot box  can  be  investigated,  except  the  judicial  tribunals  of 
the  state,  and  there  only  in  a  way  to  redress  the  wrong  upon 
the  trial  of  the  right  of  office  in  an  action  instituted  for  that 
purpose.  It  is  urged  that  the  action  of  the  inspectors  of  elec- 
tion in  receiving  the  ballots  of  those  offering  to  vote  is  judidal, 
and  their  determination  conclusive,  as  the  judgment  of  a  com- 
petent tribunal  upon  the  qualifications  of  the  voter.  K  it 
were  true  that  the  inspectors  were  judges,  in  this  sense,  I 
should  hesitate  to  admit  the  conclusion  that  in  this  proceeding 
their  acts  and  decisions  which  substantially  affected  the  result 
could  not  be  reviewed.  It  must  be  borne  in  mind  that  their 
decisions  cannot  be  reviewed  by  writ  of  certiorari,  nor  in  any 
other  way  except  by  quo  warranto^  and  that  such  proceeding 
is  designed  solely  to  review  the  acts  of  the  election  boards,  di- 
rectly, and  give  such  judgment  as  they  should  have  given  or 
might  have  given  if  they  could  have  investigated  the  matter 
Vol.  XXX.  38 
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and  anrived  at  the  truth.  Bat  when  the  courts  held,  as  they 
have  held  in  several  cases^  that  they  may  upon  extrinsic  evi- 
dence reverse  the  acts  and  decisions  of  the  board  of  inspectors, 
by  allowing  votes  to  the  claimant  which  the  inspectors  had 
decided  were  not  for  him,  and  had  disallowed,  all  idea  of  a 
judgment  condtuive  for  any  purpose  in  a  proceeding  brought 
directly  to  overthrow  it,  is  gone.  But  I  find  no  authority  for 
holding  that  the  board  of  inspectors  are  judges,  or  exercise  a 
judicial  power  in  receiviug  and  counting  the  votes  and  declar- 
ing the  result  It  is  true  they  are  called  upon  to  exercise  their 
judgment,  as  every  other  public  officer  is.  A  county  clerk 
acts  ministerially  when  he  records  a  deed,  but  he  exercises  his 
judgment  in  passing  upon  the  genuineness  of  the  certificate  of 
the  proof  of  acknowledgment  of  execution,  its  sufficiency  in 
form,  and  the  authority  of  the  officer  to  take  it.  In  Ashhy  v. 
WhiiCy  (2  Ld.  JSc^ym.  938,)  which  was  an  action  against  re- 
turning officers  at  an  election  for  members  of  parliament,  for 
refusing  to  admit  the  vote  of  the  plaintifi*,  Oould,  J.  was  of 
the  opinion  that  the  defendants  were  judges  at  the  election,  and 
therefore  the  action  would  not  lie ;  Powys,  J.  thought  they  were 
not  judges,  but  quasi  judges,  and  were  not  liable  to  an  actioa 
Powell,  J.  said,  '^  I  do  not  agree  with  my  brothers  upon  their 
first  reason  that  the  defendant  is  a  judge.  I  do  not  understand 
what  my  brother  Powys  means  by  saying  he  is  quasi  a  judge ; 
seeing  he  must  be  a  judge,  or  no  judge ;"  but  for  other  reasons 
he  thought  the  action  would  not  lia  Holt,  chief  justice,  said, 
'^but  my  brother  Powell  is  ot  opinion  that  the  defendant 
neither  is  a  judge  nor  any  thing  like  a  judge,  and  that  is  true ;" 
and  he  was  of  opinion  that  the  action  would  lie  for  a  willfol 
rejection  of  the  yote  of  an  elector,  and  his  opinion  was  sustain- 
ed by  the  house  of  lords,  reversing  the  judgment  giv^i  by  a 
majority  of  the  judges.  In  a  like  case  in  our  own  court^  fol- 
lowing AsMyy  v.  Whiter  it  was  held  that  officers  required  by  law 
to  exercise  their  judgments  were  not  answerable  for  mistakes 
in  law,  or  mere  errors  of  judgment,  without  firaud  or  maUoa 
But  inspectors  of  election  were  not  distinguished  fifom  any 
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other  officers  who  are  not  judges,  or  ''  any  thing  like  judges." 
(Jenkins  v.  Waidron,  11  John.  114)  For  a  strictly  judicial 
act  no  action  will  lie.  {Moor  v.  AmeSj  3  Caines^  170.)  The 
duty  may  he  so  far  judicial  in  its  nature  as  to  protect  the  offi- 
cer from  liability  for  error  of  judgment,  and  yet  not  giye  his  acts 
the  character  of  a  judgment  and  conclude  all  inquiry  into  their 
correctness  when  brought  directly  in  question.  (Wilson  v. 
Mayor  of  New  York,  1  DeniOj  595.)  In  some  matters  infe- 
rior tribunals  are  made  jndg^,  and  their  decision  is  final,  in 
matters  within  their  jurisdiction.  (  Wood  v.  PeakCy  8  John,  69. 
Van  Wormer  v.  Albany^  15  Wend,  263.)  It  was  competent 
for  the  legislature  to  make  the  inspectors  of  election  the  solo 
and  final  judges  of  the  qualifications  of  persons  offering  to  TOte. 
But  if  they  have  not,  then  like  other  questions  it  is  open  to 
litigation  in  the  courts  when  the  right  of  the  yoter  is  directly 
in  issue,  either  in  an  action  against  the  board,  for  rejecting 
the  vote,  or  for  knowingly  permitting  a  person  to  vote  who  ia 
not  qualified ;  or,  in  a  proceeding  properly  instituted,  to  do- 
tenoine  the  right  to  an  office  or  to  punish  the  illegal  yoten 
The  qualifications  of  voters  are  prescribed  by  the  constitution, 
artide  2,  and  the  laws  enacted  in  pursuance  of  it,  and  an  elec- 
tion to  office  l^  persons  assuming  to  vote  who  are  not  thus 
qualified  is  no  election  at  all  It  is  very  evident  that  neither 
the  inspectors  of  election  nor  the  canvass^  either  state  or 
county,  have  the  means  of  Investigating  and  determining  the 
qualifications  of  voters.  They  cannot  summon  witnesses,  or 
empannel  a  jury,  or  give  the  parties  interested  a  hearing. 
They  can  examine  the  proposed  elector  upon  his  oath,  and 
there  their  power  and  means  of  judicial  investigation  cease^ 
and  it  would  be  strange  indeed  if  their  conclusions  should  be 
final  as  against  the  state  and  all  interested.  The  returns  of 
election  inspectors  are  deemed  ministerial  and  not  judicial  acts, 
and  hence  they  have  been  scrutinissed  with  great  fi«edom  in 
proceedings  by  mandamus,  informations  in  the  nature  of  a  quo 
warrantOy  &c.  (Ex parte  Heathy  3  HiUy  4St.)  Their  acts  in 
receiving  the  ballots  offered  are  no  less  ministerial  than  in 
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makiDg  their  returns.  "  On  a  given  concurrence  of  dream- 
stances  well  defined  by  constitution  or  statute,  they  are  bound 
to  receive  and  count  votes  and  give  certificates  of  election. 
They  have  no  more  discretion  than  a  sheriff  in  disposing  of 
real  estate  upon  execution.  They  may  have  judicial  powers 
conferred  upon  them,  and  then  their  certificate  becomes  conclu- 
sive." (Per  Goweny  •/.,  in  People  v.  Bristol  and  Renasdaer- 
viOe  Turnpike  Co.y  23  Wend.  228.)  In  South  Carolina,  in 
cases  of  contested  elections,  the  managers  of  the  election  have 
authority  to  hear  and  determine  the  contest,  and  in  such  case 
their  decision  is  final.  {The  State  v.  Deliessdine^  1  McCordy 
52.)  The  statute  in  this  state  vests  no  discretion  with  the 
inspectors  of  election,  whether  to  receive  or  reject  the  vote 
offered,  if  the  party  offering  the  vote  submits  to  take  the  oath 
prescribed  by  law.  It  is  true  they  may,  at  their  peril,  reject 
a  vote,  and  proof  that  the  person  offering  it  was  not  an  elector 
entitled  to  vote  will  be  a  justification ;  and  if  they  knowingly 
and  willfully  permit  a  person  to  vote  who  is  not  entitled  to 
vote,  they  shall  be  adjudged  guilty  of  a  misdemeanor.  (Laws 
qf  1847,  cA.  240,  §  16.)  The  act  regulating  elections  prescribes 
two  oaths  to  be  administered  to  any  person  offering  to  vote, 
whose  right  to  vote  is  challenged.  If  a  person  refuse  to  take 
either^  his  vote  shall  be  rejected.  The  first  is  preliminary,  and 
is  to  answer  such  questions  as  shall  be  put  to  him.  If  from 
his  answers  the  inspectors  deem  him  not  qualified  to  vote,  th^ 
diall  point  out  to  him  in  what  respect  he  is  deficient  in  qual- 
ifications, and  then  if  he  persists  in  his  claim  to  vote^  the  gen- 
eral oath  is  to  be  tendered  to  him ;  and  if  he  refuse  to  take  it, 
his  vote  shall  be  rejected ;  but  if  he  takes  the  oath  prescribed, 
the  inspectors  must  receive  his  vote.  (2  S.  8.  430,  §  18  ei 
aeq.  5th  ed)  The  elector  is  made  the  judge  of  his  own  quali- 
fications, and  his  conscience  takes  the  place  of  the  judgment 
and  decision  of  every  other  tribunal,  for  that  occasion.  The 
inspectors  may  probe  his  conscience  and  instruct  and  advise, 
but  they  cannot  decide  upon  his  qualification&  The  statute 
prescribes  in  what  case  they  may  reject  a  vote ;  they  can  le- 
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ject  in  no  other  case.  Expreario  uniua  est  exduno  aUenue. 
The  rejection  is  npon  the  refosal  of  the  party  to  take  the 
oaths,  and  the  inspectors  act  ministerially,  whether  they  re- 
ceive or  reject  the  vote.  If  any  part  of  the  dnties  of  inspect- 
ors are  judicial,  it  is  in  determining  whether  or  not  by  a  given 
ballot  a  certain  candidate  is  indicated,  and  yet  courts  have 
gone  behind  their  acts,  and  '^behind  the  ballot  box,''  as  it  is 
expressed,  and  decided  npon  the  intent  of  the  elector  as  mani-» 
fested  by  his  ballot.  And  this  is  the  extent  to  which  onr 
courts  have  been  called  upon  to  go,  hitherto.  But  in  princi- 
ple, it  involves  an  inquiry  into  every  proceeding  and  every  act 
which  can  influence  the  result.  In  England  the  rule  is  estab* 
Ushed  that  upon  an  issue  as  to  the  right  of  an  individual  to 
an  elective  office,  in  answer  to  the  prima  facie  case  made  by 
showing  the  result  as  declared  by  the  presiding  officers  al^the 
election,  it  may  be  shown  that  some  of  the  votes  counted  for 
the  incumbent  were  fraudulent,  and  that  some  of  the  voters 
were  not  qualified.  (Beg.Y.Ledyardy8A.id:E.S35.  Beg. 
y.  Quayhy  11  id.  508.)  And  in  InhaMtarUSy  do.  of  Sud- 
bury V.  SteamSy  (21  Pick.  148,)  which  was  an  action  of  trover 
for  the  records  of  the  parish,  in  which  the  right  of  the  defend- 
ant to  the  office  of  clerk,  and  the  consequent  right  to  the  pos- 
session of  the  books  was  contested,  the  court  inquired  into  the 
qualifications  of  the  voters,  with  a  view  to  determine  whether 
he  received  a  majority  of  the  votes  cast  by  the  qualified  electors 
who  voted  at  the  election.  But  little  aid  can  be  derived  from 
the  random  and  casual  remarks  of  judges,  able  and  learned 
though  they  be,  which  might  seem  to  bear  upon  the  question 
more  or  less  remotely,  when  the  remark  has  not  been  necessary 
to  the  decision  of  the  case  in  hand.  It  would  not  therefore 
be  profitable  to  quote  at  length  the  incidental  remarks  of 
judges  in  cases  not  involving  the  right  to  go  behind  the  act  of 
the  inspectors  in  admitting  a  vote,  although  the  right  does 
not  seem  to  have  been  any  where  questioned  by  any  one,  but 
rather  conceded*  In  The  People  v.  Seaman,  (5  DeniOy  409,) 
the  ooort  went  behind  the  determination  of  the  inspectoiB^ 
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and  also  the  decision  of  justices  of  the  peace,  that  there  was 
a  yacancf,  which  could  not  be  questioned  collaterallf,  (  Wood 
V.  Peakcj  supra;  Wildy  v»  Wdshbumj  16  John.  JR.  49,)  and 
decided. that  a  ballot  which  had  been  rejected  was  intended 
for  one  of  the  candidates,  which  being  allowed  him,  gare  him 
the  office,  displacing  the  officer  that  had  been  appointed  by 
the  justices  upon  the  ground  that  there  had  been  no  election. 
^Whittlesey,  J.  says:  "We  can  look  behind  the  certificate  to 
see  whether  the  canvass  of  the  presiding  officers  was  correct: 
whether  they  allowed  the  proper  votes,"  &c. ;  that  is,  allowed 
votes  in  proper  form  deposited  by  qualified  voters,  for  none 
other  are  ^^ proper  votes/'  A  vote  deposited  by  a  party  falsely 
personating  an  elector,  is  not  a  proper  vote.  Neither  is  a 
Tote  given  by  a  minor  a  proper  vote ;  and  yet  the  claim  is, 
that  if  they  can  be  smuggled  into  the  box^  they  become 
*^ proper  votee/^  and  no  power  exists  any  where  to  redress  the 
wrong. 

It  is  implied  firom  Ex  parte  Murphy,  (7  Cow.  153,)  that 
improper  votes  will  vitiate  an  election  where,  if  rejected,  the 
result  would  have  been  changed,  Woodworth,  J.  in  The 
People  V.  Van  Blyck  (4  Cow.  323,)  says :  "The  acts  of  canvass- 
ers are  ministerial,  and  the  court  will  decide  upon  the  right  of 
a  party  to  hold  office,  upon  an  examination  of  all  the  facts.'' 
Van  Yechten,  arguendo  in  that  case,  says :  "  The  question  is, 
whether  the  defendant  was  elected  or  canvassed  into  c^oe. 
If  the  latter,  he  is  not  sheriflF/'  There,  as  here,  the  struggle 
was  to  make  the  acts  of  the  presiding  officers  at  the  election 
judicial,  and  conclude  all  parties.  The  estoppel  was  not  al- 
lowed. The  right  to  overhaul  the  legality  of  election  pro- 
ceedings by  quo  warranto^  is  expressly  conceded  by  Bronson,  J. 
in  People  v.  Jones^  (17  Wend.  81.)  It  was  the  question  of 
the  legality  of  the  whole  election,  whether  properly  held  or 
not,  that  he  spoke  of,  as  evil  in  its  consequences.  Speaking 
of  proceedings  by  information  in  the  nature  of  quo  warrant, 
the  same  judge,  in  The  People  v.  VaU,  (20  id.  12,)  says :  "It 
xeacfaes  beyond  these  evidences  of  title,  which  are  oondiisiTe 
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for  ereiy  other  purpose ;  inquires  into  and  ascertains  the  ab- 
stract question  of  right."  In  The  Peoph  v.  Cooh^  (14  Barb. 
259 ;  S.  C.  6  8dd,  67,)  stress  is  laid  on  the  opinions  of  the 
jadgeSy  especially  in  the  court  of  appeals,  that  it  is  no  where 
claimed  or  pretended  that  by  reason  of  the  irregularities  com-^ 
plained  of,  legal  votes  had  been  rejected,  or  illegal  votes  re- 
ceived ;  clearly  implying,  that  if  such  fact  had  been  made  to 
appear,  the  result  might  have  been  different^  and  that  the 
qualifications  of  voters  was  the  proper  subject  of  inquiry  with 
a  view  to  determine  upon  the  abstract  right  to  an  office.  {Sec 
4  8eld.  86,  91.)  The  judgment  spoken  of  by  the  learned 
ju^,  in  14  Barb,  326,  is  the  judgment  of  the  electors — 
those  qualified  to  vote,  and  who  have  voted— not  of  the  pre- 
siding officers  of  the  election,  the  mere  registers  of  the  will 
of  the  electors.  The  judge  was  right  in  permitting  the  de- 
fendant to  give  evidence  of  the  qualifications  of  the  persons 
whose  votes,  if  allowed,  would  give  the  relator  a  majority. 
There  is  no  such  premium  upon  fraud,  as  would  be  held  out 
by  the  impunity  claimed  for  it,  in  the  absence  of  all  power  in 
the  courts  to  investigate  it. 

The  principal  objection  to  the  right  to  vote  of  those  whose 
qualifications  were  questioned  upon  the  trial,  was  that  they 
were  foreigners,  and  had  been  naturalized  in  the  county  court 
of  Lewis  county,  and  not  otherwise ;  and  it  was  ruled  by  the 
judge  at  the  circuit  that  the  county  courts  of  the  state  had  no 
common  law  jurisdiction^  and  that  therefore  the  proceeding 
was  void  and  conferred  no  rights  of  citizenship  upon  the  indi- 
vidual It  is  proper  to  remark  that  we  are  not  embarrassed 
by  The  People  v.  Sweetman^  (3  Park.  Or.  B.  358,)  for  the 
reason  that  the  question  was  purposely  left  undecided.  The 
opinion  of  Judge  Pratt,  as  reported,  was  read  and  adopted, 
and  the  questions  involved  here  were  not  considered.  In  the 
opinion  written  by  me,  not  reported,  I  stated  my  impression, 
but  it  was  a  mere  impression,  and  the  question  was  not  con- 
sidered or  examined  with  any  care.    There  were  so  many 
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other  questions  in  that  case,  fatal  to  the  conviction,  that  it 
was  not  necessaiy  to  pass  upon  doubtful  ones. 

The  question  how  before  us  was  expressly  left  an  open  ques- 
tion. By  the  act  of  congress  of  1802,  (2  U.  8.  Stat,  at  Large^ 
153,)  every  court  of  record  in  any  individual  state  having  com- 
mon law  jurisdiction  and  a  seal  and  clerk,  or  prothonotary, 
has  jurisdiction  to  admit  aliens  to  the  rights  of  citizenship. 
The  county  court,  as  a  court  of  civil  jurisdiction,  succeeds 
to  the  old  court  of  common  pleas,  which  was  coeval  witb  the 
earliest  judicature  of  the  colony  of  New  York.  It  was  first 
established  with  jurisdiction  '^  to  hear,  try,  and  finally  to  de- 
termine all  actions,  or  causes  of  action,  and  all  matters  and 
things,  and  causes  triable  at  common  law  of  what  nature  or 
kind  soever.^'  (2  R.  L.  App.  No.  5.)  From  that  period  to 
the  adoption  of  the  constitution  of  1846,  they  continued  to 
exeroiee  substantially  the  same  powers  with  which  they  were 
originally  invested,  with  such  modifications  only  as  were  ren- 
dered necessary  loiy  the  constitutions  of.  1777  and  1821.  These 
instruments  do  not  prescribe  the  nature  or  extent  of  the  jam- 
diction  of  the  court  of  common  pleas,  but  left  it  for  the  legis- 
lature to  regulate.  The  courts  were  reorganized  by  the  revised 
statutes^  which  provided  that  there  should  be  a  court  of  com- 
mon pleas  in  each  county  of  the  state,  which  should  possess 
the  powers,  and  exercise  the  jurisdiction,  which  belonged  to 
the  courts  of  common  pleas  of  the  several  counties  in  the  col- 
ony of  New  York,  with  the  addition^,  limitations  and  excep- 
tions created  and  imposed  by  the  constitution  and  laws  of  the 
state.  (2  B.  S.  208,  §  1.)  It  was  left  and  remained  a  court 
of  common  law,  with  original  jurisdiction,  up  to  the  time 
when  the  constitution  of  1846  became  the  fundamental  Jaw 
of  the  state.  Its  name  was  borrowed  from  a  court  in  exist- 
ence in  England  which  had  general  civil  jurisdiction  in  causes 
between  sulgect  and  subject  (1  Bl  Com.  23 ;  3d  ed.  40.) 
The  constitution  of  1846,  by  implication,  changes  the  name 
of  the  court  firom  ^'common  pleas''  to  '^  county  court ;''  but  it 
can  hardly  be  inferred  that  it  was  intended  to  make  a  oorres- 
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ponding  change  in  their  jurisdiction  in  referenoe  to  a  court  o{ 
the  same  name  in  England.  The  county  court  there  is  held 
by  the  sheriff  is  limited  in  its  jurisdiction  to  pleas  of  debt  or 
damages  undw  the  value  of  forty  shillings^  and  is  not  a  co.nrt 
of  record.  (1  Bl  Com.  178;  3  id.  35.)  The  county  court 
of  the  constitution  of  1846  is  a  court  of  record^  and  is  not 
limited  to  the  trial  of  small  causes.  The  name  was  chosen 
with  reference  to  its  local  and  territorial  jurisdiction,  and  not 
to  indicate  the  character  of  its  jurisdiction  within  its  territo* 
rial  limits.  The  constitution  of  1846  declares  that  the  county 
coxurt  shall  have  such  jurisdiction  in  cases  arising  in  justices' 
courts,  and  in  special  cases,  as  the  legislature  may  prescribe ; 
but  shall  have  no  original  civil  jurisdiction  except  in  such  spe- 
cial cases.  (Oon^.  art.  5,  §  14.)  The  constitution  only  lim- 
its the  power  of  the  legislature  in  conferring. original  civil 
jurisdiction  on  the  court,  aod  does  not  prescribe  the  character 
or  extent  of  jurisdiction  other  than  original,  which  it  may^ 
under  the  legislative  sanction,  exercise.  What  constitutes  a 
'^  special  case"  within  this  clause  of  the  constitution  is^in 
great  doubt ;  eminent  jurists  differing  as  to  its  true  interpre- 
tation, and  the  court  of  appeals  being  as  yet  unable  to  fix 
upon  a  classification  or  definition  by  which  the  "special  cases'' 
may  be  distinguished  from  ordinary  actions,  cognisance  of 
which  the  court  cannot  take.  It  was  for  a  time  supposed  that 
the  legislature  could  authorize  it  to  take  jurisdiction  over  or- 
dinary common  law  actions,  under  circumstances  prescribed 
by  it  (Beecher  v.  Allen,  5  Barb.  169.)  It  was  finally  de- 
cided that  an  action  for  assault  and  battery  was  not  a  "  spe- 
cial case,"  although  the  parties  resided  in  the  county  and  the 
damage  claimed  did  not  exceed  500  dollars ;  and  the  reporter 
says,  in  his  head  note  to  Kumiolf  v.  Thalhetmery  (2  jEemon, 
593,)  "  It  seems  that  the  county  oourt  has  not  jurisdiction  in 
any  of  the  ordinary  common  law  actions."  It  has  now  been 
decided  that  those  courts  have  jurisdiction  in  cases  of  partition, 
and  in  actions  to  foreclose  mortgages.  (Arnold  v.  Bees,  18 
N.T.Bep.S7.    DouMedayY.  Heath,  16  id.  80.)    Judge  Gom- 
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stock,  in  Arnold  y.  BeeSy  says,  "  It  would  se^n  impoflBible, 
therefore,  to  hold  that  the  conBtitation,  in  providing  for  juris- 
diction in  special  cases  to  be  prescribed  by  the  legislature,  has 
excluded  all  the  remedies  which  were  pursued  by  actions  at 
common  law/'  which  is  adverse  to  the  reporter's  semble  in 
Kundolf  v.  Thalheimer.  The  uncertainty  and  doubt  which 
has  rested  upon  the  power  of  the  l^slature  to  give  the  county 
court  jurisdiction  has  greatly  obstructed  the  usefulness  of  the 
court,  and  they  can  only  hp  removed  by  adjudication  of  the 
court  of  appeals,  as  cases  arise  from  time  to  time.  But  it  is 
oonoeming  original  jurisdiction  only  that  there  is  any  doubt 
There  is  no  restriction  upon  the  Ic^lature  as  to  any  other 
jurisdiction.  By  the  constitution,  article  14,  §  5,  suits  pend- 
ing in  the  common  pleas,  and  regularly  commenced  in  justices' 
courts,  were  required  to  be  transferred  to  the  county  courts 
provided  for  in  that  constitution.  And  by  the  judiciary  act 
of  1847,  all  proceedings  in  such  suits  were  transferred  to,  and 
vested  in,  the  ph)per  county  court  (Laws  af  1847,  p.  329, 
§  36.)  Then,  as  now,  in  any  action  commenced  before  a  jus- 
tice of  the  peace,  the  defendant  might  interpose  the  plea  that 
the  title  to  lands  would  come  in  question,  and  upon  doing  so, 
and  giving  the  bond  prescribed  by  statute,  an  action  for  the 
same  cause  might  be  commenced  in  the  court  of  common 
pleas.  (2  R.  S.  236,  §§  59  e^  seq.)  A  justice  of  the  peace 
had  no  jurisdiction  other  than  of  common,  law  actions.  It 
was  exclusively  '^  a  common  law  jurisdiction."  The  same  ac- 
tions when  continued  in  the  court  of  common  pleas  were 
common  law  actions,  and  the  court  taking  cognizance  of  them 
exercised  ^'common  law  jurisdiction."  Such  actions  were 
among  those  originally  commenced  in  a  justice's  courts  and  by 
the  very  terms  of  the  constitution  were  transferred  to,  and  the 
jurisdiction  therein  vested  in,  the  county  court^  which  of  itself 
and  without  further  legislation,  brought  the  court  within  the 
requirements  of  the  act  of  congress  as  a  court  '^having  com- 
mon law  jurisdiction."  (Brawn  v.  Brown,  2  Seld.  106.) 
No  legislation  can  deprive  the- court  of  this  chamoteristic 
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until  this  provision  of  the  constitution  is  abrc^ied*  It  is  not 
necessaiy  to  show  that  a  single  cause  is  pending,  whioh  was 
thus  transferred.  The  jurisdiction  is  there,  whether  it  has 
occasion  to  exercise  it  or  not  By  the  code,  as  amended  in 
1851,  suits  commenced  in'a  justice's  court  were  authorized  to 
be  continued  in  the  county  court,  whenever  it  appeared  by  the 
answer  of  the  defendant  that  the  title  to  lands  would  come  in 
question.  (Code  of  1851,  §  55,  dtc.)  This  act  was  constitu- 
tional, and  conferred  jurisdiction  upon  the  county  court  ov^ 
common  law  actions  thereafter  to  be  brought.  (Cook  v.  Nd^ 
l%9^  18  N.  T.  Bep.  126.)  This  act  continued  in  force  until 
1858;  so  that  under  this  law  the  court  actually  exercised 
common  law  jurisdiction  from  1851  to  1858  in  this  class  of 
cases.  So  partition,  and  some  of  the  other  remedies  which 
are  confessedly  within  the  jurisdiction  of  the  county  oourt,  are 
known  to  the  common  law  in  which  courts  of  law  and  equity 
had  concurrent  jurisdiction.  (4  Bouv.  Inai.  232.)  A  writ 
of  partition  lay  at  common  law.  (2  Black.  Com,  189.)  So 
the  proceeding  to  admeasure  dower  was  a  common  law  pro- 
ceeding, &c.  Again,  the  county  court  has  common  law  juris- 
diction in  the  revision  of  all  judgments  given  in  justices'  courts. 
The  court  of  appeals  is  a  court  of  general  common  law  jurisdio- 
tion,  and  yet  it  has  no  original  jurisdiction.  The  county  court, 
as  an  appellate  court,  is  in  like  manner  a  court  "having  com- 
mon law  jurisdiction."  The  police  court  of  Lowell  whidi  was 
authorized  to  hear  and  determine  all  complaints  and  prosecu- 
tions in  like  manner  as  justices  of  the  peace,  and  had  jurisdic- 
tion of  all  civil  suits  and  actions  cognizable  by  a  justice  of  the 
peace,  and  had  a  seal  and  a  derk,  was  held  to  have  authority 
under  the  act  of  congress  to  naturalize  aliens.  {Ex  parte 
OladkiUy  8  Meie.  168.)  We  are  also  dted  to  a  decision  of 
Judge  McLean  in  re  M.  BmUh^  said  to  haVQ  been  made  in 
1859  and  to  be  published  in  3d  volume  Law  OaxeUe^  p.  237, 
to  the  effect  that  the  probate  courts  for  the  several  counties 
in  Ohio  hafl  jurisdiction  in  naturalization  proeeedii^.  For 
more  than  ten  years  the  county  courts  of  this  state  have  as- 
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tmned  jarisdiction  to  admit  aliens  to  nataralisation,  and  tboav 
aands  have  been  nataralised  by  them ;  and  to  hold  at  this  day 
that  they  had  no  jnrisdiction  wonld  be  frnitfal  of  mischief 
creating  doubts  and  tmoertainty  as  to  civil  and  personal  nghts^ 
endangering  titles  to  property,  and  in  many  instances,  perhaps, 
destroying  inheritances  and  changing  the  conise  of  descent. 

If  there  is  a  doubt  as  to  the  jurisdiction  we  ought  not  to 
yield  to  it,  except  upon  the  clearest  evidence  that  it  is  weU 
founded.  But  I  entertain  no  doubt,  and  am  of  the  opinion  that 
the  county  court  is  a  court  of  common  law  jurisdiction  and 
has  jurisdiction  in  naturalization  proceedings,  under  the  act 
of  congress. 

^he  judge  at  the  trial  also  suffered  the  party  to  attack  the 
oolificate  of  naturalization  by  evidence  aliunde,  and  to  show 
that  it  was  procured  by  fraud ;  that  its  recitals  were  false,  and 
that  the  party  was  not  entitled  to  be  naturalized.  The  oer- 
tificate  was  the  legal  evidence  of  the  judgment  of  a  court  of 
competent  jurisdiction  collaterally  in  question  in  the  action. 
It  was  final  and  conclusive.  It  imported  absolute  verity,  and 
could  not,  if  valid  on  its  face,  be  thus  impeached  in  this  ao- 
tion*  When  alienage  is  in  issue,  the  judgment  of  the  couit 
admitting  the  alien  to  become  a  citizai  is  conclusive  evidence 
upon  that  point.  (Ritchie  v.  Putnarriy  13  Wend,  524.)  A 
record  of  naturalization  cannot  be  contradicted  by  extrinsic 
proof  that  no  declaration  of  intention  had  in  truth  been  mada 
{Banks  V.  Walker,  3  Sarb.  Ok.  Sep.  438.)  Like  any  odier 
judgment,  it  is  complete  evidence  of  its  own  validity.  (SpraU 
V.  Sprattf  4  Petera,  393.)  This  erroneous  ruling  does  not 
appear  to  have  affected  the  result,  but  a^  an  exception  was 
taken  to  the  admission  of  the  evidence,  it  is  proper  to  pass 
upon  it  with  a  view  to  govern  any  future  trial  of  the  action. 
There  must  be  a  new  trial  granted ;  costs  to  abide  the  event 

Bacon,  J.  concurred. 

Pbatt,  p.  J.  was  of  the  opinion  that  the  qualifioations  of 
ihoae  who  had  voted  at.  an  election  could  not  be  inquired  into 
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Upon  the  trial  of  a  right  to  an  office^  in  an  action  in  the  na- 
ture  of  a  quo  warranto;  that  the  action  of  inspectors^  in  re- 
ceiving the  ballot,  was  condnsive;  and  concurred  in  the 
remaining  propositions  put  forth  in  the  opinion, 

MuLUN,  J.  dissented. 

New  trial  granted. 

[Onoitdaoa  Obnbbal  Tbbm,  January  8,  1860.    PraM^  Bacon,  W,  F.  AlUn 
and  MuUin,  Jostlces.] 

\ 


LooNET,  Supervisor  of  the  town  of  Lancaster^  vs.  Hughes 
and  Bbigqs. 

The  duty  of  a  town  collector  to  pay  to  the  several  officers  named  lu  his  war- 
laat  the  suma  required  to  be  paid  to  them  reapeotiTely,  within  one  week 
after  the  first  day  of  February,  is  the  duty  which  the  coUeetor  and  his  sure- 
ties, by  their  bond,  undertake  shall  be  performed ;  and  on  the  fidlure  of  the 
collector  to  execute  that  duty,  the  condition  of  the  bond  is  broken,  and  the 
liability  of  the  obligors  at  once  attaches. 

For  the  purpose  of  enforcing  that  liability  aa  speedily  as  practicable,  the  leg- 

.  Islatnra  has  proTided,  for  ih$pubUe  henefUj  a  summary  mode  of  proceeding 
against  a  collector  in  default,  by  the  issuing  of  a  warrant  within  twenty 
days  by  the  county  treasurer,  against  the  property  of  such  collector,  di- 
rected to  the  sheriff. 

But  the  iasoing  of  such  a  warrant,  and  the  vetoni  thereof  unsatisfied,  are  not 
conditions  precedent  to  the  right  of  the  supervisor  of  the  town  to  maintain 
an  action  against  the  sureties,  upon  the  official  bond  of  the  collector. 
'  Nor  wUl  the  omission  of  the  county  treasurer  to  issue  his  warrant  within  the 
time  specified  in  the  statute,  discharge  the  sureties  from  their  liability  upon 
the  bond.    Obbsvi,  J.  dissented. 

The  provisions  of  the  statute,  relative  to  the  issuing  ci  such  warrant,  by  the 
county  treasurer,  being  for  the  public  benefit,  and  not  for  the  benefit  of  the 
sureties,  are  merely  directory ^  in  respect  to  the  time  within  which  the  war- 
rant is  to  be  issued. 

MOTION  on  the  part  of  the  plaintiff  for  judgment  upon  a 
vevdiot  taken  subject  to  the  opinion  of  the  couri     The 
9Ctioii  w«a  tried  •t  the  Erie  circoi  t,  before  Justioe  Gkat  and  m 
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joiy.  It  appeftred  on  the  trial^  that  in  1855  one  Oabom 
Jewdl  ma  collector  of  the  town  of  Lancaster,  Erie  connt^. 
That  on  the  30th  day  of  November,  1855,  he,  together  with 
the  defendants  as  his  sureties,  execated  to  the  supervisor  of 
said  town  a  bond  bearing  date  the  27th  day  of  November, 
1855,  in  the  penal  sum  of  $13,122  J20,  reciting  that  said  Jew- 
ell had  been  duly  chosen  such  collector,  and  conditioned  that 
he  should  well  and  fedthfnlly  execute  his  duties  as  such  od- 
lector,  which  bond  was  duly  approved  by  the  supervisor,  and 
filed  with  the  clerk  of  the  county.  That  at  the  time  of  re- 
ceiving and  approving  said  bond,  the  supervisor  delivered  to 
said  Jewell  the  assessment  roll  of  the  town  of  Lancaster  with 
the  warrant  of  the  board  of  supervisors  of  the  county,  in  due 
form  of  law  attached  thereto,  directed  to  said  Jewell  as  col- 
lector of  said  town,  for  the  collection  of  the  sum  c£  $6561.20, 
and  requiring  said  collector  to  pay  divers  sums  to  the  seve* 
lal  town  officers  therein  named,  and  to  the  treasurer  of  ikie 
county  the  sum  of  $4860.40,  on  or  before  the  first  day  of 
February,  1856. 

That  said  Jewell  failed  to  repay  the  amount  required  by 
said  warrant,  or  to  make  returns  for  unpaid  taxes.  That  the 
amount  unpaid  and  unaccounted  for  by  the  said  Jewell  was 
$2259.91.  That  on  the  10th  day  of  April,  1856,  the  tress- 
urer  of  Erie  county  issued  his  warrant  to  the  sheriff  of  said 
county,  commanding  him  to  levy  that  sum  of  the  goods,  chat- 
tels, lands  and  tenements  of  said  Jewell,  and  to  make  return 
thereof  within  forty  days.  That  said  sheriff  duly  returned 
the  warrant  nuUa  bona^  and  certified  that  the  same  remained 
wholly  uncollected,  and  thereupon  the  supervisor  of  said  town 
was  duly  notified  and  this  action  brought  It  was  shown  on 
the  part  of  the  defense,  that  by  subsequent  collections  and  re- 
turns of  another  collector,  the  deficiency  was  reduced  to  the 
sum  of  $2118.  That  the  county  treasurer  issued  no  other 
warrant  than  that  above  mentioned,  and  that  Jewell  had  dis- 
appeared before  the  warrant  was  issued.  That  he  was  seen  in 
the  city  of  BuflSEJo  on  the  4th  day  of  Aprils  1856,  havu« 
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then  in  his  poBsession  money  in  bank  bills  and  checks  to  the 
amouDt  of  $1200,  and  county  orders  to  the  amount  of  $300. 
That  about  said  4th  day  of  April  he  left  the  public  house  at 
which  he  was  stopping  in  the  morning,  leaving  some  papers, 
amongst  which  were  some  county  orders,  two  pocket  books, 
his  assessment  roll  and  his  overcoat,  and  has  not  since  been 
seen  or  heardrof.  That  while  he  was  collector,  and  up  to  the 
time  of  his  disappearance,  he  was  a  householder  in  said  town 
of  Lancaster. 

Upon  these  proofs,  the  defendants  claimed  that  the  neglect 
of  the  county  treasurer  to  issue  the  warrant  within  the  time 
prescribed  by  the  statute,  exonerated  the  sureties ;  and  that  on 
the  defendants'  proof,  the  1<^1  presumption  was  that  if  the 
warrant  had  been  issued  within  the  prescribed  time,  the  al- 
leged deficiency  would  have  been  collected ;  and  that  in  the 
absence  of  all  proof  to  the  contrary,  it  prima  fade  appeared 
that  the  loss  was  occasioned  by  said  neglect  of  the  county 
treasurer,  and  the  sureties  of  Jewell  were  thereby  exonerated. 

The  court  directed  a  verdict  for  $2118,  subject  to  the  opin- 
ion of  the  court  at  general  term,  upon  a  case  to  be  made  l^ 
the  plaintiff 

JohnBon  ParsonSy  for  the  plaintiff. 

E.  Thayety  for  the  defendants. 

Davis,  J.  The  bond  executed  by  the  collector  Jewell  and 
the  defendants,  is  in  conformity  to  the  requirements  of  the 
statute.  (1  B.  S,  346,  §  19.)  Its  condition  is,  that  Jeufdl 
$hatt  ioeU  and  faithfuUy  execute  his  duties  m  such  collector. 
These  ^^ duties"  relate  solely  to  the  public,  and  not  to  the 
manner  of  executing  his  office  in  those  respects  in  which  it  re- 
lates to  or  afiects  the  rights  or  property  of  individuals.  They 
are  defined  and  declared  by  statute  with  great  care  and  exact- 
itude. ''Every  collector  shall  within  one  week  after  the  time 
mentioned  in  his  warrant  for  paying  the  moneys  directed  to  be 
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paid  to  the  tovn  officers  of  his  town  and  to  the  coanty  treas- 
urer, pay  to  such  town  officers  and  county  treasurer  the  sums 
required  in  such  warrant  to  be  paid  to  them  reqiectivelji  first 
retaining  the  compensation  to  which  he  may  be  legally  eatir- 
ilei"    (lid  398,  §6.) 

The  statute  directs,  that  the  warrant  '^  shall  require  all 
payments  therein  specified  to  be  made  by  such  collector  on  or 
before  the  first  day  of  February  then  next  ensuing;''  (1  ui 
396,  §  37 ;)  and  such  was  the  requirement  of  the  warrant  in 
this  case.  The  duty  to  pay  to  the  several  officers  named  in 
his  warrant  the  sums  required  to  be  paid  to  them  respectiyely, 
within  one  week  after  the  first  day  of  February,  is  therefore 
ike  duty  which  the  collector  and  his  sureties  by  their  bond  un- 
dertake shall  be  performed.  So  far  as  relates  to  taxes,  which 
<<  the  collector  shall  not  be  able  to  collect,"  the  statute  pro- 
vides a  mode  and  the  terms,  upon  compliance  with  which  he 
may  be  ^^  credited  by  the  county  treasurer  with  the  amount 
thereof."  (1  td  399,  §  10.)  But  failing  to  secure  this  credit, 
the  liability  of  the  collector  and  his  sureties  upon  their  bond 
is  at  once  fixed  and  certain  by  his  default 

This  is  the  view  of  the  statute  and  pf  the  liabilities  imr 
posed  on  the  collector  and  his  sureties,  taken  by  the  court  in 
Mmzy  V.  Shattuckj  (1  Dmioy  233.)  ^^I  cannot  Bsaesd/'  says 
Mr.  Justice  Jewett  in  that  case,  ^^  to  the  proposition,  that  the 
liability  of  the  collector  is  limited  by  the  common  law  rule 
applicable  to  the  ordinary  case  of  misfeasance  or  neglect  in 
the  dischaige  of  the  duties  of  office  by  a  public  officer. 

The  provisions  of  the  statute  seem  to  me  to  recognise  the 
collector  of  taxes  in  the  light  of  a  debtor  for  the  amount  of 
the  taxes  directed  to  be  collected,  and  to  provide  the  manner 
in  which  that  obligation  is  to  be  diacharged."  And  again: 
^^The  statute  imposes  a  definite  liability  on  the  colleotor  and 
his  sureties  for  the  omission  to  collect  and  pay,  and  whrther 
that  omission  is  the  result  of  misfeasance  or  negkot,  unavoidr 
aUe  accident  or  felony  committed  by  another,  I  do  not  think 
it  funiisheB  any  defense  to  the  action."    Onerous  m  thia  oUi* 
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gation  on  the  part  of  the  collector  and  his  snreties  may  be^  the 
legislature  have  thought  that  the  exigencies  of  the  case  re- 
quired it  The  statute  has  rendered  the  duty  thus  simple  and 
severe,  and  the  defendants  have  obligated  themselves  by  their 
bond  that  Jewell  should  execute  that  duty.  On  his  foUureio 
do  so  the  condition  of  the  bond  was  broken,  and  the  liability 
of  the  obligors  at  once  attached. 

For  the  purpose  of  enforcing  that  liability  as  speedily  as 
ptaddcable,  the  legislature  has  provided,  as  I  think, /or  the 
public  benefity  a  summary  mode  of  proceeding  against  the  col- 
lector. By  section  13  of  the  statute  above  cited,  (1 B.  S.  400, 
§  13,)  it  is  enacted  that  where  the  collector  neglects  ,or  refuses 
to  pay  or  account  for  the  taxes  as  unpaid,  as  required  by  the 
preceding  provisions,  ^^the  county  treasurer  shall,  within 
twenty  days  after  the  time  when  such  payments  ought  to  have 
been  made,  issue  a  warrant  under  his  band  and  seal,  directed 
to  the  sheriff  of  the  oounty,  commanding  him  to  levy  such 
sum  as  shall  remain  unpaid  and  unaccounted  for  by  such  col- 
lector, of  the  goods,  chattels,  lands  and  tenements  of  such  col- 
lector, and  to  pay  the  same  to  the  county  treasurer,  and 
return  such  warrant  within  forty  days  after  the  date  thereof, 
which  warrant  the  county  treasurer  shall  immediately  deliver 
to  the  sheriff  of  the  county,  but  no  such  warrant  shall  be 
issued  by  the  county  treasurer  for  the  collection  of  moneys 
payable  to  the  town  officers  without  proof,  by  the  oath  of  such 
town  officers,  of  the  refusal  or  neglect  of  the  collector  to  pay 
the  same  or  account  therefor  as  above  provided.^' 

The  14th  section  prescribes  the  duties  of  the  sheriff  and 
oounty  treasurer  upon  the  collection  of  the  moneys,  or  some 
part  thereof,  under  the  warrant.  The  15th  section  prescribes 
the  duty  of  the  sheriff  as  respects  the  return  to  be  made  to 
the  warrant  wh^re  the  whole,  or  but  part,  and  where  nothing 
is  collected ;  and  enacts  also  that  where  none  or  but  part  is 
cdlected,  ^^the  county  treasurer  shall  forthwith  give  notice  to 
the  supervisor  of  the  town  or  ward  of  the  amount  due  from 
Boeh  odUector."    And  the  16  th  section  provides,  that  ^'the 
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supervisor  shall  forwith  caase  the  bond  of  such  collector  to  be 
put  in  suit,  and  shall  be  entitled  to  recover  thereon  the  sum 
due  from  such  collector  with  costs  of  suit,  and  the  moneys  re- 
covered shall  be  applied  and  paid  by  the  supervisor  in  the 
same  manner  in  which  it  was  the  duty  of  the  collector  to  have 
applied  and  paid  the  same/' 

In  the  case  before  us  the  warrant  was  issued  by  the  county 
treasurer,  but  not  till  after  the  expiration  of  more  than 
twenty  days  after  the  time  when  the  payment  ought  to  have 
been  made  by  the  collector.  It  was  returned  by  the  sheriff 
within  forty  days  from  its  date,  wholly  uncollected. 

The  first  and  principal  point  on  the  part  of  the  defendants 
is,  that  the  issuing  of  the  warrant  and  its  return  in  strict  ac- 
cordance with  the  provisions  of  the  statute,  were  conditions 
precedent  to  the  right  to  maintain  the  action  against  the  sure- 
ties on  the  bond  ;  or  in  other  words,  that  the  sureties'  obliga- 
tion, in  connection  with  the  provisions  of  the  statute,  is  a 
guaranty  of  collection  in  case  a  particular  course  is  pursued. 

The  language  of  the  bond,  it  is  to  be  remembered,  is,  that 
Jewell  ^^  shall  toell  and  faithfully  execute  his  duties  as  such 
collector"  We  have  already  seen  what  are  the  duties  of  the 
collector,  upon  the  failure  to  perform  which  the  breach  oc- 
curs. Now  it  is  only  upon  this  breach,  and  after  it  has  oc- 
curredy  that  the  treasurer  can  issue  any  warrant  at  alL  So 
the  argument  of  the  defendants  must  go  the  length  of  estab- 
lishing the  gross  anomaly  that  the  obligations  of  the  principal 
and  his  sureties  on  this  bond  are  distinct  and  different ;  that 
of  the  former,  that  he  will  collect  and  pay  over  or  account  for 
the  taxes  within  one  week  after  the  first  day  of  February ;  of 
the  latter,  that  the  sum  he  fails  so  to  pay  or  account  for  shall 
be  collectible  of  him,  provided  a  warrant  is  issued  against  him 
within  twenty  days  after  his  default,  in  the  form  prescribed 
by  the  statute,  and  is  executed  or  returned  by  the  sheriff 
within  forty  days  from  its  date,  in  the  manner  also  prescribed. 
It  is  impossible  to  interpolate  the  provisions  of  the  statute  in 
regard  to  the  issuing  of  the  warrant  and  its  return,  into  iha 
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bond,  as  conditions  precedent,  without  wholly  changing  its 
scope  and  character. 

It  is  noWy  by  its  terms,  an  obligation  for  the  performance 
of  specific  duties  by  the  coUector:  it  would  then  be  no  obliga- 
tion for  the  performance  of  those  duties,  but  that  after  his 
failure  to  perform  them,  the  taxes  should  be  collectible  of  him 
by  warrant,  if  issued,  executed  and  returned  in  the  mode 
named  in  the  statute.  In  short,  that  if  the  county  treasurer 
and  sheriff,  on  the  failure  of  the  collector  to  discharge  his  du- 
ties, performed  the  duties  devolved  on  them  by  statute,  and 
failed  to  collect  the  moneys  in  whole  or  in  part,  then  the  col- 
lector and  his  sureties  should  become  liable  on  their  bond.  It 
is  clear  that  such  was  not  the  intention  of  the  legislature,  but 
on  the  contrary,  that  the  taxes  should  be  regarded  as  a  debt 
owing  by  the  collector,  to  be  paid  or  accounted  for  within  a 
a  prescribed  period,  the  liability  to  pay  which,  both  as  against 
hiip  and  his  sureties,  should  be  absolute  if  he  made  default  in 
paying  or  acoounting  within  that  time.  It  is  for  the  debt, 
thus  having  become  absolute^  that  the  warrant  may  issue; 
and  the  liability  of  both  principal  and  sureties  upon  the  bond 
remains  unaffected  by  the  warrant,  except  only  so  far  as  it  may 
be  reduced  by  .its  firdts.  In  my  opinion,  the  position  cannot 
be  maintained  that  the  issuing  and  return  of  the  warrant  are 
conditions  precedent  to  the  accruing  of  the  liability  of  the  ob- 
ligors on  their  bond. 

But  it  is  said  that  they  are  conditions  precedent  to  the  right 
to  maintain  any  action  on  the  bond ;  that  is  to  say,  that  the 
right  of  the  supervisor  to  sue  the  bond  is  suspended  until  the 
warrant  has  been  issued  and  returned,  and  that  the  right  to 
sue  is  made  dependent  upon  a  strict  compliance  with  the  re- 
quirements of  the  statute  in  the  issuing  and  return  of  the 
process. 

I  have  grave  doubts  whether  the  right  of  the  supervisor  to 
sue  is  at  all  restricted  or  affected  by  these  statutes.  The  bond 
is  to  him  in  his  official  character.  His  right  to  maintain  an 
action  on  it  upon  its  breach,  independent  of  any  statute  ex- 
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pready  conferring  it,  would  be  clear.  {Supervisor  c/  Galwaff 
V.  SHmson,  4  HtU,  136,  and  cases  there  cUecL  2  B.  8.  473, 
§  92.)  This  right  is  not  necessarily  tak^n  away,  because  an- 
other and  not  inconsistent  remedy  is  given  to  another  officer 
against  one  of  the  obligors.  Both  reioaedies  might  be  porsaed 
at  the  same  time.  {Almy  v.  Harris,  5  John,  175.  10  id.  388. 
Sddmare  v.  Smithy  13  id  322.)  The  suit  wonld  be  aflfected 
by  the  issuing  and  return  of  the  warrant  only  so  far  as  that  the 
defendants  wonld  be  entitled  to  have  whatever  sum  should  be 
collected  on  the  process  applied  to  their  benefit  in  the  action, 
and  to  have  the  action  itself  dismissed  on  proper  terms,  if  the 
whole  deficiency  were  thus  collected.  Nor  does  the  16th  sec- 
tion of  the  atatute,  which  commands  the  supervisor  to  cause 
the  bond  to  be  fdrthwith  sued  after  he  has  been  notified  by 
the  county  treasurer  of  the  amount  due  from  the  collector, 
and  declares  that  he  shall  be  entitled  to  recover  thereon  "the 
amount  due  from  such  collector  with  costs  of  suit,"  necessarily 
aflfect  this  question.  It  simply  commands  the  performance 
of  a  duty  which  existed  before.  It  is  not  necessary  that  the 
supervisor  should  look  to  this  section  for  his  authority  to  sue, 
if  the  object  of  the  legislature  was  only  by  express  mandate 
to  enjoin  the  exeroise  of  an  existing  authority. . 

But  it  does  not  seem  to  me  necessary  to  determine  this 
question,  in  order  to  the  correct  disposition  of  this  caaa  It 
may  be  conceded  that  the  authority  of  the  supervisor  to  sue 
is  found  only  in  the  16tfa  section  of  the  statute,  and  that  he 
cannot  bring  the  action  till  after  a  warrant  has  been  issued 
and  returned.  The  question  in  the  case,  then,  is,  whether  the 
laches  of  the  county  treasurer  in  not  issuing  the  wanant 
within  twenty  days,  discharges  the  liability  of  the  sureties  and 
takes  away  the  whole  right  of  action.  This  question  is  pre- 
sented in  two  aspects  :  1st.  Whether  the  laches  ipso  facto  is 
a  discharge  in  law.  2d.  Whether  the  defendants,  by  showing 
actual  injury  to  them  by  the  laches,  are  discharged  in  tUOy  or 
to  the  extent  of  the  injury. 

Begarding  these  provisions  of  the  statute  -as  adopted  for  the 
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ptMic  henefity  and  not  for  the  benefit  of  the  sureties,  it  seems 
to  me  they  are  merely  directory  in  respect  to  the  time  within 
which  the  warrant  is  to  be  nsed.  This  is  palpably  so  as  re- 
gards the  collector,  and  he  could  never  be  heurd  to  say  that 
the  warrant  was  void  because  not  issued  within  twenty  days, 
nor  indeed,  within  the  well  settled  rule  of  this  state,  could 
any  party,  upon  whose  person  or  property  the  process  was  to 
operate  directly.  {Pedple  v.  AUen,  6  Wend.  486.  Oale  v. 
Meady  2  DefM,  161.  ThomoB  v.  Clapp^  20  Barb.  165.  Pond 
V.  Negus,  3  Ma»B.  R.  230 ;  21  Pick.  75.  Marchant  v.  Lang- 
wcrihy,  6  HiUy  646  ;  3  Denio,  526.  Bedg.  on  Stat.  368,  dc. 
People  V.  Gooky  14  Barb.  259 ;  4  Seld.  88.)  If  these  and  nu- 
merous other  cases  that  might  be  cited  do  not  fully  establish 
that  these  statutes  are  directory,  so  far  as  Jewdl  is  concerned, 
certainly  no  argument  or  illustration  of  mine  could  do  so. 

I  have  seen  no  case  in  which  a  statute  has  been  held  to  be 
both  mandatory  and  directory  in  respect  to  the  same  subject 
matter  or  act  to  be  performed  under  it ;  and  as  these  statutes 
are  directory,  so  far  as  the  principal  against  whom  the  war- 
rant is  to  be  issued  is  concerned,  they  are  so  also  in  respect  to 
those  to  be  incidentaUy  affected  by  it.  In  this  view  the  stat- 
utes are  to  be  regarded  as  mere  r^ulations  adopted  by  the 
government  for  the  conduct  of  public  officers  charged  with 
certain  duties,  and  the  laches  of  those  offlc^B  in  the  execution 
of  such  duties,  cannot  exonerate  other  officers  and  their  sure- 
ties from  the  responsibility  incurred  by  a  neglect  to  perform 
their  duties.  (United  States  v.  Kiri^rick,  9  Wheat.  720; 
Same  v.  Van  Zlant,  11  id,  184  ;  Same  v.  NichoU,  21  id.  505. 
Dox  V.  P.  M.  Oeneral,  1  Pet.  325.  People  v.  Russell^  4  Wend. 
570.  Sej/mour  v.  Van  Slgck,  8  id.  403.)  The  case  of  The 
People  V.  Jansrn  (7  John.  332)  is  the  only  one  that  has 
fSsdlen  under  my  observation,  in  which  it  has  been  held  that 
mere  laches  on  the  part  of  the  government  discharged  the 
surety  of  a  public  officer.  The  facts  of  that  case  were  extra- 
ordinary and  peculiar,  and  seem  to  have  forced  the  applica- 
tion of  the  principle  adopted  by  the  court.    But  the  caie^  so 
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far  as  I  can  discover,  has  never  since  been  followed.  In  The 
People  V.  BerneTy  (13  John.  383,)  the  case  is  distinguished 
from  The  People  v.  Janseny  chiefly  on  the  ground  that "  there 
must  not  only  be  negligence  on  the  part  of  the  creditor,  but 
an  injury  resulting  therefrom,  in  order  to  exonerate  the  secu- 
rity/' In  The  People  v.  Buseelly  (4  Wend.  570,)  it  is  ex- 
pressly declared  that  The  People  v.  Jansen  is  overruled,  so  fiu* 
as  it  conflicts  with  the  principle  ^^  that  laches  is  not  imputa- 
ble to  the  government,  and  that  statutory  directions  to  public 
officers  are  given  for  its  own  security  and  convenience,  and  to 
regulate  the  conduct  of  its  officers,  but  being  directory  form 
no  part  of  the  contract  with  the  surety."  And  in  Seymour  v. 
Van  Slycky  (8  Wend.  422,)  the  principle  that  laches  is  not  im- 
putable to  the  government,  is  approvingly  repeated.  This 
doctrine  is  founded,  not  on  any  extraordinary  prerogative,  but 
upon  high  considerations  of  public  policy,  which  are  ably  set 
forth  and  vindicated  by  Mr.  Justice  Story  in  the  United  States 
v.  Kirkpatricky  (9  Wheat.  733.) 

An  apt  illustration  of  the  intention  of  the  legislature  may 
be  drawn  from  the  provisions  of  the  several  sections  of  the 
statute.  The  warrant,  by  the  terms  of  the  13th  section,  is  not 
to  be  issued  for  the  moneys  payable  to  the  town  officers  ^^totth" 
out  proof  by  tJie  oath  of  such  town  officers  of  the  refusal  or 
neglect  of  the  collector  to  pay  the  same  or  account  therrfor" 
If  the  town  officers  fail  to  furnish  such  proof,  and  the  warrant 
be  issued  for  the  amoimt,  payable  to  the  county  treasurer  only, 
is  the  obligation  of  the  bond  discharged  as  to  the  moneys  pay- 
able to  the  former  ? 

But  the  16th  section  declares  that  the  supervisor,  in  the 
suit  to  be  brought  by  him,  shall  be  entitled  to  recover  "<*e 
sum  due  from  such  collector y*  and  the  moneys  so  recovered 
shall  be  applied  and  paid  by  the  supervisor  in  the  same  man- 
ner in  which  it  was  the  duty  of  the  collector  to  have  applied 
and  paid  the  same.  It  is  obvious  that  the  sum  due,  mention- 
ed in  this  section,  relates  to  and  means  the  whole  amount 
which  the  collector  was  required  by  his  warrant  to  collect  and 
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pay  to  all  the  officers  named  therein,  less  the  sum,  if  any, 
made  upon  the  warrant,  and  yet  as  to  part  of  this  amount  a 
warrant  may  not  have  been  issued.  There  is  no  duty  imposed 
upon  the  town  officers  to  furnish  proof  by  oath  of  the  non« 
payment  to  them,  except  by  implication,  and  where  they  do 
not  furnish  it  the  warrant  can  only  go  for  the  simi  due  the 
treasurer.  Suppose  that  to  be  all  collected  on  the  warrant 
and  paid  over  by  the  sheriff,  is  there  no  remedy  upon  the  bond 
for  the  sums  payable  to  the  town  ?  If  not,  then  the  neglect 
of  the  town  officers  to  perform  a  duty  nowhere  expressly  com- 
manded, but  without  which  no  warrant  for  these  moneys  can 
issue,  is  a  laches  discharging  the  empties  pro  tanbo  from  the 
obligation  of  the  bond.  But  the  evident  intent  of  the  16th 
section  is,  that  all  the  amount  due  from  the  collector,  and  not 
simply  the  deficiency  upon  the  warrant,  shall  be  recovered  in 
the  action ;  and  this,  it  seems  to  me,  goes  far  to  indicate  that 
the  legislature  intended  these  several  provisions  to  be  mere 
directory  regulations  for  the  conduct  of  public  officers,  for  the 
security  and  protection  of  the  public,  but  forming  no  part  of 
the  contract  with  the  collector  or  his  sureties. 

It  is  insisted,  however,  that  the  defendants  gave  evidence 
showing  that  they  had  sustained  an  actual  injury  by  the  neg- 
lect of  the  treasurer,  and  that  the  legal  presumption  from  the 
evidence  on  that  subject  is,  that  the  whole  indebtedness  would 
have  been  collected  upon  the  warrant  if  issued  in  time.  It  is 
a  legal  presumption  that  legal  process  will  produce  its  legiti- 
mate fruit ;  but  it  seems  to  me  the  point  here  raised  is  neces- 
sarily involved  in  those  already  discussed.  If  it  be  sound  law 
that  laches  is  not  imputable  to  the  government  in  such  a  case 
as  this,  then  the  consequences  of  the  alleged  neglect  become 
an  immaterial  inquiry.  A  surety  must  first  show  in  all  cases 
an  obligation  or  duty  in  respect  to  him  to  do  the  act,  for  the 
omission  of  which  he  complains,  as  well  as  the  injury  from  the 
omission,  before  he  can  legally  complain  ;  and  here,  according 
to  the  views  we  have  taken,  he  fails  to  show  a  legal  or  perfect 
duty.    The  plaintiff  in  this  action  is  the  representative  of  the 
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pnbliC;  but,  in  respect  to  the  proceedings  by  warranty  the 
county  treasurer  was  as  independent  of  the  supervisor  as  of 
the  defendants.  Either  had  the  same  lawful  right  or  power 
to  set  him  in  motion  as  the  other ;  and  the  neglect  to  ezennse 
it  is  no  more  imputable  to  the  one  than  to  the  other.  Nor 
oould  the  government  enforce  any  more  speedfly  the  perform- 
ance of  his  duties.  They  can  indict  and  panish  for  misfea- 
sance or  nonfeasance,  but  by  no  possible  agency  could  they 
aatidpste  and  prevent  his  neglect.  The  liability  of  the  de- 
fendants rests,  th^efore,  upon  those  grounds  of  public  policy 
which  they  are  in  common  with  every  citizen  interested  in 
maintaining,  and  which  cannot  be  departed  from  without  the 
violation  of  general  rights,  more  important  than  their  individ- 
ual loss. 

The  plaintiff  must,  therefore,  have  judgment  upon  the 
yerdict. 

Gbovkb,  p.  J.,  and  Ma&Vin,  J.,  concurred. 

Gbeene,  J.,  dissented. 

Judgment  for  the  plaintiff. 

[£bib  Obitxbal  Tbbm,  Febroar^r  8,  1868.    Orov§r,  Ortetu,  Marvm  and 
Dodfii,  JosUoes.] 


Johnson  vs.  LflARN. 

The  rerited  statutos,  ]n  the  protisiona  relative  to  the  place  wliere,  and  the 
persons  to  whonii  property  is  to  be  assessed,  as  amended  by  ohapu  176  of 
the  laws  of  1851|  empower  the  assessors  of  a  town  to  assess  lands  therein 
situated,  occnpied  by  a  person  other  than  the  owner,  (though  owned  by  a 
non-resident,)  to  the  owner  or  to  the  occupant,  or  as  non-resident  lands. 

This  leaves  to  the  assessors  a  Masonable  discretion,  to  be  eserdsed  with  a 
▼lew  to  the  mode  most  likely  to  ensure  the  prompt  and  certain  ooQeotiou 
of  the  tax. 

They  have  power  to  assess  land  to  an  owner,  who  is  a  non-jeeident,  personally, 
provided  it  is  "  occnpied  by  a  person  other  thlm  the  owner  ;*'  and  afler  they 
have  a^Undged  land  to  be  so  occupied,  and  thereforeassesaahie  to  the  onar, 
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this  \b  a  BUfficient  jtistiflcation  to  the  collectori  eyen  thoogh  Uie  1 
may  bare  m^jadged ;  provided  there  is  nothing  in  the  warrant  to  show  him 
that  the  land  was  not  occupied  by  a  person  other  than  the  owner. 
If  the  afseeson  hate,  in  form,  sufficiently  assessed  a  lot  to  a  person  as  owner, 
peimnudly,  the  court  will  assume,  for  the  protection  of  the  collector,  that 
the  drcnmstaaces  necessary  to  give  them  jarisdi<^tion  to  make  the  assess- 
ment, existed. 

APPEAL  from  a  judgment  of  the  Cattaraugus  county  court, 
reversing  the  judgment  of  a  justice  of  the  peace.  On  the 
trial  of  the  action,  it  appeared  that  the  plaintiff  was  a  resi- 
dent of  the  town  of  Ellicottville,  and  was  the  owner  of  a  cer- 
tain fium  known  as  lot  No.  48,  in  the  town  of  Humphrey  in 
the  same  county;  that  one  Baxter,  who  resided  on  a  place 
adjoining  lot  48,  put  in  and  harvested  a  crop  of  oats  on  that 
lot  in  1856,  and  in  the  summer  of  1857  cut  and  put  intothe 
bam  the  hay  on  the  plaoe,  and  during  both  seasons  had  charge 
of  the  lot,  ''to  keep  off  cattle,''  &a,  and  that  he  was  em-- 
ployed  by  the  plaintiff  to  do  these  things ;  that  there  was  a 
bam  on  the  place,  but  no  house ;  that  in  1857  the  assessors  of 
the  town  of  Humphrey  assessed  said  lot  48  to  the  plaintiff, 
placing  his  name  in  a  part  of  the  assessment  roll  called  ''non- 
resident roll,''  the  name  of  the  plaintiff  appearing  therein  in 
a  column  headed  "  names  of  owners  non-resident,"  followed 
in  other  columns  by  the  number,  part,  quantity  and  value  of 
the  lot,  and  the  amount  of  the  tax ;  that  to  the  original  roll 
the  affidavit  of  the  assessors  was  subjoined,  and  annexed 
thereto  was  a  warrant  regular  in  form,  signed  by  the  supervi- 
sors of  said  county ;  that  the  defendant  was  collector  of  taxes 
of  said  town  of  Humphrey,  and  the  Warrant,  &a  having  been 
duly  delivered  to  him,  he  called  on  the  plaintiff  for  his  tax ; 
that  the  plaintiff  refused  to  pay,  and  thereupon  the  defendant 
levied  on  a  quantity  of  hay  belonging  to  the  plaintiff  on  lot 
48,  and  sold  it  by  virtue  of  his  warrant,  for  said  tax.  The 
justice  gave  judgment  for  the  plaintiff,  which  the  county  court 
reversed,  on  the  ground  that  the  justice  erred  in  a  point  not 
embraced  in  this  statement.  The  plaintiff  appealed  to  this 
court 
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A.  O.  RicCj  for  the  respondent 

By  the  Oourt,  Davis,  J.  The  defendant  was  collector  of 
taxes  of  the  town  of  Humphrey.  He  seized  and  sold  the  plain- 
tiff's property  by  virtue  of  a  warrant  issued  to  him  by  the 
Bupernsors  of  Cattaraugus  county.  It  is  now  settled  by  Van 
JSeneselaer  v.  Witbeck,  (3  Seld.  517,)  that  the  warrant  and 
assessment  roll  to  which  it  is  annexed  ^constitute  one  process, 
and  a  fatal  defect  appearing  upon  the  face  of  either  renders 
both  void  and  the  collector  a  trespasser ;  but  it  is  equally  well 
settled  that  if  the  proce^  be  regular  on  its  face,  or  '^  in  due 
form,"  it  fully  protects  the  oflSicer  executing  it,  whether  the 
tax  was  legally  assessed  or  not  (Chegaray  v.  Jenkins^  1  Sdd, 
376,  Savacool  v.  Boughton^  5  Wend.  170.  Fatchin  v.  RU- 
tevy  27  Barb,  34)  The  real  question  upon  this  branch  of  the 
case,  therefore,  is  not  whether  the  plaintiff  was  peraonally 
asaeasabU  for  his  farm  in  Humphrey,  but  whether  such  facts 
appeared  on  the  defendant's  process  as  show  that  the  assessors 
had  no  jurisdiction  to  assess  him  therefor.  The  form  and  place 
in  which  his  name  is  inserted  in  the  roll  are  by  no  means  con- 
trolfing,  or  indeed  important,  on  this  question.  It  may  be  said 
that  the  roll  indicated  to  the  collector  that  the  plaintiff  was 
a  non-resident,  but  it  at  the  same  time  showed  that  he  was 
personally  assessed  for  lot  48,  by  namey  and  that  he  was  the 
person  of  whom  the  tax  was  to  be  collected  under  the  direc- 
tion of  the  warrant — to  collect "  o/the  several  persona  namedy" 
&o.  His  non-residence  was  not  material  if  not?dthstandiDg 
that  he  might  be  assessed  upon  the  lot ;  for  the  statute  ex- 
pressly provides  for  the  collection  of  taxes  of  non-residents  of 
the  town  "  assessed  upon  any  estate  of  such  person  situated 
out  of  the  ward  or  town  in  which  he  shall  reside.'^  (1  jS.  S.  919, 
§  10,  5th  ed.)  So  far  therefore  as  the  collector  is  concerned, 
it  is  only  material  to  inquire  whether  the  plaintiff,  being  a  non- 
resident, might  under  any  circumstance  be  assessed  in  jferaa- 
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nam  for  the  lot  in  Hamphrey.  If  he  might,  then  we  muflt 
assume^  for  the  protection  of  the  colIect'Or,  that  those  circam- 
stances  existed,  and  that  by  reason  of  them  the  assessors  had 
jurisdiction  to  make  the  assessment ;  because  it  is  no  part  of 
his  duty  "  to  dispute  the  authority  of  his  superiors,  unless 
upon  grounds  apparent  upon  the  face  of  their  mandate.  The 
law  does  not  give  him  the  means  of  ascertaining  extrinsic  facts 
for  this  purpose,  nor  does  it  attribute  to  him  the  capacity  for 
reyiewing  the  assessment  on  such  facts,  if  they  could  be  ascer* 
tained/'     (Chegaray  v.  JenkinSy  1  Sdden,  376.) 

The  provisions  of  the  revised  statutes  on  the  subject  of  the 
place  where,  and  the  person  to  whom,  property  is  to  be  assessed, 
as  amended  by  chapter  176  of  the  laws  of  1851,  so  far  as  im- 
portant to  the  question  before  us,  are  as  follows : 

*^  §  1.  Every  person  shall  be  assessed  in  the  town  or  ward 
wherein  he  resides  when  the  assessment  is  made,  for  «I1  lands 
then  owned  by  him  within  such  town  or  ward  and  occupied 
by  him  or  wholly  unoccupied. 

§  2.  Land  occupied  by  a  person  other  than  the  owner,  may 
be  assessed  to  the  owner  or  occupant^  or  as  non-resident  lands. 

§  3.  Unoccupied  lands  not  owned  by  a  person  residing  in  a 
ward  or  town  where  the  same  are  situated,  shall  be  denomi- 
nated lands  of  non-residents,  and  shall  be  assessed  as  herein- 
after provided." 

Before  the  amendment  of  1851  the  second  section  read  as 
follows :  ^^  §  2.  Land  owned  by  a  person  residing  in  the  tovm 
cr  ward  where  the  same  is  sittMtedy  but  occupied  by  another 
persony  may  be  assessed  in  the  name  of  the  owner  or  occupant." 

The  change  in  this  section  is  significant  and  important,  and 
seems  fully  to  supply  the  casus  omissus  pointed  out  by  Har- 
ris, J.  in  Van  Bensselaer  y.  OottreUy  (7  Barb,  127.)  In  the 
New  York  and  Harlem  Boil  Boad  Co.  v.  Lyon,  (16  Barb. 
651,)  the  court  seem  to  have  overlooked  the  amendment  of 
.1851,  and  to  have  decided  that  case  upon  the  statute  as  it 
stood  prior  to  the  amendment ;  or  the  force  and  effect  of  the 
chaiq^  was  loisapiH^ehended  by  the  learned  judge.    To  us  it 
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is  obvions  that  the  statute  as  amended  empo^rers  the  \ 
of  a  town  to  assess  lands  therein  situated^  occupied  by  a  pet" 
son  other  than  the  owner,  (though  owned  by  a  nonrreMefit,) 
to  the  owner  or  to  the  occupant,  or  as  non-resident  lands;  and 
that  this  was  the  purpose  of  the  amendment,  seems  apparent  on 
comparing  the  present  with  the  former  section,  and  obsenring 
the  words  stricken  out  and  those  added  by  the  legislature. 
I*ormeriy,  the  land  "occupied  by  a  person  other  than  the 
owner/'  which  might  have  been  assessed  to  "the  owner  or  oc- 
cupant/' was  only  "land  oumed  by  a  person  residing  in  the 
town  or  ward  where  the  same  i^  situated;'*  but  by  the  amend- 
ment this  limitation  is  wholly  stricken  out,  and  now  all  lands 
occupied  by  a  person  other  than  the  owner  may  be  assessed  in 
either  of  three  modes :  to  the  owner,  or  to  the  occupant,  or  as 
non-resident  lands.  This  leaves  to  the  assessors  a  reasonable 
discretion  in  such  cases,  to  be  exercised  with  a  view  to  the 
mode  most  likely  to  insure  the  prompt  and  certain  collection 
of  the  tax. 

The  assessors  of  Humphrey,  therefore,  had  power  to  assess 
lot  48  to  the  plaintiff,  provided  it  was  "land  occupied  by  a 
person  other  than  the  owner.''  There  is  nothing  in  the  de- 
fendant's process  to  show  him  that  it  was  not  so  occupied. 
In  form  the  assessors  have  sufficiently  assessed  the  lot  to  the 
plaintiff  ^er9ona%,  and  having  done  that,  so  far  as  the  col- 
lector is  concerned,  we  have  no  farther  inquiry  to  make.  In 
adjodging  the  land  to  be  occupied,  and  for  that  reason  assess- 
able to  the  plaintiff  as  owner,  they  may  have  wholly  mis- 
judged ;  but  the  collector  has  neither  authority  nor  means  to 
correct  their  error.  It  is  enough  for  him  that  his  process 
shows  a  tax  assessed  to  the  plaintiff  as  owner  of  a  lot  of  land 
situate  in  Humphrey;  and  it  is  of  no  consequence  that  it  also 
shows  the  jdaintiff  to  be  a  non-resident,  because  he  must  pre- 
sume that  the  fact  which  would  give  the  assessors  jurisdietiaa 
to  assess  the  land  to  the  plaintiff,  although  a  non-^edden^ 
also  existed. 

From  thesd  views  it  follows  that  the  wanaot  and  aflM»- 
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ment  in  this  case  were  a  protection  to  the  defendant,  and 
that  the  judgment  of  the  countj  court  should  for  that  reason 
be  affirmed. 

Ebis  Gbnbril  Tbbm,  Noyember  22, 1859.    Cfretnt,  Marvin  and  Jkans, 
Jnstices.] 


Thurhan  v8.  Akderson  and  others. 

VtAw  the  M6tlon  of  the  code  aUowIng  b  party  to  set  up,  in  an  action  to  en* 
force  B  legal  right,  an  eqnitBble  a^  well  as  b  legal  defenae,  if  b  defendant  fai 
an  action  of  ^{ectment  shows  an  equitable  right  to  the  possession  of  the 
premises,  as  against  the  plaintiff,  judgment  should  be  given  for  him. 

The  defendants  were  in  possession  of  land,  under  a  lease  for  a  term  of  years, 
from  W.,  who  had  contracted  to  purchase  the  premises,  and  was  in  posses- 
sion under  his  contract  After  the  making  of  the  lease,  Bod  alter  the  de* 
fendants  had  taken  possession,  the  plaintiiT,  with  notice  of  the  defendBut's 
rights,  took  an  assignment  of  the  contract  of  purchase,  from  W.,  and  subse-  . 
quently  ftilfllled  the  contract  of  purchase  and  obtained  a  deed  of  the  prem- 
ises. He  then  brought  this  action  against  the  defendants,  to  recoTer  the 
posaession.  Held  that  the  plBintiflT  hBd  no  equity  as  against  the  defendants ; 
and  that,  his  legal  title  haying  relation  to  the  contract,  was  subject  to  the 
right  of  the  defendants  to  occupy  under  their  lease.  Judgment  in  fa?or  of 
the  plBintifTreyersed,  and  new  trial  granted. 

ACTION  of  ejectment,  tried  at  the  Oswego  circnit  in  June, 
1859,  before  Da vibs,  J.  without  a  jury.  The  defendants 
were  in  pOBseesion,  under  a  lease  for  a  term  of  years,  from  one 
West,  who  had  contracted  to  purchase  the  premises,  and  was 
in  possession  under  his  contract.  After  the  making  of  the 
lease,  and  after  the  defendants  had  taken  possession,  the  plain^i- 
tiff,  with  notice  of  the  defendants'  rights,  took  an  assignment 
of  the  contract  of  purchase,  from  West,  and  subsequently  ful- 
filled the  contract  of  purchase  and  obtained  a  deed  of  the 
premises. 

Judgment  was  given  for  the  plaintiff;  the  justice  at  the 
cuooit  holding  that  the  evidence  did  not  prove  any  defense, 
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kgal  or  equitable,  and  that  the  plaintiff  was  entitled  to  re- 
cover.   From  that  judgment  the  defendants  appealed; 

A.  Perrtfy  for  the  appellants. 

G.  Andrews,  for  the  respondent. 

By  the  Court,  W.  F.  Allen,  J.  By  the  code,  a  party  may 
set  up,  in  an  action  to  enforce  a  l^al  right,  an  equitable  as 
well  as  a  l^al  defense,  {Code,  §  150 ;)  and  if  the  defendants 
had  an  equitable  right  to  the  possession  of  the  premises,  as 
against  the  plaintiff,  judgment  should  have  been  given  for 
them.  This  was  the  error  of  the  learned  justice  on  the  trial ; 
for  he  expressly  held  and  decided  that  the  evidence  offered  by 
the  defendants  did  not  prove  "any  defense,  either  legal  or 
equitable."  The  claim  and  title  of  the  defendants  is  purely 
equitable,  and  must  be  judged  by  the  rules  of  law  applicable 
to  titles  of  that  character.  But  cequitas  aequitur  legem  is  a 
very  common  maxim,  and  is  applied  in  those  cases  to  which 
the  rules  of  law  are  in  terms  applicable.  Lord  Hardwicke^ 
after  quoting  the  maxim,  added :  "  When  the  court  finds  the 
rules  of  law  right,  it  will  follow  them,  but  then  it  will  like- 
wise go  beyond  them."   {Paget  v.  Gee,  Ambler's  B.,  app,  810.) 

In  dealing  with  cases  of  an  equitable  natiue,  equity  adopts 
and  follows  the  analogies  furnished  by  the  rules  of  law. 
(1  Story's  Eq.  Jurist  §§  64,  64  a.)  Applying  to  the  equitable 
title  of  West,  under  whom  both  parties  to  this  action  claimed, 
the  rules  applicable  to  legal  titles,  the  plaintiff  would  he 
estopped,  as  the  grantee  of  West,  from  disputing  or  ccmtra- 
dicting  the  title  of  his  lessors. 

This  is  not  the  case  of  a  lease  granted  by  one  having  no 
title,  or  a  defective  title,  and  x^ho  has  subsequently  acquired 
a  valid  title  by  the  purchase  of  an  outstanding  titla  The 
title  of  West,  at  the  time  of  the  granting  of  the  lease  to  the 
defendants,  was  valid  and  differed  only  from  the  title  which 
subsequently  became  vested  in  the  plaintiff,  in  this,  that  the 
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latter  is  a  legal  while  the  former  was  a^eqnitable  title.  The 
equitable  grew  into  the  legal^  bat  the  odo  was  not  inconsist- 
ent with  or  adverse  to  the  other.  West^s  title  was  perfect  as 
an  equitable  title,  and  the  plaintiff  has  not  acquired  a  title 
adverse  or  paramount  to  it.  West  was  a  purchaser  under  an 
executory  contract,  and  as  such  was  the  equitable  owner  of 
the  premises,  subject  to  the  future  payments  to  be  made  by 
him.     (Moyer  v.  HinmaUy  3  Kern.  180.) 

The  vendor  was  the  trustee  of  the  legal  title  for  the  vendee, 
and  the  vendee  the  trustee  of  the  vendor  as  to  the  unpaid 
purchase  money.  (Story's  Eq,  Jur.  §  790  et  aeq!)  The  equi- 
table title  is  recognized  and  protected  by  law,  and  is  the  sub- 
ject of  sale  or  mortgage ;  and  the  rights  of  the  assignee  and 
mortgagee  will  be  protected  as  against  every  person  claiming 
under  the  equitable  owner  with  notice.  {Johnson  v.  Stagg, 
2  John.  510.  Jackson  v.  Bully  1  John.  Cos.  81.)  It  was  ad- 
mitted upon  the  trial  that  West  was  in  possession  under  the 
contract,  that  is,  with  the  assent  of  the  vendor,  and  as  of  right, 
by  virtue  of  the  contract.  He  had  a  possession  which  was 
transferable,  and  an  equitable  interest  in,  or  title  to,  the  prem- 
ises, which  was  also  the  subject  of  a  transfer.  He  could  trans- 
fer both  absolutely  or  conditionally.  He  might  transfer  his 
whole  interest  in  the  premises,  and  all  his  rights  under  the 
contract,  or  any  portion  of  such  interest  and  rights ;  or  he 
might  transfer  the  possession  for  a  limited  period,  and  the 
transferee  in  that  case  would  acquire  all  the  rights  of  a  par- 
tial assignee  of  the  contract,  so  far  as  should  be  necessary  to 
protect  his  rights  consistently  with  the  terms  of  the  contract. 
To  that  extent  he  would  be  subrogated  to  the  rights  of  the 
vendee,  under  the  contract,  and  might  perform  the  same  for 
his  own  protection  and  indemnity,  and  acquire  all  the  rights 
of  the  vendee,  as  against  the  vendor.  Any  one  who  should 
thereafter  succeed  to  the  rights  of  the  vendee  under  the  con- 
tract, with  notice  of  the  rights  of  the  transferee,  would,  within 
well  established  principles  of  law  as  well  as  equity,  take  in 
ffUbordinatioQ  to  all  their  rights,  and  all  equities  growing  out 
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of  his  dealings  witl^^ihe  vendee  in  respect  to  the  estate. 
{Parks  V.  Jackson^  11  Wend,  442.  Oouvemewr  v.  Lynck^ 
2  FadgCf  300.)  The  defendants  in  this  case  took  possession 
under  a  lease^  valid  as  against  West,  for  a  term  which  has  not 
yet  expired.  The  lessor  could  not,  so  long  as  they  performed 
the  covenants  of  the  lease,  oust  them  from  their  possession, 
whether  he  perfected  his  legal  title  by  the  payment  of  the 
purchase  money  upon  his  contract  or  not  It  is  not  necessa- 
ry, to  sustain  this  proposition,  to  refer  to  the  doctrine  of  es- 
toppel, by  which  a  lessor  who  has  demised  premises  with  a 
covenant  for  quiet  possession,  either  express  or  implied,  hav- 
ing no  title  and  subsequently  acquiring  a  title,  is  precluded 
from  making  use  of  that  title  to  the  prejudice  of  the  lessee, 
and  by  which  such  subsequently  acquired  title  is  made  to  en- 
ure to  the  benefit  of  the  lessee.  Such  is  the  very  familiar 
rule.  {Jackson  v.  Murray ^  12  John,  201.  Jackson  v.  Stevens^ 
13  id.  316.  Vanderheyden  v.  CrandaU,  2  Denio,  9.)  Here 
West,  the  lessor,  had  an  equitable  title  and  an  inchoate  legal 
title,  and  when  that  should  ripen  into  a  perfect  legal  title  he 
would  nevertheless  be  in  under  the  same  title  that  he  had  at 
the  time  of  the  leasei  His  deed  would  Operate  by  relation, 
and  become  effectual  from  the  time  of  making  his  contract^ 
so  as  to  protect  all  intermediate  interests.  {Moyer  v.  Sin- 
man,  supra.  Parks  v.  Jackson,  supra,  Jackson  v.  BvU^  stf- 
pra.  Jackson  v.  Rayinond,  1  John,  Cos,  86,  note,  Johnson 
V.  Staggj  2  John.  510.)  The  plaintiff  became  the  assignee 
of  the  contract  of  purchase  with  notice  of  the  lease  to  the  de- 
fendants, and  of  their  equities.  As  assignee  of  the  contract, 
he  was  charged  with  all  the  equities  resulting  fioom  the  lease, 
and  in  all  respects  occupied  the  position  of  West,  the  vendee 
and  lessor,  except  as  to  the  personal  covenants  of  West  as  les- 
sor. As  the  assignee  of  the  vendee  he  could  not,  considering 
his  right  to  possession  under  the  contract,  have  evicted  the 
lessees  of  West  and  put  an  end  to  the  lease.  His  equitaUe 
title  was  precisely  the  title  of  West  f  West  could  not  convey 
to  him  interests  or  rights  over  the  premises,  or  agaiust  the 
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occnpants^  which  he  had  not.  If  the  plaintiff  had  never  ob* 
tained  a  deed  of  the  premises  from  the  original  vendor,  it  will 
be  conceded  that  he  could  not  have  disturbed  the  defendants 
in  their  possession,  so  long  as  they  were  entitled  to  retain  pos- 
session under  their  lease.  This  being  so,  how  could  he  acquire 
rights  by  performing  the  contract  of  purchase  and  paying^the 
purchase  price  of  the  premises,  which  his  assignee,  th^  vendor, 
could  not  ?  The  proof  is  that  the  plaintiff  acquired  his  title, 
not  in  hostility  to  the  contract  to  West,  but  in  pursuance  and 
fulfillment  of  it.  His  title,  before  equitable,  became  a  legal 
title,  but  necessarily  subject  to  all  the  legal  incidents  and 
equitable  charges  to  which  his  equitable  title  was  subject. 
Having  purchased  the  equitable  title  with  notice,  he  cannot 
be  relieved  from  the  consequences  of  that  action,  even  by  a 
subsequent  purchase  of  the  legal  title.  (1  Story's  Eq.  Jur. 
§  64,  e.)  But  here  is  no  purchase  of  the  legal  title.  The 
payment,  which  was  the  consideration  of  the  deed,  is  referable 
to  the  contract  in  pursuance  of  which  the  deed  was  given ;  and 
as  the  title  of  the  vendee  would  have  related  back  to  the  date 
of  the  contract,  to  preserve  intermediate  rights,  the  same  effect 
must  be  given  to  the  plaintiff's  title  acquired  under  the  same 
contract.  It  is,  in  effect,  as  if  West  had  purchased  the  deed 
and  then  conveyed  to  the  plaintiff.  ( Van  Home  v.  Crain^ 
1  Paige,  455.  Jackson  v.  Hubble,  1  Cowen,  613.  Bank  of 
Utica  V.  Mersereau,  3  Barb.  Ch.  B.  568.)  The  plaintiff  re- 
ceived the  deed  because  he  was  the  assignee  of  West,  as  such 
assignee,  and  not  independent  of  him.  West  cannot  in  this 
way  get  rid  of  the  equities  of  his  lessees ;  nor  can  the  plain- 
tiff thus  profit  by  his  acquisition  of  the  legal  title.  Had  there 
been  an  attempt  to  surrender  the  contract,  equity  would  have 
entitled  the  defendants  to  come  in  for  their  own  protection, 
and  pay  up  the  amount  due  and  take  the  title  as  against 
West  and  all  claiming  under  him  with  notice  of  their  rights. 
The  plaintiff'  has  no  equity,  as  against  the  defendants,  and 
his  legal  title,  having  relation  to  the  contract^  as  it  does^  is 
Vol,  XXX.  40 
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subject  to  the  right  of  the  defendants  to  occupy  under  their 
lease. 

The  judgment  must  be  reversed^  and  a  new  trial  granted ; 
costs  to  abide  the  event 

[Onondaga  Genbsal  Tbbm,  January  8, 1860.    Pratt,  JBacon,  W.  F.  AlUn 
and  MtUlinj  Jnatices.] 


Hunqerforb's  Bank  vs.  Dobge  and  others. 

Accommodation  indorsers  of  a  promissory  note  made  by  a  corporation  are  not 
estopped  by  the  "  Act  to  prohibit  corporations  from  interposing  the  defense 
of  usury  in  any  action,"  passed  April  6, 1850,  from  alleging  usury,  as  a 
defense  to  an  action  brought  against  them  and  the  corporation  jointly,  upon 
the  note.    Pbatt,  J.  dissented. 

Such  indorsers  are  in  no  sense  strangers  to  the  contract  of  loan,  so  as  to  pre- 
clude them  fh>m  setting  up  the  defense  of  usury  when  sued  upon  their 
indorsement,  or  from  seeking  affirmative  relief  by  action,  on  the  ground  of 
usury. 

They  are  sureties  of  the  borrower,  and  as  such  are  embraced  in  the  tenn 
"  borrower,"  as  used  in  the  8th  section  of  the  revised  statutes  relating  to 
usury,  and  in  the  4th  section  of  the  usury  law  of  1887. 

THE  plaintiff  sued  the  Potsdam  and  Watertown  BaQ  Bead 
Company  as  maker,  and  the  other  defendants  as  indorsers 
of  a  promissory  note,  negotiated  with  the  plaintiff  and  dis- 
counted by  it  for  the  benefit  of  the  maker.  The  cause  was 
tried  at  the  Jefferson  circuit,  before  Mason,  J.  without  a 
jury,  and  it  was  proved  that  the  indorsers  were  accommoda- 
tion indoisers  for  the  rail  road  company,  and  that  the  loan 
and  discount  to  the  company,  upon  and  for  which  the  note 
was  given,  was  usurious.  The  rail  road  company  suffered  de- 
fault, and  the  judge  at  circuit  gave  judgment  against  the  other 
defendants,  for  the  amount  due  upon  the  note  for  principal 
and  interest,  and  from  that  judgment  the  defendants  appealed. 

J  F.  Starbucks  for  the  appellants. 

(7.  Andrews,  for  the  respondents. 
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W.  F.  Allek^  J.  The  plaintiff  loaned  to  the  Potsdam  and 
Watertown  Kail  Boad  Cbmpany  money  at  a  greater  rate  of  * 
interest  than  that  allowed  by  law,  and  to  secure  the  repay- 
ment of  the  money  so  loaned,  with  the  illegal  interest,  the 
note  in  suit  was  given — the  individual  defendants  indorsing 
as  the  sureties  and  for  the  accommodation  of  the  rail  road 
company,  the  maker  of  the  note.  Judgment  at  the  circuit 
was  given  against  the  indorsers,  upon  the  ground  that  they 
were  estopped  by  the  **  Act  to  prohibit  corporations  from  in- 
terposing the  defense  of  usury  in  any  action,''  passed  April  6, 
1850,  from  alleging  usury,  as  a  defense  to  this  action. 

The  defendants  are  in  no  sense  strangers  to  the  contract  of 
loan,  so  as  to  preclude  them  from  setting  up  the  defense  of 
usury  when  sued  upon  their  indorsement,  or  from  seeking 
aflftrmative  relief  by  action,  on  the  ground  of  usury.  They  are 
sureties  of  the  borrower,  and  as  such  are  embraced  in  the  term 
"  borrower,"  as  used  in  the  8th  section  of  the  revised  statutes 
relating  to  usury,  and  in  the  4th  section  of  the  usury  law  of 
1837.  (3  R.  8.  73,  §  8,  and  74,  §  13,  bth  ed.  Post  v.  Bank 
of  Utica,  7  HiU,  391.  CoU  v.  Savage,  10  Paige,  683.  Morse 
V.  Hovey,  9  id.  197.)  A  mere  stranger  to  the  transaction  can- 
not, ordinarily,  allege  usury  in  respect  to  it,  but  a  party  to  a 
deed  or  contract,  as  well  as  those  standing  in  legal  privity  with 
him,  can,  unless  estopped  or  under  disability  of  some  kind, 
always  show  it  to  be  void  when  it  is  sought  to  be  enforced 
against  him.  The  defendants  are  not,  certainly,  strangers  to 
their  own  contract  of  indorsement.  They  and  they  only  can 
aUege  the  invalidity  of  their  contract.  (Dixv.  Van  Wyck, 
2  HiUy  522.  Green  v.  Morse,  4  Barl.  332.)  They  are  not 
necessarily  restricted,  by  their  relation  to  the  principal,  to 
the  defenses  which  may  be  ma^e  available  to  the  maker  of 
the  nota  They  are  not  joint  contractors  with  the  maker, 
and  the  contracts  of  the  maker  and  indorsers  are  entirely 
distinct,  and  governed  by  different  rules.  The  contract  of 
the  one  is  conditional,  while  that  of  the  other  is  absolute. 
An  action  against  an  indorser  may  be  defeated  by  want  of  de- 
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mand  and  notice,  by  dealing  with  the  principal  debtor  to  his 
prejudice,  when  he  occupies  the  position  of  a  surety ;  and  an 
indorsement  may  be  void  as  obtained  by  fraud^  or  for  some 
other  reason,  while  the  contract  of  the  maker  is  valid.  So  too 
one  party  to  a  note,  maker  or  indorser,  may  be  estopped  by 
his  own  acts  from  setting  up  a  defense  true  in  fact  and  com- 
mon to  both,  and  which  would  be  fatal,  while  the  other  parties 
may  avail  themselves  of  it.  (McKnight  v.  Wheeler^  6  HiUj 
492.  Holmes  v.  Wmiama,  10  Paige,  326.  3  Kern.  316,  ^per 
DeniOy  J.  Chamberlain  v.  Totonaend,  26  Barb.  611.  Dotae 
v.  SchuUj  2  DeniOy  621.  Clark  v.  Si^sonj  4  id,  408.  Pres^ 
cott  V.  Davis,  4  Barb.  495.)  As  one  party  may  be  estopped 
by  his  own  acts  from  setting  up  a  defense,  so  he  may  be  estop- 
ped by  act  and  operation  of  law,  or  by  a  statute  describing 
him  by  name,  or  by  his  status  or  condition,  or  as  a  contractor 
in  a  particular  form,  without  affecting  the  parties  not  named. 
The  contracts  of  makers  and  indorsers  of  promissory  notes  are 
treated  as  they  are  in  truth,  separate  and  several  contracts. 
They  may  or  may  not  be  supported  by  the  same  consideration, 
but  a  joint  action  will  not  lie  against  them  although  they  may 
now,  by  statute,  be  sued  together ;  but  in  such  case  the  action  is 
regarded,  for  all  the  purposes  of  protecting  the  rights  of  parties, 
and  is  prosecuted,  as  a  several  action  against  the  several  parties. 
The  validity  of  the  contract  of  indorsement  does  not  neces- 
sarily depend  upon  the  validity  of  the  engagement  of  the 
maker.  It  is  jrue  where  both  grow  out  of  the  same  transac- 
tion, and  depend  upon  the  same  consideration,  if  one  is  ille- 
gal both  are  necessarily  so ;  but  it  does  not  follow,  that  because 
one  is  not  in  a  situation  to  allege  the  illegality,  the  other  shall 
be  precluded.  The  law  which  forbids  the  borrower  in  this 
case  to  allege  usury,  is  very  direct  in  its  terms  and  simple  in 
its  provisions.  ^'  No  corporation  shall  hereafter  interpose  the 
'defense  of  usury.''  Assignees  and  representatives  of  corpora- 
tions, although  not  named,  are  within  the  spirit  of  the  act, 
and  therefore  within  its  terms,  and  they  are  ,not  permitted  to 
avail  themselves  of  a  defense  from  which  the  corporation  is 
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excluded.  (Ourtis  v.  Leavitt,  15  N.  Y.  Bep.  296,  pi  8.) 
Whether,  under  all  circumstanoes,  creditors  and  others  claim- 
ing under  a  corporation  would  he  within  the  prohihition,  is 
not  settled,  and  is  not  free  from  douht,  hut  need  not  be  con- 
sidered here.  So,  too,  although  the  letter  of  the  act  merely 
forbids  corporations  from  interposing  the  defense  of  usury,  it 
has  been  very  properly  held,  that  it  necessarily  takes  from  the 
corporation  the  right  to  assert  the  usury  in  any  way  defens- 
ively, and  in  a  way  to  vacate  or  set  aside  a  contract  as  well  by 
affirmative  action  as  by  way  of  a  defense  to  an  action  on  the 
contract.  It  takes  from  the  corporation  the  olgection  of  usury. 
{BitUerworth  v.  O'Brien,  28  Barh.  187.)  This  being  so,  the 
language  used  by  the  learned  judge  of  the  court  of  appeals,  in 
Cwriis  V.  Leavitt,  was  appropriate  and  expressive.  The  un- 
dertaking of  a  corporation,  formed  upon  a  usurious  consid- 
eration, is  quoad  the  corporation  and  its  receiver  or  assignee, 
as  if  no  statute  of  usury  existed.  A  statute  is  as  no  statute 
to  one  who  is  prohibited  to  use  or  claim  the  benefit  of  it  It 
is  as  a  repealed  statute  to  him.  His  rights  are  not  affected 
by  it.  Judge  Comstock  says,  at  page  85,  ^^  My  impression  is 
that  the  act  must  be  construed  as  a  repeal  of  the  statute  of 
usury,  as  to  all  contracts  of  corporations  stipulating  to  pay 
interest,''  &c.  This  is  doubtless  true ;  but  that  does  not  ex- 
tend necessarily  to  collateral  contracts  of  others.  Here  we 
have  the  agreement  for  a  loan  usurious  in  itself,  consummated 
by  the  loan,  and  the  absolute  promise  or  contract  of  the  cor- 
poration to  pay,  as  to  which  it  ic^  said  and  need  not  be  de- 
cided, the  statute  of  usury  is  repealed,  and  the  collateral  and 
conditional  contract  of  the  sureties,  as  to  whom  the  statute 
of  usury  is  in  frill  force.  Judge  Brown,  at  page  154,  better 
expresses  my  idea  of  the  effect  and  operation  of  the  statute, 
and  refers  to  it  as  operating  upon  the  condition  of  the  artifi- 
cial beings  named,  and  thus,  as  to  them,  incidentally  affecting 
the  contract  He  says,  ^^  The  condition  of  this  class  of  beings 
becomes  the  same  as  if  the  usury  laws  never  existed."  The 
statute  operates  directly  upon  the  person,  and  only  indirectly 
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and  incideiitally  upon  the  contract  Interpretation  has  no 
place  in  respect  to  a  statute  or  other  instrument  which  is  per- 
fectly plain  and  easy  to  he  understood,  giving  the  words  their 
ordinary  and  usual  signification.  The  statute  was  passed  un- 
der the  pressure  of  the  case  of  the  Dry  Dock  Bank  v.  Th& 
American  Life  Insurance  and  Trust  Company,  in  which  the 
plaintiff  was  exonerated  from  the  payment  of  a  very  large 
sum  of  money  loaned  under  a  contract  held  to  be  usurious, 
(3  ComM.  344,)  and  was  not  designed  especially  to  give  needy 
tsorporations  the  advantage  over  needy  individuals  competing 
for  loans  in  the  money  market  It  may  have  had  that  effect, 
but  such  was  not  its  primary  object,  which  was  to  hold  corpo- 
rations to  their  engagements,  irrespective  of  the  general  policy 
of  the  usury  laws  as  affecting  the  contracts  of  individuals. 
The  language  chosen  is  well  calculated  to  carry  out  the  pri- 
mary object  of  the  act,  and  is  not  so  general  as  to  interfere  with 
the  usury  laws,  or  to  affect  individuals.  If  the  statute  of  1850 
by  implication  repeals  the  usury  laws,  so  far  as  contracts  for 
loans  to  corporations  are  concerned,  as  is  claimed,  then  a  repeal 
of  that  act  would  not  so  restore  the  usury  laws  as  to  invalidate 
contracts  made  during  its  existence,  by  bringing  them  within 
the  penalty  imposed  by  the  usury  laws.  A  repeal  of  the  act 
could  not  affect  the  contract ;  and  yet  my  impression  is,  that 
a  repeal  of  that  act  would  place  all  contracts  of  corpora- 
tions on  the  same  footing  with  contracts  made  by  individuals. 
The  statute  would  preclude  a  corporation  surety  from  inter- 
posing the  defense  of  usury^  although  the  individual  and 
principal  debtor  not  within  the  act  would  not  be  estopped. 
It  certainly  cannot  be  claimed  that  all  parties  to  a  promis- 
sory note  or  bill  of  exchange,  in  which  the  name  of  a  corpo- 
ration is  found  as  maker,  drawer,  indorser  or  acceptor,  are  by 
the  act  of  1850  debarred  from  the  prohibition  of  the  statutes 
of  usury.  It  is  supposed  that  there  is  some  mysterious  con- 
nection between  the  contracts  of  the  maker  and  indorsers  by 
means  of  the  loan  which  constitutes  the  consideration  of  both, 
by  which  the  disabilities  of  the  maker  are  transferred  to  the 
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indorsers.  Bat  I  am  unable  to  see  by  what  process.  If  the 
legislature  had  said,  as  they  might,  that  the  statutes  of  usury 
should  not  apply  to  contracts  for  the  loan  or  forbearance  of 
money  to  corporations,  the  case  would  be  different,  and  the 
plaintiff's  counsel  would  be  right ;  but  it  is  not  so  written, 
and  we  are  not  permitted  to  go  beyond  the  statute.  If  such 
had  been  the  substance  of  the  act,  then  it  would  not  have 
affected  the  liability  of  corporations  upon  contracts  made  in 
other  states,  and  void  by  the  usury  laws  of  those  states.  Our 
statutes  could  not  repeal  foreign  statutes,  and  they  could  have 
been  pleaded  in  our  courts.  But  ^he  statute  does  in  truth,  as 
intimated  by  Judge  Comstock  in  Curtis  v.  Leavitt,  prohibit 
corporations  from  interposing  in  our  courts  the  usury  laws  of 
other  states  and  countries  as  a  defense  to  their  contracts,  which 
shows  that  the  statute  operates  not  by  way  of  a  repeal  of  our 
statutes  of  usury,  but  simply  upon  the  person ;  that  the  pro- 
hibition is  personal.  I  do  not  suppose  that  it  would  make 
any  difference  if  the  action  was  against  the  defendants  as  joint 
borrowers  with  the  rail  road  corporation,  and  upon  a  joint 
contract.  But  it  is  not  so,  and  the  contracts  are  as  independ- 
ent as  if  written  on  separate  pieces  of  paper.  Suppose  the 
defendants  had  loaned  their  note  to  the  rail  road  company, 
payable  to  bearer,  and  the  company  without  indorsement  had 
sold  it  for  less  than  its  face,  so  that  it  would  have  been  void 
for  usury,  would  the  fact  that  the  loan  was  made  to  a  corpo- 
ration bring  the  parties  to  the  note  within  the  provisions  of 
the  act  of  1850,  and  exclude  them  from,  the  benefit  of  the 
usury  laws  ?  Certainly  not,  as  I  think ;  and  if  not,  then  the 
fact  that  the  corporation  indorsed  the  note  would  not  affect 
the  makers.  And  to  go  one  step  farther :  the  fact  that  the 
corporation  borrowed  the  indorsement  rather  than  the  note  of 
the  individuals,  would  not  vary  the  rights  of  the  parties.  By 
statute,  (3 B.  S.^  73,  §  5, 5th  ed')  "  All  bonds,  bills,  notes,  assur- 
ances, conveyances,  all  other  contracts  or  securities  whatsoever, 
&a,  whereupon  or  whereby  there  shall  be  reserved  or  taken  a 
greater  sum  or  value  for  the  loan  6t  forbearance  of  any  money. 
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&a  than  is  prescribed  by  statute,  shall  be  void."  An  indorse- 
ment by  way  of  security  is  within  the  provision.  The  note 
and  indorsement  received  vitality  by  the  transfer  to  secure  the 
loan,  and  depend  upon  it  as  a  consideration ;  and  if  that  is  ille- 
gal, the  contract  fails.  It  is  no  answer  to  the  plea  of  usury, 
when  interposed  by  the  indorser,  to  say  that  the  maker  is  es- 
topped, or  by  law  precluded  from  alleging  the  defense.  When 
the  maker  interposes  the  defense,  the  estoppel  may  be  replied. 
It  is  as  to  the  contract  of  the  corporation  that  the  statute  of 
usury  is  qtuisi  repealed,  not  as  to  the  contract  of  the  individ- 
ual indorsers.  It  is  only  by  a  construction  not  warranted  by 
the  language  of  the  act,  nor  required  by  any  necessity,  nor 
necessary  to  give  full  effect  to  the  statute  and  the  intent  of 
the  legislature  as  expressed  in  it,  that  it  can  be  claimed  that 
the  loan  to  a  corporation,  and  all  securities  connected  with  it, 
are  made  valid  by  being  taken  out  of  the  operation  of  the 
statutes  of  usury  by  the  act  of  1850,  and  I  am  not  prepared 
to  go  that  length.  We  are  referred  to  two  cases,  {Book  v. 
Lanmariy  24  Penn.  Rep.  435,  and  The  Market  Bank  of  Troy  v. 
Smithy  decided  by  the  United  States  district  court  for  Wiscon- 
sin, and  reported  in  the  Am.  Law  Beg.  for  September,  1859,) 
in  which  the  same  construction  was  given  to  the  statute,  and 
•with  the  reasoning  I  am  entirely  satisfied.  Perhaps  a  shorter 
answer  to  the  defense  interposed  in  those  states  would  have 
been,  that  the  laws  of  this  state  affecting  the  remedy  had  no 
extra  territorial  force,  and  such  would  have  been  consistent 
with  the  view  taken  of  the  statute.  I  think  the  learned  jus- 
tice erred  in  his  application  of  the  statute,  at  the  circuit,  and 
that  the  judgment  must  be  reversed  and  a  new  trial  granted; 
costs  to  abide  the  event. 

Bacon,  J.  concurred. 

Pratt,  J.  dissented. 

New  trial  granted. 

[Onomdaga  General  Term,  January  8,  1860.    Prait,  Bacon  and  IT.  F. 
AUen,  Justices.] 
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In  an  action  to  recover  possession  of  a  farm,  it  was  proved  that  a  son  of  the 
plaintiff  married  the  defendant,  in  1849,  and  had  two  children  by  her,  one 
of  whom  was  living  •,  that  the  son,  in  1860,  went  into  possession  of  the  farm, 
}}j  permission  of  the  plaintiff,  and  occupied  it  nntil  his  death,  in  1866 ;  the 
plaintiff,  dnring  such  occnpancy,  frequently  saying  the  farm  was  his  son's. 
The  defendant  offered  to  prove  that  her  husband  worked  for  the  plaintiff 
about  eight  years  after  he  became  of  age,  at  the  plaintiff's  request ;  that  in 
consideration  thereof,  and  of  love  and  affection,  the  plaintiff  gave  the  farm, 
by  parol,  to  his  son,  who,  in  virtue  thereof,  entered  on  the  premises,  took 
possession,  and  made  improvements,  and  paid  taxes,  on  it,  as  his  own,  by 
and  with  the  approbation  of  the  plaintiff;  that  the  plaintiff  always  treated 
his  son  as  owner,  and  at  the  deathbed  of  the  latter  informed  him  and  his 
wife  that  he  would  never  disturb  them.    The  evidence  was  excluded. 

MM  that  the  evidence  offered  should  have  been  received ;  and  that  it  would 
have  entitled  the  defendant  not  only  to  hold  the  farm,  but  to  receive  such  a 
conveyance  from  the  plaintiff  as  would  vest  in  her  and  her  surviving  child 
the  title  to  the  farm,  according  to  their  respective  rights  as  widow,  mother, 
daughter  and  heirs.    New  trial  granted.    C^mpbbll,  J.  dissented. 

rpHIS  action  was  brought  to  recover  posBession  of  a  farm 
X  of  land  containing  149  acres.  The  action  was  tried  at 
the  Chenango  circuit  in  September,  1859.  It  was  proved 
that  a  son  of  the  plaintiff  married  the  defendan1>  in  1849,  by 
whom  she  had  two  daughters,  one  of  whom  was  living  and 
under  six  years  of  age  at  the  time  of  the  trial.  The  son  went 
into  possession  of  the  farm,  by  permission  of  the  plaintiff,  in 
the  spring  of  1850 ;  and  lived  on  it  with  the  defendant,  and 
worked  it,  until  his  death  in  November,  1855.  He  left  no 
will ;  and  the  defendant  continued  in  possession  of  the  farm 
and  worked  it,  down  to  the  time  of  the  trial — her  daughter 
that  was  living  residing  with  her.  The  other  daughter  died 
after  the  decease  of  her  father.  The  defendant's  husband  was 
about  thirty  years  of  age  when  he  married  the  defendant. 
Before  the  defendant's  husband  died,  the  plaintiff  frequently 
said  the  farm  was  his  son's.  The  defendant,  under  her  answer 
setting  up  the  facts,  offered  to  prove  that  her  husband  worked 
for  the  plaintiff  about  eight  years  after  he  came  of  age,  at  the 
plamtiff's -request ;  that  in  consideration  thereof,  and  of  love 
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and  affection,  the  plaintiff  gave  tiie  fium  by  parol  to  his  son, 
whOy  in  virtue  thereof,  entered  on  the  premises  in  question, 
took  possession  and  made  improvements,  and  paid  taxes  on.it 
as  his  own,  by  and  unth  the  approval  of  the  plaintiff;  that 
the  plaintiff  always  treated  his  son  aS  owner,  and  atliis  death- 
bed informed  him  and  his  wife  that  he  would  never  disturb 
them.  The  judge  refused  to  allow  the  defendant  to  prove  her 
offer  and  each  and  every  part  thereof;  to  which  refusal  the 
defendant  excepted.  The  judge  directed  the  jury  to  find  a 
verdict  for  the  plaintiff;  to  which  direction  the  defendant  ex- 
cepted. The  jury  rendered  a  verdict  for  the  plaintiff  The 
judge  directed  that  the  exceptions  be  heard  in  the  first  in- 
stance at  a  general  term,  and  suspended  judgment  in  the 
mean  time. 

Henry  B.  Mygatt^  for  the  defendant,  cited  and  commented 
upon  the  following  authorities :  Bond  v.  Hopkins,  1  Schoalea 
<b  Lefrotfa  Sep.  413 ;  Morphet  v.  Jones,  1  Swanst,  181 ;  La- 
con  V.  MaHius,  3  Ath,  1 ;  1  CoUe's  Pari  Cos.  108 ;  17  Eng. 
Law  andEq.  212;  3  OiU  <&  J.  127;  6  Band.  605;  1  Har- 
rington,  532 ;  21  Missouri  Bep.  331 ;  20  id.  81 ;  14  Georgia 
Bep.  683 ;  Bathbun  v.  Bathbun,  6  Barb.  99 ;  1  John.  Ch. 
274;  14  John.  15;  4  Blackford,  $83 ;  9  Alabama  Bep.  756; 
8N,H.Bep.9;  18  Conn.  B.  222 ;  9  N.  H.  Bep.  386 ;  1  WaHs 
*  iS'.  383 ;  3  Watts,  255 ;  1  Binney,  378 ;  6  Watts,  509 ;  12 
Fenn.  Bep.  174;  19  id.  469 ;  6  Maryland  Bep.  443;  3  GtB, 
138;  BhodesY.  Bhodes,  3  Sand.  Ch.  279;  3  Dess.  593. 

Lester  Chase,  for  the  plaintiff,  cited  and  commented  upon 
the  following  authorities :  2B.8.  l34,  §  6 ;  1  id.  738,  §§  136, 
137;  Jackson  v.  Bogers,  1  John.  Cas.  33;  S.  C,  2  Cainetf 
Oases  in  Error,  314 ;  Jackson  v.  ESis,  13  John.  118 ;  Jack- 
son V.  Whiibeck,  6  Cowen,  632;  2  Humphrey,  174;  1  Bax- 
ley's  Ch.  176 ;  8  B.  Monroe,  566 ;  19  Penn.  Bep.  461. 
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Balcox,  J.  The  defendant  is  guardian  in  socage  of  her 
infant  daughter ;  (1  i2.  S.  718,  §§  5,  6  ;)  and  if  the  daughter 
is.entitled  to  hold  the  farm  in  question,  the  defendant  is  right- 
fully in  possession  of  it  as  her  ^ardian  in  socage.  (2  id. 
153,  §20.  nWmd,15:  19  t(i  306.)  Besides,  the  defend- 
ant  has  a  dower  right  in  the  f iarm,  and  is  heir  to  her  deceased 
daughter.  She  may  claim  the  farm  both  as  heir  and  guardian ; 
and  is  therefore  in  a  position  to  assert  an  equitable  right  to  it, 
if  her  husband  had  such  a  right  at  the  time  of  his  death. 

The  decisions  mainly  relied  on  by  the  plaintiff's  counsel 
were  all  made  in  actions  of  ejectment,  before  equitable  defenses 
could  be  interposed  in  such  actions.  It  must  be  conceded, 
however,  that  they  show  that  a  mere  parol  gift  of  land, 
though  possession  be  delivered  to  the  donee,  only  makes  him 
a  tenant  at  will  of  the  donor.  I  do  not  understand  the  defend- 
ant's counsel  to  dispute  this  proposition  :  if  I  did  understand 
him  to  deny  it,  I  should  surely  say  he  was  wrong. 

The  defendant's  offer  was  not  to  prove  a  mere  parol  gift  of 
the  farm  by  the  plaintiff  to  his  son ;  it  was  much  more.  She 
offered  to  show  a  parol  contract,  part  performance  of  it  by  the 
plaintiff,  and  entire  performance  of  it  on  the  part  of  her  hus- 
band. It  is  inaccurate  to  say  the  transaction  she  offered  to 
prove  only  amounted  to  a  mere  gift  of  the  farm  by  the  plain- 
tiff to  his  son,  {See  Moore  v.  Smally  19  Penn.  Sep.  469  ; 
3  Gm,  138 ;  HaH  v.  HaH,  3  Dea.  592.)  It  is  true  her  coun- 
sel called  it  a  gift,  at  the  trial  I  think,  in  doing  so,  he  mis- 
named it,  because  the  plaintiff's  love  and  affection  for  his  son 
was  one  of  its  ingredients.  The  most  material  part  of  the 
o£fer  was  to  prove  that  the  defendant's  husband  labored  eight 
years  for  the  plaintiff,  at  his  request ;  for  which  labor  the  lat- 
ter, by  reason  of  his  love  and  affection  for  his  son,  paid  him 
with  this  &rm.  Most  clearly,  if  the  labor  was  performed  at 
the  plaintiff's  request,  he  was  legally  bound  to  pay  his  son  for 
it.  The  offer  goes  further :  it  shows  that  the  son  accepted 
the  farm  in  payment  for  his  labor,  took  possession  of  it — ^held 
it  five  years,  until  he  died— made  improvements  on  it  and  paid 
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the  taxes  on  it  as  his  own,  by  and  with  the  approval  of  the 
plaintiff;  that  the  plaintiff  always  treated  his  son  as  the 
owner  of  the  farm,  and  at  his  deathbed  informed  him  and  the 
defendant  he  would  never  -disturb  them.  Now  considering 
the  lapse  of  time  since  the  son  performed  the  labor  for  the 
plaintiff,  the  utter  impossibility  of  the  administrator  of  the 
son  ever  recovering  compensation  therefor,  or  for  the  improve- 
ments the  son  made  upon  the  farm,  and  the  immeasurable 
injustice  that  would  flow  by  permitting  the  plaintiff  to  recover 
the  farm,  even  if  he  would  not  plead  the  statute  of  limitations 
to  any  personal  action  the  administrator  should  bring  against 
him,  it  seems  to  me  the  plaintiff  should  not  be  permitted  to 
rescind  this  parol  contract  for  the  want  of  a  deed  or  writing 
so  signed  as  to  vest  the  title  to  the  farm  in  his  son.  (See 
Bond  V.  Hopkins,  1  Sch.  &  Lef.  Rep.  433.)  "The  contract 
was  so  far  in  part  executed  as  to  render  it  unjust  to  rescind 
the  same."  (19  Penn,  Rep.  461.)  If  there  was  such  a  parol 
contract,  it  is  clearly  against  conscience,  and  fraudulent,  for 
the  plaintiff  now  to  repudiate  it  I  think  the  proof  offered 
would  have  brought  the  case  within  the  principle  applied  by 
the  assistant  vice  chancellor  in  Rhodes  v.  Rhodes,  (3  Sand. 
Ch.  R,  279.)  It  should  not  have  been  rejected  upon  any  ad- 
judication in  this  state  ;  {see  Parkhurst  v.  Van  Cortland,  14 
John.  15 ;  Malins  v.  Brown,  4  Comst  403 ;)  and  I  think  the 
weight  of  authority  in  other  states  and  in  England  is  in  favor 
of  its  admission.  It  seems  to  me  the  judge  must  have  con- 
strued the  offer  to  be  one  to  prove  a  mere  parol  gift  of  the 
farm ;  whereas  I  construe  it  to  be  an  offer  to  show  a  parol 
contract  for  the  farm,  founded  on  a  valuable  consideration,  so 
far  in  part  executed  as  to  render  it  impossible  to  do  substan- 
tial justice  to  the  parties  without  enforcing  it. 

It  is  unavailing  for  the  plaintiff's  counsel  to  argue,  that  if 
the  defense  in  this  action  prevails,  our  statute,  which  declares 
that  estates  or  interests  in  lands  shall  not  be  created,  granted, 
assigned,  surrendered  or  declared,  except  by  deed  or  writing 
properly  executed,  means  nothing.     We  could  not  now  hold^ 
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if  we  would,  that  no  parol  contract  aifecting  interests  in  lands 
shall  be  enforced,  though  partly  performed.  The  equity  rule 
is  wisely  settled  the  other  way.  The  only  duty  we  now  have 
to  perform  in  an  equity  case,  or  where  an  equitable  defense  is 
interposed,  is  to  see  that  the  parol  contract  concerning  the 
land  in  question  is  taken  out  of  the  operation  of  the  statute, 
by  such  a  part  perforpiance  as  renders  it  impossible  to  do  sub- 
stantial justice  to  the  parties  without  enforcing  it. 

My  conclusion  in  this  case  is,  that  the  evidence  offered  by 
the  defendant  should  have  been  received ;  and  that  it  would 
have  entitled  the  defendant  not  only  to  hold  the  farm,  but  to 
such  a  conveyance  from  the  plaintiff  as  would  vest  in  her  and 
her  daughter  the  title  to  the  farm,  according  to  their  respect- 
ive rights  as  widow,  mother,  daughter  and  heirs. 

The  verdict  in  the  action  should  be  set  aside  and  a  new  trial 
granted ;  costs  to  abide  the  event. 


Mason,  J.  concurred. 
Campbell,  J.  dissented. 


New  trial  granted. 


[Bbooxb  General  Term,  January  24, 1860.    Mason^  Balcom  and  Campbell^ 
Justices.] 


Simpson  and  wife  vs,  Moobe  and  others. 

A  testator,  by  his  will,  directed  his  executors  to  retain  and  invest,  and  keep 
invested  from  time  to  time,  one  sixth  part  of  his  estate,  upon  real  estate 
•ecnrity,  or  in  stocks,  aoi  to  apply  and  pay  over  the  %neom9  thereof,  to  his 
wife,  during'  her  life.  A  portion  of  the  trust  fund  was  invested  by  the 
trustee  appointed  in  the  place  of  the  executor,  in  the  capital  stock  of  the 
National  Bank.  The  charter  of  the  bank  expired  January  1, 1867,  and  the 
hank  reorganised  under  the  general  banking  law.  Preparatory  to  the  re- 
orgaiii£atl<ni,  the  bank  made  and  declared  a  dividend,  over  and  above  the 
par  value  of  the  stock,  of  18  per  cent;  leaving  it  to  the  option  of  the  stock- 
holders to  take  stock  in  the  new  bank,  adding  the  said  dividend  of  18  per 
pent,  or  to  take  the  same  in  money.    The  trustee  elected,  instead  of  money, 
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to  raceire  the  diyidend  in  the  new  stock,  and  received  the  lame,  and  bdd 
the  certificates  therefor. 

HMy  that  the  testator  intended  all  the  income  of  the  property  which  he  or- 
dered to  be  conyerted  should  he  paid  to  his  wife,  but  that  the  capital  so  in- 
Tested  should  be  prsserred. 

HM  dUo,  that  under  the  Case  of  Cflark»on  r.  Clarkion,  (18  Barh,  646,)  the 
payment  of  the  18  per  cent  by  the  bank  must  be  considered  as  a  diridend ; 
but  as  it  contained  part  of  what  was  held  as  capital,  when  the  stock  was 
purchased,  so  much  thereof  as  was  necessary  to  make  up  the  original  in- 
yestment,  oyer  and  aboye  the  par  yalue  of  the  stock  taken  by  the  trustee  in 
exchange,  should  be  retained  by  him ;  and  that  the  residue  belonged  to  the 
plaintiff. 

f[E  complaint  in  this  action  allied  that  John  Wilson, 
formerly  of  the  city  of  New  York^  died  on  the  2l8t  of  De- 
cemher,  1837,  leaving  a  will,  which  was  afterwards  admitted 
to  prohate,  and  recorded  in  the  office  of  the  surrogate  of  New 
York.  That  by  said  will  the  testator  bequeathed  to  the  plain- 
tiff Mary  Ann  Simpson,  then  his  wife,  the  income  daring  her 
life,  of  one  sixth  part  of  his  estate,  in  these  words :  "One 
sixth  part  of  all  my  estate  (including  the  proceeds  of  my  real 
estate  sold)  I  direct  my  executors  to  retain  and  invest,  and 
keep  invested  from  time  to  time  upon  real  estate  security  or 
in  stocks  by  them  deemed  safe,  and  to  apply  and  pay  over  the 
income  thereof,  from  time  to  time,  as  it  may  be  received,  to 
my  wife,  Mary  Ann  Wilson,  during  her  life,  to  be  to  her  sole 
and  separate  use  in  the  event  of  an  after-marriage."  The  will 
farther  directed,  that  upon  the  death  of  the  plaintiff  the  said 
one  sixth  should  be  divided  among  the  children  of  the  testa- 
tor and  their  representatives ;  subject  to  a  power  of  appoint- 
ment to  the  plaintiff,  as  to  three  fifths  of  the  fund,  among  her 
three  children.  The  testator  left  him  surviving  his  widow, 
Mary  Ann  Wilson,  who  had  since  intermarried  with  the  plain- 
tiff John  Simpson,  her  present  husband.  He  also  left  three 
children,  who  were  made  defendants,  together  with  A.  T. 
Moore,  who  was,  on  the  17th  of  September,  1856,  appointed 
by  the  court  trustee  under  the  will,  in  the  place  of  James 
McBride,  the  executor  and  trustee  named  in  the  will,  who  had 
died.    The  complaint  further  alleged  that,  at  the  time  of  the 
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appointment  of  Moore  as  such  trustee,  a  portion  of  the  trust 
fund  was  in  the  capital  stock  of  the  National  Bank  of  the 
said  city,  it  having  been  so  invested  by  McBride,  the  former 
trustee,  in  the  year  1844  That  it  amounted  to  69  shares,  of 
ft50  each,  and  for  which  McBride  paid  $50  per  share.  That 
the  charter  of  the  National  Bank  expired  on  the  1st  of  Jan- 
uary, 1857.  That  the  bank  reoi^nized  under  the  general 
banking  law,  and  preparatory  thereto  made  and  declared 
a  dividend  over  and  above  the  estimated  par  value  of  said 
stock,  of  18  per  cent,  and  left  it  to  the  option  of  its  stock- 
holders to  take  its  stock  under  its  new  incorporation,  adding 
the  said  dividend  of  18  per  cent,  or  to  take  the  same  in  money ; 
that  Moore,  as  such  trustee,  elected,  instead  of  money,  to  re- 
ceive said  dividend  in  the  new  stock,  and  received  the  same ; 
and  that  he  now  holds  and  claims  to  hold,  as  such  trustee,  the 
stock  certificates  of  the  bank,  for  the  same. 

The  complaint  then  alleged  that  a  certain  other  portion  of 
the  trust  fund,  at  the  time  of  Moore's  appointment  as  trustee, 
was  invested  in  the  capital  stock  of  the  Merchants'  Bank,  of 
the  city  of  New  York ;  having  been  so  invested  by  McBride 
in  October,  1848 ;  and  that  it  amounted  to  50  shares  of  $50 
each,  and  cost  $50  per  share.  That  the  charter  of  the  bank 
expired  January  1,  1857.  That  the  bank  continued  or  re- 
newed its  corporate  existence  under  the  general  banking  law, 
and  preparatory  thereto,  made  and  declared  a  dividend  over 
and  above  the  estimated  par  value  of  the  stock,  of  26  per 
cent,  and  left  it  to  the  option  of  the  stockholders  to  take  its 
stock  under  its  new  incorporation,  adding  the  said  dividend 
of  26  per  cent  to  the  original  shares,  or  to  receive  the  said 
dividend  of  26  per  cent  in  money.  And  that  Moore,  as  such 
trustee,  elected,  instead  of  money,  to  receive  said  dividend  in 
the  new  stock,  and  so  received  the  same,  and  holds  the  certifi- 
cates of  the  bank  therefor.  The  plaintiffs  claimed  and  allied, 
however,  that  such  dividend  did  not  belong  to  the  trust  estate, 
but  belonged  to,  and  was  the  property  of  the  plaintiff,  Mary 
Ann  Simpson,  as  ^*  income,''  under  the  will    The  complaint 
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alleged  that  the  plaintiff,  Mrl  Simpson,  had  demanded  of  the 
trostee  to  have  the  said  certificates  for  the  amount  of  said  final 
dividends,  and  that  the  same  be  transferred  to  her,  bnt  that 
he  refused  to  transfer  them,  claiming  that  the  same  belonged 
to  the  trust  estate  and  not  to  the  plaintiff  The  plaintifib 
prayed  judgment  that  the  defendants  be  required  to  transfer 
to  Mrs.  Simpson  the  said  bank  stock  certificates  for  said  divi- 
dends  of  18  and  26  per  cent,  respectively,  or  that  he  pay  to 
her  the  amount  thereof,  in  cash,  together  with  costs. 

The  infant  defendants  put  in  general  answers,  by  their 
guardian  ad  litem,  submitting  their  rights  to  the  protection 
of  the  court.  The  adult  defendants  admitted  most  of  the 
facts  set  forth  in  the  complaint,  but  denied  that  the  said 
Merchants'  Bank,  or  the  National  Bank,  made  or  declared 
dividends  over  and  above  the  estimated  par  value  of  their 
stock,  of  18  and  26  per  cent  respectively,  or  left  it  to  the  op- 
tion of  the  stockholders  to  take  stock  under  the  new  organiza- 
tioD,  addiug  the  said  alleged  dividends  of  18  and  26  per  cent 
in  money.  On  the  contrary,  they  alleged  that  the  said  18  and 
26  per  cent  was  the  enhanced  value  of  the  stocks  respectively, 
and  formed  a  part  of  the  principal  of  said  investment,  and 
that  the  defendant,  as  such  trustee,  elected,  instead  of  money, 
to  receive  said  enhanced  value  in  the  said  new  stock,  and  so 
received  the  same.  And  they  claimed  and  insisted  that  the 
certificates  for  the  additional  stock  belonged  to,  and  formed 
part  of  the  trust  estate,  and  not  the  income  thereof. 

Flanagan  &  OummingSy  fi)r  the  plaintiffs. 

Carnbreling  dk  Fyne,  for  the  defendants  Wilson  and  Ci* 
priant. 

B.  TV,  Bonnet/f  guardian  ad  litem  for  the  infant  defendants, 
in  person. 

Ingbaham,  J.  In  this  case  I  am  of  the  opinion  that  the 
testator  intended  all  the  income  of  the  property  which  he  or- 
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dered  to  be  invested  should  be  paid  to  the  wife,  but  that  the 
capital  so  invested  should  be  preserved. 

Under  the  case  of  Clarhaon  v.  Glarkson,  (18  Barb.  646,) 
the  payments  in  question  must  be  considered  as  dividends ;  but 
as  they  contained  part  of  what  was  held  as  capital  when  the 
stock  was  purchased,  so  much  thereof  as  was  necessary  to  make 
up  the  original  investment,  over  and  above  the  par  value  of 
the  stock  taken  by  the  trustee  in  exchange,  should  be  retained 
by  him,  and  the  residue  belongs  to  the  plaintiff. 

If  the  parties  do  not  agree  on  the  amount  to  be  retained  by 
the  trustee,  a  reference  will  be  ordered  by  the  court  on  settling 
the  order. 

The  costs  of  the  parties  to  be  paid  out  of  the  fund ;  such 
costs  as  to  the  defendant  Cipriant  only  to  be  paid,  down  to  the 
time  of  the  decease  of  his  wife. 

[Nbw  Tobk  Special  Tbbm,  December  28, 1859.    IngrakoM,  Jostioe.] 


Jokes  and  others  va.  Butleb  and  others. 

An  oljection  to  the  validity  of  a  marriage  setUement,  on  the  gromid  that  the 
parties  to  it  were  infants,  can  only  be  made  by  the  parties  themselyes. 

It  is  not,  for  that  cause,  Yoid,  but  voidable  merely,  at  the  option  of  the  infants  on 
arriving  at  fUl  age.  If  they  do  not,  within  a  reasonable  time,  seek  to  avoid 
it,  they  will  be  considered  as  ratifying  it. 

The  objection  cannot  be  made  by  the  trustee  acting  under  it  and  holding 
property  received  by  virtue  of  it,  when  a  court  of  equity  is  asked  to  compel 
him  to  render  an  account. 

He  cannot  dispute  the  authority  under  which  he  holds  the  trust  ftuds,  and 
seek,  in  that  numner,  to  retain  the  trust  property  to  his  own  use. 

Where  a  doed  is  made  to  a  trustee,  which  recites  that  the  trustee  has  deter- 
mined to  invest  |6000  of  the  trust  property  in  the  lots  thereby  conveyed, 
and  which  conveys  the  land  in  trust  to  and  for  the  purposes  of  the  trust, 
the  admissiona  and  tmsts  in  such  deed  are  to  be  taken  moat  strongly  against 
the  trustee ;  especially  where  the  admission  relates  to  matters  particularly 
within  the  knowledge  of  the  party  making  it 

ACTION  against  a  trustee  under  a  marriage  settlement,  for 
an  account,  and  to  have  the  trustee  changed. 
Vol.  XXX.  41 
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Inqbahak,  J.  This  action  is  brought  against  a  trostee,  to 
obtain  an  account,  and  to  have  the  trustee  changed,  on  the 
ground  of  a  misappropriation  of  the  trust  property.  The  trust 
arose  under  a  marriage  settlement  made  in  1813.  At  the  time 
of  its  execution  both  of  the  parties  to  it  were  under  age.  The 
defendant  Butler  was  appointed  trustee,  in  the  place  of  the 
original  trustee,  within  one  or  two  years  thereafter.  In  1816 
a  conveyance  was  made  to  the  trustee,  of  lots  in  Broome  street, 
which  recited  that  the  trustee  had  determined  to  invest  $5000 
of  the  trust  property  in  these  lots,  and  which  conve3red  the 
land  in  trust  to  and  for  the  purposes  of  the  trust.  Since  that 
time  the  wife  has  died,  and  the  plaintifis  claim  the  property 
•under  the  marriage  settlement  and  the  trust  deed. 

The  defendant  denies  that  the  lots  were  ever  purchased  with 
the  proceeds  of  the  trust  property,  and  claims  that  he  has  a 
release  from  the  parties  to  the  trust  deed,  vesting  the  property 
in  himself.  The  trustee  has  since  conveyed  the  property  to 
his  daughter,  who  is  also  made  a  party  to  the  action. 

The  objection  to  the  validity  of  the  marriage  settlement,  be- 
cause the  parties  to  it  were  infants,  can  only  be  made  by  the 
parties  themselves.  It  is  not,  for  that  cause,  void,  but  merely 
voidable,  at  the  option  of  the  infants  on  arriving  at  age.  If 
they  do  not,  within  a  reasonable  time,  seek  to  avoid  it,  they 
will  be  considered  as  ratifying  it  Least  of  all  should  such 
an  objection  be  made  by  the  trustee  acting  under  it  and  hold- 
ing property  received  by  virtqe  thereof,  when  a  court  of  equity 
is  asked  to  compel  him  to  render  an  account  Whether  the 
contract  between  the  parties  is  to  be  upheld  or  not,  he  cannot 
dispute  the  authority  under  which  he  holds  the  trust  funds, 
and  seek,  in  such  a  way,  to  retain  the  trust  property  to  his 
own  use.  But  independent  of  these  reasons,  the  parties  them- 
selves, after  coming  of  age,  recognized  the  deed,  and  ratified 
it  by  such  recognition. 

The  admissions  in  the  trust  deed,  that  the  trustee  had  in- 
vested $5000  of  the  trust  fiind  in  the  Broome  street  property, 
and  the  trusts  in  the  deed,  are  to  bo  taken  most  strongly 
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against  the  trustee.  More  especially  is  this  role  applicable  to 
a  case  where  the  admission  relates  to  matters  particularly 
within  the  knowledge  of  the  party  making  it.  It  may  be  that 
the  defendant  may  be  able  to  show  that  this  consideration  was 
ncTer  paid  from  the  estate.  Whether  he  could  relieve  him- 
self from  the  express  trusts  contained  in  the  deed  by  such  ev- 
idence is,  to  say  the  least^  doubtful.  As  the  case  stands 
before  me  there  is  nothing  to  warrant  such  a  conclusion,  and 
it  is  therefore  unnecessary  now  to  pass  upon  that  question. 
At  any  rate,  as  the  evidence  now  is,  it  is  proper  that  an  ac- 
counting should  take  place,  and  it  will  then  appear  whether 
at  the  time  of  the  giving  of  this  deed  the  defendant  had  in 
his  possession  sufficient  of  the  trust  property  for  this  purpose. 

It  is  contended  that  the  marriage  settlement  made  no  dis- 
position of  the  property  in  case  the  husband  should  survive 
the  wife,  and  that  the  property  therefore  has  vested  in  the 
husband,  by  the  death  of  his  wife.  By  the  deed  it  is  provided 
that  the  income  shall  be  applied  to  the  joint  use  of  husband 
and  wife  during  their  lives,  and.  to  the  husband  during  the 
remainder  of  his  life,  should  he  survive  the  wife.  This  limit- 
ation to  the  husband,  of  the  income,  during  his  life,  and  the 
subsequent  provisions  of  the  deed,  as  to  the  rights  of  the  chil- 
dren after  the  death  of  the  husband  and  wife,  sufficiently  show 
the  intent  of  the  parties  to  have  been  to  give  the  husband 
merely  the  income  of  the  property  after  the  death  of  his  wife, 
during  the  remainder  of  his  life,  and  not  to  give  him  the 
whole  property  on  her  death. 

Whether,  therefore,  the  children  claim  as  cestuia  que  trust 
under  the  marriage  settlement,  or  as  the  heirs  at  law  of  the 
mother,  would  be  immaterial.  The  facts  are  sufficiently  set 
out  in  the  complaint  to  entitle  them  to  relief  in  either  char- 
acter. And  where  the  facts  appear  in  the  complaint,  the  court 
is  to  give  such  relief  as  the  parties  are  entitled  to ;  whether  it 
be  asked  for  or  not,  in  the  prayer  of  the  complaint.  (2  Kern. 
336.)  There  are  other  questions  which  may  hereafter  arise, 
on  the  final  disposition  of  this  case^  in  addition  to  those  refer- 
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red  to,  which  will  require  further  explanation  before  the  trustee 
can  suooeed  in  relieving  himself  of  the  trust,  as  proposed  by  him. 

The  attempt  to  obtain  a  release  from  the  parents,  so  as  to 
deprive  the  plaintifG^  of  their  claims,  the  mode  in  which  the 
property  was  conveyed  to  the  daughter  without  consideration, 
and  other  matters  which  it  is  not  necessary  here  to  refer  to, 
all  tend  to  show  that  the  defendant  has  not  been  acting  in  the 
faithful  discharge  of  his  duty  as  trustee  and  solely  for  the  ben- 
efit of  those  for  whom  ha  held  the  trust. 

But  as  I  have  arrived  at  the  conclusion  that  the  trustee 
must  render  the  account,  so  as  to  ascertain  whether  he  had,  at 
the  time,  in  his  hands,  funds  from  which  the  lands  purchased 
in  Broome  street  could  be  paid  for,  I  shall  also  refer  it  to  the 
same  referee  to  inquire  whether  the  trustee  has  so  managed 
the  trust  funds  as  to  render  it  necessary,  for  the  protection  of 
the  plaintiff 's  interests,  that  jbhe  trustee  should  be  changed, 
and  that  he  report  the  proofs,  with  his  opinion  thereon.  And 
all  fiirther  directions  are  reserved  until  the  coming  in  of  such 
report 
«    Beference  ordered  to  William  Kent. 

[Nbw  York  Spbctal  Tbrk,  December  28, 1859.    Tngrdham,  Justice.] 


LoRiNQ  w.  The  Unitbd  States  Vulcanized  Gutta  Percha 
Belting  and  Packing  Company,  and  Sabgbnt. 

An  assigDinent  executed  by  a  roaDufacturiDg  corporation,  of  all  its  property, 
to  a  trustee,  in  tnist  for  the  benefit  of  creditors,  'which  expressly  admite 
that  it  is  made  in  consequence  of  the  company  having  become  unable 
to  pay  its  debts,  is  absolutely  void,  by  statute.    (1  JSL  S.  608,  %  4.) 

The  court,  in  the  Ist  district,  will  regard  the  decision  of  a  general  term,  in  any 
other  district,  as  controlling,  until  reversed  by  the  court  of  appeals ;  unless, 
fh>m  some  special  reason  appearing,  it  is  clearly  erroneous. 

THIS  action  was  bronght  by  the  plaintiff,  in  behalf  of  him- 
self and  all  other  creditors  of  the  defendant,  who  might 
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choose  to  come  in  and  contribute  to  the  expenses  of  the  smt. 
The  defendant  was  a  corporation,  created  and  formed  under 
and  by  virtne  of  the  act  of  the  l^islature  passed  February  17, 
1848,  entitled  '^  An  act  to  authorize  the  formation  of  corpo- 
rations for  manufacturing,  mining,  mechanical  or  chemical 
purposes,''  and  the  acts  amending  the*  same.  The  plaintiff 
was  a  judgment  creditor  of  the  defendant,  and  had  issued  ex- 
ecutions on  his  judgment,  which  had  been  returned  unsatisfied. 
The  complaint  alleged  that  the  defendant  had  executed  a  gen- 
eral assignment  of  all  its  property  to  John  0.  Sargent,  in  trust 
for  the  benefit  of  creditors;  that  the  said  assignment  was 
made  by  the  company  in  contemplation  of  its  insolvency,  and 
that  the  company  was  now  insolvent ;  that  the  assignment 
was  made  by  the  company  with  the  intent  to  delay,  hinder 
and  defraud  creditors,  and  was  contrary  to  the  provisions  of 
the  revised  statutes,  entitled  ^^  Special  provisions  relating  to 
certain  corporations,"  and  wholly  void.  For  these  and  other 
reasons  not  necessary  to  be  mentioned,  the  plaintiff  demanded 
judgment  that  the  assignment  be  adjudged  void,  as  gainst 
the  plaintiff  and  other  creditors  of  the  defendant ;  that  a  re^ 
oeiver  be  appointed,  &c. 

The  second  clause  of  the  assignment  was  as  follows : 
"Whereas  the  said  party  of  the  first  part  is  indebted  to  divers 
persons  in  considerable  sums  of  money  which  it  is  unable  to 
pay  with  punctuality  or  in  full,  and  is  desirous  of  making  a 
fair  and  equitable  distribution  of  its  property  and  effects 
among  its  creditors.'* 

The  assignment  was  dated  and  executed  the  24th  day  of 
December,  1858. 

The  defendant,  by  its  answer,  denied  that  the  assignment 
was  made  in  contemplation  of  insolvency,  or  with  the  intent 
to  delay,  hinder  or  defraud  creditors.  An  injunction  having 
been  previously  granted,  and  a  receiver  appointed,  the  plain- 
tiff now  applied  for  judgment,  upon  the  complaint  and 
answer. ' 
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B.  BodkcTy  for  the  plaintiff. 
E.  Sprout,  for  the  defendant. 

Ingraham,  J.  Under  the  decision  in  the  case  of  Harris 
y.  Thompson,  (15  Barb.  62,)  I  must  hold  the  assignment  in 
this  case  to  be  void.  It  expressly  admits  that  it  is  made  in 
consequence  of  the  company  having  become  unable  to  pay  its 
debts.  The  case  referred  to  decides  that  the  4th  section  of 
the  statute  (1  B.  8.  603)  applies  to  such  corporations,  and 
that  assignments  made  by  them  in  view  of  insolvency  are  void. 

That  decision  was  made  by  a  general  term  of  the  supreme 
court ;  and  we  some  time  since  held  in  this  diatrict  that  we 
should  regard  the  decision  of  a  general  term  in  any  other  dis- 
trict as  controlling,  until  reversed  by  the  court  of  appeals ; 
unless,  from  some  special  reason  appearing,  it  was  clearly 
erroneous. 

Judgment  ordered  for  the  plaintiff,  declaring  the  assign- 
ment void,  &c. 

[Nbw  Yobx  Spscxal  Tsxk,  December  28, 1859.    Tngrahamt  Jostioe.] 


Village  of  Warren  vs.  Philips  and  others. 

A  bond,  executed  by  the  coHector  of  an  Incorporated  Tillage,  and  his  i 
to  the  Tillage,  by  its  corporate  name,  after  naming  the  obligors,  and  describ- 
ing them  as  inhabitants  of  the  Tillage,  declared  that  they  were  "  held  and 
firmly  boand  in  the  penal  sum  of  eight  hundred  dollars,  to  be  paid  to  the 
trustees  or  their  successors  in  office.'*  In  the  recital,  preceding  the  coiidi> 
Uon,  it  was  stated  that  P.,  one  of  the  obligors,  had  been  choeen  coQector  of 
said  Tillage ;  and  the  bond  was  conditioned  for  the  faithful  •performance  of 
his  duties  as  such  collector.  JBdd  that  the  bond,  although  not  «f»  Urm» 
executed  to  the  Tillage  by  its  corporate  name,  was  a  substantial  compUanoe 
with  the  proTisions  of  the  statute,  so  far  as  related  to  the  obligees  therein, 
and  was  ralid  and  obligatory  upon  the  parties  thereto. 

As  soon  as  a  bond,  executed  by  a  Tillage  collector  and  his  sureties,  is  accepted 
by  the  tmstees  of  the  Tillage,  it  becomes  a  Talid  and  obligatoiy  inatnuiMnt; 
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although  the  approval  of  such  bond  is  manifested  only  by  a  resolotion, 
passed  by  the  trustees. 

The  provision  in  the  statnte,  for  the  indorsement  of  a  certificate  upon  the  bond, 
by  the  trustees,  showing  their  approval  of  the  sureties,  is  merely  direotory ; 
and  the  omission  of  such  certificate  will  not  affect  the  instrument  itself,  or 
its  validity. 

An  objection  that  the  complaint  is  not  sufficiently  certain,  in  its  allegations, 
cannot  be  taken  by  demurrer.  The  defendant's  remedy  is  by  motion  to 
make  the  complaint  more  definite  and  certain  in  the  particular  specified. 

Although  no  express  authority  be  given  to  a  village  corporation,  by  its  act  of 
incorporation,  for  the  prosecution  of  suits  for  debts  and  other  demands,  it 
may,  under  the  general  powers  conferred  upon  all  corporations,  sue  upon  a 
bond  given  to  the  corporation  by  the  village  collector ;  and  this,  without 
waiting  until  a  warrant  has  been  issued  by  the  county  treasurer,  pursuant  to 
the  statute,  (1  iS.  6r.  400,  ( 13,)  for  the  collection  of  the  unpaid  tax  out  of  the 
collector's  individual  property,  and  has  been  returned  unsatisfied. 

That  provision  relates  only  to  warrants  issued  to  collectors  of  taxes,  by  the 
board  of  supervisors ;  and  does  not  apply  to  collectors  of  dty  ot  village 
taxes,  except  in  special  cases  where  it  is  made  applicable. 

APPEAL  from  a  judgment  rendered  at  a  special  term^  over- 
ruling a  demurrer  to  the  complaint  The  complaint 
alleged  that  the  plaintiffs  were  a  corporation  under  the  general 
statutes  of  the  state  of  New  York,  for  the  incorporation  of 
viUageSy  passed  in  the  year  1847 ;  that  at  an  election  for  offi- 
cers of  said  villi^  of  Warren,  held  in  said  village,  in  March, 
1857,  the  defendant  John  Philips  was  duly  elected  collector 
for  said  village ;  and  afterwards,  for  the  purpose  of  renewing 
his  warrant  for  the  collection  of  taxes  of  said  village,  the  said 
Philips,  and  the  defendants,  Samson  Marks,  jun.  and  James 
Creney,  executed  and  delivered  to  the  said  village  a  bond, 
of  which  the  following  is  a  copy : 

"  Know  all  men  by  these  presents,  that  we,  John  Philips, 
Samson  Marks,  jun.  and  James  Creney,  of  the  village  of  War- 
ren, in  the  town  of  Haverstraw,  in  the  county  of  Bockland, 
state  of  New  York,  are  held  and  firmly  bound  in  the  penal 
sum  of  eight  hundred  dollars,  to  be  paid  to  the  trustees  or  their 
successors  in  office ;  to  which  payment  well  and  truly  to  be 
made,  we  bind  ourselves,  our  and  each  of  our  heirs,  executors 
and  administrators,  jointly  and  severally,  firmly  by  these  pres* 
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ents.  Sealed  with  our  seals,  and  dated  the  4th  day  of  Febru- 
ary, A.  D.  1858.  Whereas  the  above  bounden  John  Philips  has 
been  chosen  collector  of  said  village  of  Warren,  now  therefore 
the  condition  of  this  obligation  is  such,  that  if  the  said  John 
Philips  shall  well  and  faithfully  execute  his  duties  as  such 
collector,  the  above  obligation  to  be  void,  else  to  remain  in 
full  force  and  virtue." 

The  plaintiflF  further  showed  that  said  bond  was  approved 
by  the  trustees  of  Warren  village,  at  a  subsequent  meeting  of 
said  trustees,  by  resolution  entered  in  the  minutes  of  the  trus- 
tees, and  a  tax  list,  with  a  warrant  thereto  annexed,  was 
thereupon  issued  to  said  Philips  for  the  collection  of  the  taxes 
of  said  village,  which  warrant  expired  on  or  about  the  15tli 
day  of  March,  1858 ;  that  philips  had  failed  to  execute  his 
duties  as  such  collector,  in  that  he  had  collected  a  laige  amount 
of  money  prior  to  the  expiration  of  his  said  warrant,  and  that 
he  had  neglected  and  refused  to  pay  over  to  the  treasurer  of 
said  village  the  sum  of  $286.76  of  the  moneys  so  collected  by 
him,  although  often  requested  so  to  do ;  and  that  the  defend- 
ants Samson  Marks,  jun.  and  James  Creney  had  had  notice  of 
such  default,  and  also  refused  to  pay  said  amount  or  any  part 
tiiereof.  Wherefore  the  plaintiffs  demanded  j  udgment  against 
the  defendants  for  the  sum  of  $286,76,  together  with  interest 
thereon  from  the  15th  day  of  March,  1858. 

To  this  complaint  the  defendants  demurred,  on  the  ground 
that  it  appeared  upon  the  face  of  said  complaint  that  the  same 
did  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
The  justice  before  whom  the  demurrer  was  argued,  at  special 
term,  was  of  the  opinion  that  the  omission  of  the  name  of  the 
obligees  in  the  bond  was  not  fatal  to  its  validity,  but  might 
be  cured  by  the  condition  and  by  parol  evidence,  if  necessary 
to  show  who  were  intended  by  the  trustees  and  their  success- 
ors. That  the  omission  of  the  approval  of  the  sureties  did 
not  affect  the  validity  of  the  bond;  that  provision  being 
merely  directory.  That  it  did  not  appear  from  the  complaint 
that  the  tax  list  ddivered  to  the  collector  was  for  a  new  tax. 
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It  might  have  been  for  the  old  tax  tmoollected.  If  there  had 
been  no  moneys  oollected  for  which  that  bond  was  given  as 
secnrityy  such  matters  most  be  proved  on  the  trial  He 
also  held  that  the  objection  that  no  judgment  could  be  recov- 
ered on  the  bond  until  after  proceedings  had  been  taken  by  war^ 
rant  against  the  collector,  could  not  be  taken  on  demurrer.  It 
need  not  be  averred  in  the  complaint.  That  that  provision 
seemed  to  be  directory  to  the  supervisor  to  compel  him  to  put 
the  bond  in  suit,  but  did  not  prohibit  the  action  on  the  bond, 
previously.  Judgment  was  accordingly  given  for  the  plaintiff^ 
on  the  demurrer,  with  leave  to  the  defendants  to  answer,  on 
payment  oi  costs. 

Soffman  it  Hopper^  for  the  appellants. 

Edw.  PyCy  for  the  respondents. 

By  the  Courtj  Lott,  P.  J.  The  complaint  in  this  action, 
after  alleging  that  the  plainti£b  are  a  corporation  under  the 
general  act  for  the  incorporation  of  villages,  and  that  the 
defendant  Philips  was,  in  1857,  duly  elected  collector  of  the 
village,  avers  that  he  with  the  two  other  defendants  as  his 
sureties,  for  the  purpose  of  renewing  his  warrant  for  the  col- 
lection of  taxes  therein,  executed  and  delivered  to  the  said 
village  a  bond,  of  which  a  copy  is  set  forth ;  that  the  said 
bond  was  approved  by  the  trustees  of  the  village  at  a  subse- 
quent meeting  of  the  trustees,  by  a  resolution  entered  in  their 
minutes ;  that  a  tax  list,  with  a  warrant  thereto  attached,  was 
thereupon  issued  to  said  Philips  for  the  collection  of  the  taxes 
of  said  village ;  that  the  warrant  had  expired,  and  that  he  had 
failed  to  execute  his  duty  as  such  collector,  by  his  neglect  and 
refusal  to  pay  over  to  the  treasurer  of  the  village  the  sum  of 
$286.76,  collected  by  him  prior  to  the  expiration  of  said  war- 
rant, and  that  his  sureties  have  been  notified  of  his  default. 
Upon  these  facts  judgment  is  demanded  for  the  said  sum, 
with  interest  from  the  expiration  of  the  warrant.  A  demurrer 
to  this  complaint  was  interposed,  on  the  ground  that  the  same 
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does  not  contain  fiicts  sufficient  to  oonstitnte  a  canse  of  action. 
The  principal  question  presented  for  onr  decision  arises  on  the 
form  of  the  bond  and  its  approval. 

The  act  for  the  incorporation  of  villages  {Laws  of  1847, 
ck.  426,  §  61)  provides  and  requires  that  the  collector  of  eveiy 
village  incorporated  under  it,  before  receiving  any  warrant  for 
the  collection  of  taxes, ''  shall  execute  to  such  village  by  its 
corporate  name,  and  deliver  to  the  trustees  thereof,  a  bond 
with  sufficient  sureties,  to  be  approved  by  them  by  a  oertifi- 
oate  of  approval  signed  by  them  and  indorsed  thereon,  condi- 
tioned for  the  fiaithful  performance  of  his  official  duties;  and 
if  he  shall  n^lect  to  execute  and  deliver  to  the  trustees  such 
bond,  within  three  days  after  being  notified  by  the  president 
to  do  so,  his  office  shall  be  vacant/' 

The  bond  in  question  is  not  in  terma  executed  to  the  vil- 
lage by  its  corporate  name.  It,  after  naming  the  obligors,  and 
describing  them  as  inhabitants  of  the  village  of  Warren,  de- 
clares that  they  "  are  held  and  firmly  bound  in  the  penal  sum 
of  eight  hundred  dollars,  to  be  paid  to  the  trustees  or  their 
successors  in  office/'  It  however,  in  the  recital  preceding  the 
condition,  States  that  Philips,  one  of  the  obligors,  ^'  has  been 
chosen  collector  of  said  village  of  Warren,"  and  then  is  condi- 
tioned for  the  fiuthful  performance  of  his  duties  as  such 
ooUector. 

The  instrument  is  very  inartificially  drawn,  and  discloses  a 
want  of  proper  attention  on  the  part  of  the  trustees  to  a  mate- 
rial and  responsible  part  of  their  duties.  We  are  of  opinion, 
however,  that  it  is  a  substantial  compliance  with  the  provis- 
ions of  law  above  set  forth.  It  is  a  rule  of  construction,  that 
the  whole  contract  is  to  be  considered,  in  determining  the 
meaning  of  any  or  all  of  its  parts.  The  condition  of  a  bond 
may  therefore  be  referred  to  for  the  purpose  of  explaining  the 
obligatory  part,  and  the  recital  in  an  instrument  affords  much 
light  and  aid  in  the  interpretation  of  other  parts  thereof 
(2  Preston  on  Contracts,  14,  dc.) 

By  reference  to  the  condition  and  recital  of  the  instrument 
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in  qnestioD,  there  can  be  no  donbt  that  it  was  intended  hj  the 
parties  to  be  a  bond  to  the  village.  They  show  the  induce- 
ment and  reason  for  its  ezecntion  to  have  been  the  fact  that 
Philips  was  chosen  the  ooUector  of  the  village  of  Warren^ 
and  that  the  object  was  to  secure  the  faithful  perfonnance  of 
his  duties. 

When,  then,  the  obligors  bind  themselves  in  the  penal  sum 
of  $800,  to  be  paid  to  the  trustees  or  their  successors  im^ficcy 
it  is  evident  that  the  trustees  of  the  village  named  were  in- 
tended, and  it  operates  as  a  bond  to  them,  from  the  declara- 
tion that  the  sum,  for  the  payment  of  which  they  are  so  bound, 
is  to  be  paid  to  them. 

It  is  true,  nevertheless,  that  if  the  bond  be  as  construed,  it 
is  not  executed  to  "  the  village  by  its  corporate  name"  The 
trustees,  however,  were  by  the  law  to  receive  it.  They  repre- 
sent the  corporation,  and  it  acts  by  and  through  them.  They 
in  their  official  capacity  may  indeed  be  said  to  be  the  corpo- 
ration. The  obligation  was  not  intended  to  be  to  them  as 
individuals.  It  is  to  ^'  the  trustees  or  their  successors  in  office,'' 
which  is  a  clear  indication  that  it  was  understood  to  be  to 
them  in  their  corporate  character  and  capacity.  It  is  not  ne- 
cessary, when  a  bond  is  required  by  law  to  be  given  by  a  public 
officer,  that  it  shall  conform  in  all  respects  to  the  form  thereof 
prescribed  by  statute ;  but  it  is  '^  sufficient  if  it  conform  thereto 
substantially,  and  do  not  vary  in  any  matter  to  the  prejudice 
of  the  rights  of  the  party  to  whom  or  for  whose  benefit  such 
bond  shall  have  been  given.''  This  is  expressly  declared  by 
statute.    (2  B.  8.  556,  §  33.) 

Several  adjudications  have  been  made  in  relation  to  bonds 
of  constables,  showing  what  has  been  considered  a  substantial 
compliance  with  the  law,  in  relation  to  the  security  required 
to  be  given  by  them^  to  which  it  may  be  useful  to  refer,  for  the 
purpose  of  determining  whether  the  bond  in  question  conforms 
substantially  to  the  statute.  It  was  required  by  2  Rev,  Latos, 
(p.  126,)  that  every  constable^  before  entering  on  his  duties, 
should  execute  an  instrument  in  writing  under  his  hand  and 
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seal,  before  the  supervisor  or  town  clerk,  and  to  be  approved 
by  saeh  officer,  by  which  he  and  his  sureties  should  jointly 
and  severally  agree  to  pay  to  each  and  every  person  snch  som 
of  money  as  he  should  become  liable  to  pay  on  account  of  any 
execution  that  should  be  delivered  to  him  for  collection ;  and 
it  was  also  provided  that  such  approval  should  be  indorsed  on 
the  instrument.  In  giving  a  construction  to  these  provifiions, 
it  was  held  in  The  People  v.  Holmes,  (2  Wend,  281,  and  5  id. 
191,)  that  a  bond  to  <^  the  people  of  the  state  of  New  York, 
in  a  penalty  conditioned  that  the  constable  should  pay  to  each 
and  every  person  such  sums  of  money  as  he  should  become 
liable  for  on  account  of  any  execution  which  should  be  deliv- 
ered to  him  for  collection/'  was  a  sufficient  compliance  there- 
with; while  in  Button  v.  Kehey,  (2  Wend.  615,)  a  simple 
agreement,  without  any  penalty,  to  pay  to  any  person  who 
might  be  aggrieved  by  the  constableVneglect  of  duty  in  pay- 
ing over  such  money,  was  approved  and  sustained. 

Subsequently,  the  case  of  SkeUinger  v.  Tendes  (12  Wend. 
306)  came  up  for  consideration.  The  action  was  brought  on 
an  instrument  bearing  date  5th  March,  1828,  signed  but  not 
sealed  by  a  constable  and  bis  sureties,  which,  after  reciting 
the  appointment  of  the  constable,  was  in  the  following  terms: 
*^  We  the  subscribers  engage  that  all  papers  that  shall  oome 
into  his  hands  as  a  constable  shall  be  well  and  faithfully  exe- 
cuted by  him,  and  that  he  shall  collect  and  pay  over  all  exe* 
cutions  that  are  collectable,  and  that  we  will  be  accountable 
to  all  persons  in  whose  favor  any  execution  may  come,  for  ihe 
damages  in  the  same,  if  not  paid  over  to  him  or  them  aocord- 
ing  to  the  statute  in  such  case  made  and  provided ;  and  also 
we  are  accountable  for  all  attachments  and  summonses,  &c. 
appertaining  to  the  said  office  of  constable."  The  plaintiflf 
was  nonsuited,  on  the  trial  in  the  court  below,  upon  the  ground 
that  the  instrument  was  not  a  vdUd  instrumenty  within  the 
statute.  This  judgment  was  reversed,  and  Judge  Savage,  in 
his  opinion,  says,  in  answer  to  the  objection  that  the  instru- 
ment was  not  in  the  fbtm  oontaiaed  ivi  the  statute:  ^'  It  » 
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sufficient  that  the  subBtance  is  there ;''  and,  after  oommeBtiDg 
on  the  several  provisions,  he  concludes  by  saying,  ^'  tiie  in- 
strument is  a  valid  agreement  by  the  persons  who  executed  it, 
in  so  £Bur  at  least  as  execution  creditors  are  concerned." 

These  cases  fully  justify  the  conclusion  that  the  bond  utider 
consideration  conforms  substantially  to  the  requirements  of 
the  statute  so  far  as  relates  to  the  obligees  therein ;  and  as  it 
is  not  denied  but  that  it  is,  as  to  the  form  thereof,  in  all  other 
respects  sufficient,  it  must  be  held  to  be  valid  and  obligatory 
on  the  parties,  unless  another  objection  taken  thereto,  now  to 
be  considered,  is  available. 

The  act  provides  for  the  delivery  to  the  trustees  of  a  ^^  bond 
with  sufficient  sureties,  to  be  approved  by  them  by  a  certifi- 
cate of  approval  signed  by  them  and  indorsed  thereon."  The 
only  allegation  in  the  complaint,  in  relation  to  the  approval 
of  the  bond,  is,  that  it  was  approved  by  the  trustees  at  a 
meeting  held  by  them  subsequent  to  its  delivery,  by  resolution 
entered  in  the  minutes  of  said  trustees ;  but  it  does  not  appear 
that  they  ever  signed  and  indorsed  any  certificate  of  such  ap- 
proval on  the  bond.  A  similar  certificate  was  directed  to  be 
indorsed  on  the  bond  required  to  be  given  by  a  constable,  to 
which  reference  has  been  made ;  and  it  appears  that  the  town 
derk  neglected  to  indorse  his  approval  of  the  sureties,  in  the 
case  of  Skellinger  v.  YendeSy  (supra.)  It  was  there  insisted 
that  the  omission  invalidated  the  instrument ;  but  the  court 
say :  "  That  provision  was  intended  for  the  benefit  of  those 
who  should  put  executions  into  the  hands  of  the  constable, 
and  has  no  connection  with  the  liability  of  the  sureties.  Their 
signature  was  all  that  was  necessary  to  make  them  liable ;" 
and  adds,  that  "  there  is  nothing  in  the  language  or  the  policy 
of  the  statute  which  makes  void  any  such  instrument  executed 
for  the  security  of  execution  creditors/'  80  in  this  case,  the 
bend  was  intended  to  secure  the  village  gainst  loss  on  account 
of  the  default  of  the  collector,  and  to  prevent  him  from  pro^ 
ceeding  to  collect  any  tax  until  satisfactory  security  was  given 
for  the  faithful  perfcHrmanoe  of  his  duty ;  and  to  that  end  the 
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troBteeB  were,  by  section  57,  BubcL  13,  authorized  to  fix  the 
penalty,  and  decide  upon  the  sufficiency  of  the  sureties  in  such 
hond.  As  soon  as  a  bond  with  sureties  was  accepted,  it  be- 
came a  valid  and  obligatory  instrument.  The  indorsement  of 
a  certificate  showing  the  approval  of  the  sureties  was  directory 
only  to  the  trustees.  It  might  afford  evidence  of  the  fiu^  of 
approval,  but  its  omission  did  not  afiifct  the  instrument  itself 
or  its  validity. 

Our  conclusion  therefore  is,  that  the  bond  described  in  the 
complaint  is  sufficient,  and  obligatory  on  the  parties. 

It  is  insisted,  however,  that  the  allegations  in  the  complaint 
are  not  sufficiently  certain  to  show  that  the  warrant  referred 
to  was  for  the  collection  of  taxes  returned  as  unpaid  on  a  war* 
rant  previously  issued ;  nor  that  the  money  alleged  to  have 
been  collected  and  retained  by  him  was  part  of  the  taxes  spe- 
cified in  the  list  and  warrant  for  which  this  bond  was  given ; 
and  if  they  are,  yet  that  the  plaintiffs  have  no  authority  to 
maintain  an  action  for  the  collection  of  the  moneys  so  collect- 
ed, at  least  until  the  remedies  given  against  a  town  collector 
for  the  non-payment  of  taxes  for  which  they  are  liable  or  ac- 
countable have  been  exhausted. 

The  objection  relating  to  the  insufficiency  of  the  allegations 
is  not  well  founded  in  fact ;  but  .assuming  it  to  be  otherwise, 
it  is  not  available  on  demurrer.  The  defendant's  remedy  was 
by  motion,  to  make  the  complaint  more  definite  and  certain  in 
that  respect. 

The  other  objection  is  equally  untenable.  Although  no 
express  authority  is  given,  in  the  act  under  which  the  plaintiffs 
are  incorporated,  for  the  prosecution  of  suits  for  debts  and 
other  demands,  yet  there  is  no  doubt  of  such  authority  imder 
the  general  powers  conferred  on  all  corporations.  The  sections 
in  that  act,  referred  to  by  the  appellants'  counsel,  relate  to 
actions  in  particular  cases  only,  and  do  not  in  any  manner 
affect  any  other. 

There  is  no  ground  for  the  position  that  no  suit  can  be 
maintained  on  the  bond  until  a  warrant  has  been  issqed  by 
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the  county  treasurer,  parsuant  to  the  provision  of  1  B,  S.  400, 
§  13,  for  the  collection  of  the  unpaid  tax  out  of  the  collector's 
individual  property,  and  has  been  returned  unsatisfied.  That 
provision  relates  only  to  warrants  issued  to  collectors  of  taxes 
by  the  board  of  supervisors,  and  does  not  apply  to  collectors 
of  city  or  village  taxes,  except  in  special  cases  where  it  is 
made  applicable. 

The  judge  at  special  term  therefore  decided  correctly  in 
overruling  the  demurrer ;  and  the  judgment  rendered  must  be 
affirmed,  with  costs. 

[Kings  Gembral  Tbbk,  Febraary  18,  1860.    Lott,  BmoU  and  Brown^ 
Justices.] 


Peck  vs.  Hileb. 

A  judgment  will  not  be  set  aside,  and  a  new  trial  granted,  on  tbe  gronnda  of 
sv/rprUe  or  ntwly  discovered  evidence^  where  the  party  has  been  gallty  of 
laches,  in  making  his  motion ;  where  the  new  eTidence  would  be  cumulfr- 
tive  in  its  nature ;  or  after  Judgment  has  been  entered. 

And  though  the  plaintiff's  evidence  be  a  surprise  upon  the  defendant,  yet  the 
defendant  may,  by  his  own  conduct,  preclude  himself  from  aU  relief  on  that 
ground. 

Thus,  where  the  defendant,  though  present  at  the  trial,  instead  of  asking  for 
a  postponement  on  the  ground  that  the  plaintiff's  evidence  was  a  surprise 
upon  him,  examined  a  witness  on  the  subject  testified  to  by  the  plaintiff's 
witnesses,  and  sought  to  show  by  him  that  the  facts  to  which  they  had 
sworn  were  not  true ;  and  at  the  dose  of  the  testimony,  agreed  that  the 
written  points  of  both  parties  should  be  submitted  for  the  consideration  of 
the  court,  without  any  suggestion  of  surprise,  or  any  request  that  the  de- 
•  cision  should  not  be  made  on  the  case  as  it  stood ;  and  in  consequence  of  hia 
omission  to  furnish  his  points,  nearly  seven  months  elapsed  before  the  de- 
cision of  the  Judge  was  made ;  several  motion  terms  in  the  mean  time  having 
been  heki,  at  which  an  appUeation  could  have  been  made  by  him  to  open 
the  case;  instead  of  doing  which,  he  permitted  tbe  court  to  examine  and 
decide  upon  the  evidence  adduced,  without  any  interference  or  complaint 
on  his  part ;  and  gave  no  intimation  of  having  been  surprised  by  the  plain- 
tiff't  evidence,  until  three  months  after  the  decision  of  the  court  was  mads ; 
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«f  «Ntt  Mi  that  th«  defendant,  by  his  condoct,  nnut  be  praeomed  to  bsve 
been  willing  to  abide  by  the  dedsion  of  the  coort  on  the  qnestioni  of  feci 
presented  for  its  determination ;  and  that  he  could  not  repudiate  and  r^ect 
that  decision  after  it  was  fonnd  to  be  adverse  to  him. 

APPEAL  by  the  defendant  from  an  ord^  made  at  a  special 
tenn,  denying  a  motion  for  a  new  trial,  on  a  case  and  affi- 
davitSy  on  the  grounds  of  surprise  and  newly  discovered  evi- 
dence. The  material  facts  will  be  found  in  the  opinion  of  the 
court  The  action  has  been  twice  tried.  On  the  first  trial 
the  plaintiff  recovered  a  judgment,  which,  upon  a  case  made^ 
was  set  aside,  and  a  new  trial  ordered.  (JSeh  24  J9ar&.  119,  S.  C.) 

Oalvin  Frosty  for  the  plaintiff. 

WtUtam  Tracy ^  for  the  defendant 

By  the  Oourty  Lott,  P.  J.  This  case  was  tried  before  one 
of  the  justices  of  this  court,  without  a  jury,  on  the  25th  day 
of  October,  1858.  On  the  trial  it  became  a  material  inquiry 
whether  the  acts  of  the  plaintiff  in  the  tearing  up  and  removal 
of  some  rails  from  a  rail  road,  claimed  by  the  defendant  to 
form  a  part  of  certain  premises  demised  to  him  by  the  plain- 
tiff, constituted  a  partial  eviction.  The  plaintiff,  to  avoid  the 
effect  of  those  acts,  introduced  evidence  tending  to  show  that 
the  road  had  become  useless,  and  that  the  defendant  himself 
had  previously  taken  up  and  removed  a  portion  of  the  rails 
therefrom,  and  thus  contributed  to  make  it  impassable.  Al- 
though the  defendant  objected  to  the  introduction  of  that 
evidence  as  inadmissible  within  the  issues,  he  did  not  profess 
to  be  surprised  thereby,  but  produced  and  examined  his  over- 
seer and  managing  agent,  to  prove  that  such  removal  had  not 
been  made  by  him  or  his  servants.  After  the  testimony  was 
closed  on  both  sides,  it  was  agreed  between  the  counsel  for  the 
respective  parties  that  written  points  should  be  submitted  to 
the  court  That  arrangement  was,  however,  not  carried  out 
till  March  or  April,  1859.    A  decision  by  the  justice  was  oon- 
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Beqaently  delayed  and  was  not  made  till  in  May  thereafter, 
when  he  decided  in  favor  of  the  plaintiff.  Judgment  on  that 
decision  was^  after  a  previous  notice  of  taxation  duly  given, 
entered  on  the  30th  day  of  that  month.  In  June  the  defend- 
ant^ on  an  affidavit  that  he  was  taking  measures  to  move  for  a 
new  trial,  upon  the  ground  of  newly  discovered  evidence,  ob- 
tained an  extension  of  time  to  make  a  case  and  prepare  affi- 
davits for  that  purpose.  A  case  was  accordingly  made,  which 
was  settled  on  or  about  the  10th  day  of  July,  1859 ;  and  on 
the  19th  of  August  a  notice  was  given  by  the  defendant's  at- 
torney that  he  would,  on  such  case  and  on  affidavits  served 
therewith,  move  the  court,  at  a  special  term  to  be  held  in  Sep- 
tember, that  the  judgment  be  set  aside,  and  a  new  trial  or- 
dered, on  the  ground  of  surprise^  and  on  the  further  ground 
of  newly  discovered  evidence.  That  motion  was  made  before 
the  justice  who  tried  the  case,  and  after  consideration  was  de- 
nied by  him,  on  the  following  grounds :  1.  Because  the  new 
evidence  would  be  cumulative  in  its  nature ;  2.  Because  the 
defendant  had  been  guilty  of  laches  in  making  his  motion ; 
and  3.  Because  the  motion  was  too  late  after  judgment  had 
been  entered.  An  order  on  that  decision  was  entered,  and  the 
case  now  comes  before  us  for  review  on  appeal 

After  a  careful  examination  we  are  of  opinion  that  the  order 
must  be  affirmed.  The  motion  concedes  that  the  evidence  in- 
troduced by  the  plaintiff  was  material  to  the  issue,  because  it 
is  in  this  view  only  that  it  can  be  important  for  the  defendant 
to  avail  himself  of  the  evidence  he  now  seeks  to  adduce  for 
the  purpose  of  contradicting  it. 

The  question  then  arises,  whether  he  was  excusable  in  not 
iAtroducing  it  on  the  trial.  It  is  a  well  settled  rule,  that  a 
party  is  bound  and  presumed  to  know  the  general  leading 
points  which  will  be  litigated  in  his  case,  and  that  he  must 
procure  all  the  evidence,  which,  with  ordinary  diligence,  he 
might  have  procured,  in  relation  to  those  points. 

The  reply  to  the  matter  pleaded  as  an  eviction  makes  no 
allusion  to  the  remoiral  of  the  rails  by  the  plaintiff,  but  alleges 
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that  the  road  was  out  of  repair  and  entirely  unfit  for  use  at 
the  time  of  the  demise,  and  so  remained  and  continued  until 
the  remoTal  of  the  rails  hy  the  plaintiff — ^being  the  acts  set 
up  as  an  eviction — and  then  avers  that  the  defendant^  after 
said  removal^  and  with  full  knowledge  thereof,  paid  to  the 
plaintiff  the  rent  that  had  subsequently  accrued.  These  alle- 
gations, in  our  opinion,  warranted  the  defendant  in  the  con- 
clusion that  no  other  affirmative  acts  than  those  specified 
would  be  relied  on  in  avoidance  of  the  defendant's  answer. 
He  was  therefore  not  chargeable  with  a  want  of  due  diligence 
in  not  being  prepared  to  produce  the  testimony  he  now  seeks 
to  introduce  for  the  purpose  of  showing  that  no  rails  were  in 
fact  removed  by  the  defendant ;  and  the  plaintiff's  evidence 
charging  him  with  such  removal  was  calculated  to  operate  as 
a  surprise  on  him,  although  it  is  fairly  inferable  that  it  did 
not,  and  that  his  surprise  resulted  from  the  adverse  decision. 
But  assuming  it  to  be  otherwise,  he  has  precluded  himself 
from  all  relief  on  that  ground.  He  was  personally  present  at 
the  trial,  and  instead  of  asking  for  a  postponement,  he  exam- 
ined his  overseer  in  relation  to  the  subject,  and  sought  to 
show  by  him  that  the  facts  to  which  the  plaintiff's  witnesses 
had  testified  were  not  true  in  fact.  Nor  is  that  all.  After  the 
testimony  was  closed,  it  was  agreed,  as  already  stated,  that  the 
written  points  should  be  submitted  for  the  consideration  of  the 
court,  without  any  suggestion  of  surprise,  or  any  request  that 
the  decision  should  not  be  made  on  the  case  as  it  stood.  Nearly 
seven  months  elapsed,  in  consequence  of  the  omission  to  fur- 
nish such  points,  before  the  decision  of  the  judge  was  in  fact 
made.  Several  motion  terms  in  the  mean  time  elapsed.  At 
any  of  these  an  application  could  have  been  made  by  the  de- 
fendant to  open  the  case.  Instead  .of  doing  this,  he  permits 
the  court  to  examine  and  decide  upon  the  evidence  adduced, 
without  any  interference  or  complaint,  and  even  after  the  de- 
cision is  made,  no  intimation  of  any  surprise  is  given  until 
some  three  months  afterwards.  By  this  course  of  conduct  he 
must  be  presumed  to  have  been  willing  to  abide  by  the  decision 
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of  the  court  on  the  questions  of  fact  presented  for  its  determ- 
ination ;  and  it  would  he  unreasonable,  not  to  say  unjust,  while 
he  could  have  availed  himself  of  the  benefit  of  that  determ- 
ination, if  it  had  been  favorable  to  him,  to  extend  to  him  the 
right  to  repudiate  and  reject  it  after  it  is  found  to  be  adverse. 
Having  taken  this  course,  he  cannot  invoke  the  aid  of  the 
court  to  relieve  him. 

These  views  dispose  of  the  application  as  far  as  it  is  founded 
on  surprise.  It  then  remains  to  be  considered  whether  any 
relief  can  be  given,  on  the  ground  of  newly  discovered  evi- 
dence. It  is  a  settled  principle,  applicable  to  such  motions, 
that  if  the  newly  discovered  evidence  consists  merely  of  ad- 
ditional facts  and  circumstances  going  to  establish  the  same 
points  which  were  principally  controverted  before,  or  of  ad- 
ditional witnesses  to  the  same  facts  and  circumstances,  such 
evidence  is  cumulative,  and  a  new  trial  should  not  be  granted. 
{The  People  v.  Superior  Court  of  New  Yorky  5  Wend.  127.) 
Applying  this  principle  to  the  case  under  consideration,  the 
motion  was  properly  denied.  The  fact  in  controversy  was 
whether  the  defendant  had  removed  any  rails  before  the  acts 
of  the  plaintiff  charged  as  an  eviction,  which  are  conceded  to 
have  been  done  in  April,  1853.  The  evidence  of  the  plaintiff 
on  that  point,  was  the  testimony  of  two  persons  swearing  to 
the  fact  of  such  removal  on  two  different  occasions  in  1852, 
by  workmen  of  the  defendant  under  the  charge  of  his  over- 
seer. One  of  them  speaks  as  to  one  time  and  locality,  and 
the  other  as  to  another  time  and  place.  The  overseer  was  ex- 
amined and  sworn,  and  be  testified  on  that  subject  as  follows : 
"  There  never  was  any  rail  removed  from  the  road  by  the  de- 
fendant's men,  to  my  knowledge.  I  was  removing  the  earth 
from  the  rail  road  at  the  red  bank,  (which  was  one  of  the  lo- 
calities designated  by  the  plaintiff's  witnesses  above  the  chem- 
ical works,)  to  get  at  the  road.  I  was  examining  the  state  of 
the  road  with  a  view  of  repairing  it  at  that  time,  and  did  not 
take  up  any  of  the  rails  from  the  rail  road  below  the  chemi- 
cal works,  (the  other  locality  referred  to,)  before  July,  1854." 
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The  teBtimony  claimed  to  be  newly  discovered,  as  dlsdoaed  hj 
the  affidavits  of  some  twenty-six  different  individoals,  with  the 
exceptions  which  will  hereafter  be  noticed,  is  general,  of  per- 
sons employed  by  the  defendant  about  his  mill  and  premises, 
but  not  at  the  localities  referred  to,  and  of  other  individuals 
acquainted  with  the  road,  who  frequently  passed  over  it,  and 
say  they  did  not  discover  that  any  raijs  were  removed.  This 
does  not  negative  or  disprove  the  fact  alleged  by  the  plain- 
tiff's witnesses,  and  which  I  may  say  is  confirmed  by  the  affi- 
davits of  four  other  persons  produced  in  opposition  to  the 
motion,  but  is  corroborative  merely  of  the  overseer^s  testimony. 
The  exceptions  referred  to  are  the  declarations  of  Edward  C. 
Bemer,  who  was  the  overseer,  and  of  John  Cordon,  Thomas 
P.  Murphy,  Hiram  Shay  and  William  Mulhall.  The  over- 
seer, in  his  affidavit,  swears  that  the  statement  of  the  plain- 
tiff's witnesses  in  relation  to  the  point  in  issue  ^'  is  untrue,  to 
this  deponent's  knowledge ;  that  no  part  of  said  rail  road, 
either  above  or  below  the  chemical  works,  was  taken  up  by 
this  deponent,  or  by  any  one  in  the  employ  of  said  HUer,  (the 
defendant,)  in  the  charge  of  this  deponent,  by  deponent's  di- 
rection ;"  and  then,  after  speaking  of  some  other  matters, 
concludes  by  saying,  "that  when  this  deponent  was  examined 
as  a  witness  on  the  trial  of  said  action,  no  questions  were  put 
to  him  tending  to  elicit  from  him  testimony  of  the  facts  above 
stated,  or  this  deponent  would  have  testified  to  what  is  con- 
tained in  the  foregoing  affidavit."  This  witness  certainly  has 
for  some  cause  felt  himself  justified  to  swear  more  strongly  in 
making  his  affidavit  than  he  did  on  Ijbe  trial,  und  some  cause 
has  doubtless  had  an  influence  "to elicit  from  him  testimony" 
tending,  if  possible,  to  give  additional  weight  to  what  he  had 
previously  testified ;  but  the  evidence  was  stcictly  cumulative 
as  bearing  on  the  main  fact,  and  it  is  difficult  to  discover  why, 
when  testifying  in  relation  to  the  same  subject  matter  on  the 
trial,  he  did  not  speak  as  positively  then  as  he  was  afterwards 
enabled  to  do.  The  reason  assigned  is  by  no  means  satis- 
&ctory. 
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John  Cordon,  after  stating  that  he  was  in  the  employment 
of  the  defendant  from  May  1,  1852,  to  Janoary,  1854k,  and 
worked  with  Bemer  on  the  railway  at  the  red  hank  spoken  of 
hy  one  of  the  plaintiff's  witnesses,  and  also  helow  the  chemi- 
cal works,  says,  '^  that  dnring  that  time  none  of  the  rails  con- 
nected with  the  said  railway,  or  forming  part  thereof,  were 
removed  or  taken  up  hy  this  deponent,  or  by  any  other  person 
in  the  employ  of  the  defendant  f*  but  immediately  adds,  ^^tJiai 
during  the  summer  of  1852  deponent  discontinued  tvorking  at 
the  said  raUuHttfj  and  commenced  working  in  the  mill  of  the 
d^endant;**  and  he  then  says,  '^  that  he  occasionally  traveled 
along  said  railway,  and  that  said  railway  was  in  the  same 
condition  as  it  was  in  May,  1852,  until  some  time  in  the  spring 
of  1853." 

This,  while  it  shows  that  he  was  during  a  portion  of  the 
year  1852  employed  at  the  localities  referred  to  by  the  plain- 
tiff's witnesses,  it  fails  to  show  that  he  was  so  employed  at  the 
times  designate  by  them ;  on  the  contrary,  it  appears  clearly 
from  his  statement  that  he  was  not  so  employed  on  the  last 
occasions  specified,  and  the  frtir  conclusion  is  also  that  he  was 
not  at  the  first 

Thomas  F.  Muxphy  speaks  of  being  employed  as  a  carman 
under  Bemer,  in  carting  machinery  and  sand  in  the  neighbor- 
hood of  the  railway,  in  the  months  of  April,  May  and  June, 
1852 ;  that  such  work  was  completed  in  the  month  of  June, 
and  that  all  the  men  engaged  therein  under  Bemer,  together 
with  Earner  himself,  withdrew  therefrom  as  early  as  June, 
1852 ;  and  he  adds,  that  when  the  men  lefb,  no  rails  had  been 
taken  up  or  removed.  Hiram  Shay  shears  to  the  same  fEu^ts 
substantially,  and  to  the  additional  fact,  that  after  the  com- 
pletion of  the  job  he  examined  the  railway  both  above  and 
below  the  chemical  works,  and  no  portion  thereof  had  up  to 
that  time  been  removed  or  taken  up.  William  Mulhall  swears 
that  he  worked  under  Bemer,  in  the  employ  of  the  defendant, 
from  Ist  May,  1852,  to  about  the  middle  of  December  in  the 
aame  year ;  that  ^^  daring  a  portion  of  said  time  he  was  work- 
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ing  on  the  railway  "  assisting  in  taking  machinery  and  other 
articles  from  the  rail  road  to  the  mill;  ^Hhat  dnrii^  that 
time  none  of  said  rails  were  removed  or  taken  up  hy  this 
deponent,  or  hy  any  one  in  defendant's  employ;''  and  that 
after  he  got  through  with  the  work  on  the  railway,  he  went 
to  the  mill  of  the  defendant  tx)  work.  This,  although  show- 
ing that  the  witness  was  employed  a  part  of  the  year  on  the 
railway,  does  not  disclose  what  particular  time  or  portion  of 
the  year. 

It  also  appears  hy  the  affidavit  of  Shay,  that  there  were 
many  others  employed  upon  the  same  work  with  him,  and  yet 
the  affidavits  of  the  other  persons  employed  are  not  produced 
by  the  defendant. 

If  therefore  it  be  conceded  that  the  persons  whose  testi- 
mony is  above  in  part  given  testify  to  the  truth,  and  that  the 
statements  of  the  other  parties  are  also  true,  yet  their  testi- 
mony is  not  of  a  different  kind  or  character  from  that  of  Be- 
mer  adduced  on  the  trial.  Its  tendency  and  effect  are  m^nely 
to  give  additional  weight  to  the  facts  sworn  to  by  him,  and  to 
"reinforce  the  presumption"  raised  by  his  evidence,  that  the 
plaintiff's  witnesses  either  were  mistaken  or  swore  falsely.  It 
can  therefore  only  be  regarded  as  cumulative,  and  cannot  be 
considered  as  establishing  a  new  or  distinct  fact.  It  is  conse- 
quently insufficient  to  warrant  a  new  trial.  (The  People  v. 
The  Superior  Court,  5  Wend.  127,  supra,  S.  C.  10  icL  285 
and  Ihe  cases  cited.  Oyot  v.  Btttts,  4  id.  579.  Fleming  v. 
Sollenback,  7  Barb.  271.) 

These  views  are  sufficient  to  dispose  of  the  defendant's  ap- 
peal It  may  be  proper,  however,  to  add,  that  if  we  enter- 
tained a  different  opinion  on  the  questions  already  oonsidared, 
the  motion  was  properly  denied,  on  the  ground  that  the  Appli- 
cation was  too  late  after  judgment  entered.  The  decision  in 
that  respect  was  in  accordance  with  the  practice  since  the 
adoption  of  the  code,  as  established  by  the  general  term  in 
this  district,  in  the  case  of  Harrison  v.  Lott  (not  reported.) 
Subh  also  was  the  well  settled  rule  before  the  code,  except  so 
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£Gur  88  it  was  modified  by  the  act  of  1832  relating  to  the  su- 
preme and  drcait  courts ;  {chap.  128  of  Laws  of  1832 ;  aee 
Bapdye  v.  Prince,  4  HiU,  119, 125 ;)  but  tLat  act  related  to 
personal  actions  only.  It  therefore,  even  if  still  in  force,  could 
not  be  of  any  avail  to  the  defendant  in  this  action* 

In  any  view  of  the  case,  the  order  made  at  special  term  was 
right,  and  must  be  affirmed  with  $10  costs. 

[Kuiog  GiNBBAL  TxRX,  February  18,  1860.    LoU^  Em/aU  and  Brown^ 
Jostioes.] 
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In  an  action  for  maliciouBly  enticing  and  carrying  away  the  plaintiff's  wife 
from  his  house,  eyidence  of  a  general  report  that  the  plaintiff  ill  treated  his 
wife,  b  inadmissible  by  way  of  justification. 

Kor  will  the  mere  statements  of  the  plaintiff's  wife,  that  she  was  abased  by 
her  husband,  without  any  proof  of  such  abuse,  in  fkct,  be  a  justiflcation  for 
the  defendant's  adyice  to  her  to  leaye  her  husband,  and  for  his  agency  in 
remoTing  her  from  her  husband's  house  to  that  of  her  fiiither. 

To  justify  his  interference  in  removing  the  wife  from  her  husband's  house,  the 
deltodant  Js  bound  to  show  that  she  was  abused.  Her  statement  that  she 
was  abased  is  not  sufficient. 

Whenever  a  wife  is  not  justifiable  in  abandoning  her  husband,  he  who  know- 
ingly and  intentionally  assists  her  in  thus  violating  her  duty,  is  guilty  of  a 
wrong,  for  which  an  action  will  lie. 

That  which  will  excuse  a  man  for  harboring  the  wife  of  another,  wi0  not  ex- 
cuse an  act  of  interference  in  the  husband's  afikirs,  either  in  advising  her  to 
leave  her  husband's  premises,  or  in  carrying  her  away. 

Where  the  confessions  of  the  defendant  are  given  in  evidence,  to  show  his 
agency  in  a  particular  transaction,  it  is  proper  to  instnict  the  jury  that  they 
may  believe  a  part  and  rqject  another  part  of  the  allegations  made  by  the 
defendant ;  that  they  may  believe  the  iket  which  he  admitted,  and  disbe- 
lieve the  reasons  assigned  for  it. 

f[IS  was  an  appeal,  by  the  defendant,  from  a  judgment 
entered  at  a  special  term,  after  a  trial  at  the  circuit.  The 
action  was  brought  to  recover  damages  of  the  defendant  for 
eoimseling  and  attempting  to  induce  the  plaintiff's  wife  to 
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leave  him;  and  for  taking  and  carrying  her  away  irom  the 
plaintiff's  house,  and  breaking  up  his  family.  The  defendant, 
by  his  answer,  denied  the  allegations  of  the  complaint ;  and  for  a 
further  defense,  alleged  that  immediately  prior  to  the  time  the 
plaintiff's  wife  left  his  residence,  the  plaintiff  was  guilty  of 
cruel  and  inhuman  treatment  of  his  said  wife,  and  that  it  was 
not  safe  for  her  to  live  with  him,  and  that  the  plaintiff's  said 
wife  left  the  plaintiff's  residence  on  account  of  such  ill  treat- 
ment, as  she  lawfully  might  for  the  cause  aforesaid,  and  at  her 
request  the  defendant  carried  her  to  her  father's  residence. 
That  such  cruel  and  inhuman  treatment  of  the  plaintiff's  wife 
by  her  husband  had  been  continued  from  the  marriage  of  the 
plaintiff  and  his  wife  to  the  time  said  wife  so  left  the  plaintiff's 
residence.  That  the  plaintiff  consented  to,  requested  and  di- 
rected his  said  wife  to  leave  his  residence,  and  go  home  to  her 
father's,  and  not  come  back ;  and  that  she  did  so,  and  the  de- 
fendant conveyed  her,  at  her  request,  to  her  said  father's.  That 
it  was  generally  reported  and  believed  that  the  plaintiff  ill  treat- 
ed, beat  and  abused  his  said  wife,  and  that  the  plaintiff's  mind 
was  weak,  and  his  temper  insane ;  that  it  was  unsafe  and 
dangerous  for  the  plaintiff's  wife  to  live  with  him,  and  that 
in  consequence  thereof,  when  the  plaintiff's  wife  applied  to  the 
defendant  to  convey  her  to  her  father's  house,  which  she  did, 
he  (the  defendant)  consented  so  to  convey  her ;  the  defendant 
being  a  near  neighbor  of  the  plaintiff. 

On  Ihe  trial  Charles  Brown,  a  witness  for  the  plaintiff,  tes- 
tified as  follows  :  "  I  live  in  Pleasant  Valley,  and  know  the 
parties ;  they  live  between  60  and  80  rods  apart,  with  a  creek 
between  them.  I  had  a  conversation  with  the  defendant  in 
March,  1857 ;  it  was  after  the  plaintiff's  wife  went  away ;  it 
was  the  next  day  after;  he  said  he  had  carried  her  away ;  I 
think  the  defendant  said  he  had  advised  her  to  go  away ;  I 
never  heard  the  defendant  say  he  was  unfriendly  to  the  plain- 
tiff; the  defendant  had  got  a  warrant  for  the  plaintiff  Allen 
said  in  the  same  conversation  that  he  carried  her  away  because 
Bfirnes  abused  her ;  that  Barnes'  wife  had  told  him  (defendant) 
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that  her  husband  so  abused  her  that  she  was  afraid  of  her  lifbi 
and  she  requested  him  (defendant)  to  carry  her  to  her  £Etther's, 
Jonathan  Lockwood,  vrhich  he  did ;  the  defendant  said  that 
he  gave  her  the  advice  to  go  to  her  father's^  because  she  said 
that  she  was  afraid  of  her  life  at  her  husband's. 

Samuel  Anthony,  another  witness,  testified:  ^'I  lived  at 
Thomas  Allen's  at  this  time ;  I  recollect  the  circumstance  of 
the  plaintiff's  wife  leaving ;  I  was  at  that  time  working  for 
the  defendant,  Allen ;  Allen  came  to  me  and  told  me  to  har- 
ness his  horses ;  he  told  me  to  do  it  quick ;  I  did  so ;  he  then 
told  me  to  get  into  the  wagon  with  him ;  I  did  so,  and  we 
drove  to  the  plaintiff's ;  plaintiff  was  down  in  the  lot ;  Allen 
didn't  say  any  thing  in  passing ;  he  (Allen)  kept  looking  south 
towards  where  Barnes  was  at  work  in  the  meadow ;  the  horses 
walked  up  hill  and  trotted  down ;  we  stopped  at  the  horse- 
block in  front  of  plaintiff's  house;  plaintiff's  wife  and  little 
boy  came  out  of  the  house  and  got  into  the  wagon ;  Allen 
told  me  to  notice  that  he  did  not  touch  plaintiff's  wife ;  Allen 
and  Barnes  were  not  very  good  friends ;  Allen  said  he  wished 
he  had  better  neighbors ;  when  we  stopped  at  plaintiff's  house, 
his  wife  came  immediately  out,  and  getting  into  the  wagon, 
they  (the  defendant,  plaintiff's  wife  and  little  boy)  started  im- 
mediately; the  horses  started  on  a  trot;  plaintiff's  boy  was 
five  or  six  years  old ;  he  (Allen)  said  he  would  be  even  with 
him  (Barnes ;)  defendant  said  he  would  like  to  sell  plaintiff 
out ;  defendant,  with  plaintiff's  wife,  went  over  the  hill ;  de- 
fendant's wagon  could  be  seen  for  a  little  ways  from  where 
Barnes  was ;  I  could  not  see  the  way  they  took ;  it  was  after 
breakfast  in  the  morning  that  tliis  took  place ;  they  did  not 
take  the  usual  road  to  Pleasant  Valley  and  Mr.  Lockwood's ; 
Barnes  could  only  see  them  a  little  way  on  the  road  they  took ; 
he  could  see  them  from  the  lower  road." 
*  Benjamin  Howell  testified :  ^^  I  know  the  parties  to  this  ao^ 
tion ;  last  summer  I  had  a  conversation  with  defendant,  in 
which  he  told  me  that  he  had  advised  plaintiff's  wife  to  leave 
him ;  he  did  not  say  whether  plaintiff  was  present  at  that  time 


M0  0AHE8  IN  THE  BUPBEME  OOURT. 

BarnM  v.  Alien; 

or  not ;  defendant  said  that  Mr.  Barnes  and  he  were  on  bad 
terms,  and  had  been  before  he  took  away  his  wife ;  defendant 
said  plaiQtiff  was  a  bad  man  ;  defendant  said  he  wonld  hnnt 
plaintiff  as  long  as  he  lived ;  defendant  said  that  by  taking 
away  plaintiff's  wife  he  guessed  he  was  even  with  him ;  de- 
fendant said  that  he  and  plaintiff  had  always  been  on  bad 
terms,  and  that  he  would  hunt  him  to  his  grave.  Defendant 
did  not  say  why  he  gave  this  advice ;  thi?  conversation  was  in 
Elias  Doty's  meadow ;  no  one  was  present  but  us  two ;  we 
were  talking  about  this  transaction ;  I  don't  remember  who 
introduced  it ;  I  have  not  talked  with  plaintiff  or  defendant  of 
it  before  nor  since ;  defendant  said  plaintiff  was  a  bad  man,  and 
it  was  dangerous  for  his  wife  to  live  with  him ;  I  never  knew 
nntil  within  a  few  days  ago  that  this  suit  was  pending ;  I  nevei 
told  any  one,  before  this  examination,  what  I  would  swear  to/' 
Harris  Marshall  testified  as  follows :  '^  1  know  the  parties 
to  this  action ;  I  recollect  of  hearing  defendant  speak  of  going 
away  with  plaintiff's  wife ;  it  was  within  a  week  of  that  oo- 
currence ;  I  didn't  hear  all  that  defendant  said ;  I  heard  de- 
fendant say  he  carried  her  (plaintiff 's  wife)  off;  he  said  he 
had  advised  her  to  go ;  I  asked  defendant  if  plaintiff  was  pres- 
ent when  he  advised  his  wife  to  leave  him ;  he  said  he  was  not, 
and  that  he  didn't  know  where  he  was ;  defendant  and  plain- 
tiff were  on  bad  terms."  Question  by  defendant's  counsel: 
'^  Was  it  Dot  generally  reported  that  plaintiff  ill  treated  his 
wife  ?"  Objected  to  by  plaintiff,  and  excluded  by  the  court,  to 
which  decision  defendant  excepted.  '^Defendant  said  that 
plaintiff's  wife  came  to  his  (defendant's)  house  at  night,  and 
said  that  she  was  afraid  to  stay  at  plaintiff's  house,  and  want- 
ed to  stay  with  him  (defendant ;)  defendant  said  that  he  told 
her  to  go  home  and  fasten  her  door,  and  if  any  thing  happened 
in  the  night,  to  place  a  candle  at  a  certain  window ;  defeodant 
said  that  he  sat  up  all  night,  and  watched  that  window ;  de- 
fendant said  that  plaintiff's  wife  told  him  that  she  was  afraid 
to  stay  at  plaintiff's  house  at  night ;  defendant  said  plaintiff's 
wife  claimed  his  protection."    It  was  admitted  that  plaintiff 
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I  married.  The  teBtimony  here  closed,  and  the  defendant 
moved  for  a  noDsuit,  upon  the  grounds  that  the  facts  proved 
made  out  no  cause  of  action,  and  that  there  was  no  proof  of 
malicious  intent.  The  circuit  judge  overruled  the  motion ;  to 
which  decision  the  defendant's  counsel  excepted.  The  circuit 
judge  charged  the  jury,  among  other  things,  as  follows :  That 
what  would  excuse  a  man  for  harboring  a  wife  wUl  not  excuse 
an  act  of  interference  in  the  husband's  affairs,  either  in  advis- 
ing her  to  leave  her  husband's  premises  or  in  carrying  her 
away.  To  which  direction  the  defendant's  counsel  excepted. 
The  justice  further  charged,  that  to  sustain  the  first  count  of 
the  complaint,  the  plaintiff  must  show  that  his  wife  left  him 
in  consequence  of  the  defendant's  advice  or  persuasion.  That 
as  to  the  second  count,  the  &ct  of  her  going  away  in  the  de- 
fendant's wagon  was  proved.  If  she  met  him  casually,  he 
would  have  been  justified  by  her  complaints,  if  she  made  them, 
in  taking  her  in  his  wagon  and  carrying  her  to  her  father. 
If  he  went  there  by  appointment,  to  carry  her  away,  then  the 
removal  must  be  justified  by  £acts.  (Excepted  to  by  defend- 
ant.) That  the  plaintiff  had  given  other  evidence  of  the 
removal  of  his  wife  by  defendant,  to  wit,  confession  of  the  de- 
fendant of  the  act,  and  of  his  reasons  and  motives.  That  so 
far  as  these  confessions  consisted  of  statements  that  the  plain- 
tiff's wife  had  told  him  (the  defendant)  that  she  was  abused, 
that,  if  true,  would  not  justify  the  defendant  in  interfering  to 
remove  her.  He  must  show  that  she  was  abused,  to  justify 
such  an  interference  (Exception  to  this.)  That  if  the  de- 
fendant in  these  conversations  stated  that  the  plaintiff's  wife 
was  abused  and  ill  treated,  as  a  fact,  and  not  merely  that  she 
complained  to  him,  so  far  the  jury  had  a  right  to  consider  the 
defendant's  statements  as  material  on  this  part  of  the  case. 
But  that  they  had  a  right  to  believe  a  part  and  reject  others 
of  those  allegations  thus  made  in  these  conversations  by  the 
defendant  (Exception  to  this.)  That  they  might  believe  the 
fact  that  he  admitted,  and  disbelieve  the  reason  which  he  gave. 
(Exception  to  this.)  That  if  they  rejected  all  the  defendant's 
ei^laaations  of  his  ootiduct,  and  believed  that  he  interfered 
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purposely  to  remoye  plaintiff's  wife  from  her  husband,  the 
action  was  made  out.     (Exception.) 

Tfhe  jury  found  a  verdict  in  favor  of  the  phuntifl^  for  $800. 

J,  Bamardy  for  the  appellant. 

C7.  Whetxton^  for  the  respondent 

By  the  Cowrty  Lott,  P.  J.  The  evidence  offered  by  the  de- 
fig&dant^  of  a  general  report  that  the  plaintiff  ill  treated  his 
wife,  was  clearly  inadmissible ;  and  as  the  exception  is  not  no- 
ticed in  the  points  of  his  counsel  on  this  appeal,  we  assume  it 
to  be  abandoned.  Nor  are  we  able  to  discover  any  principle  on 
which  the  mere  statements  of  the  plaintiff's  wife  that  she  waa 
abused  by  him,  without  any  proof  of  such  abuse  in  fiust,  can 
be  a  justification  for  the  defendant's  advice  to  her  to  leave 
him,  and  for  his  agency  in  removing  her  from  the  house  of  her 
husband  to  that  of  her  father.  The  husband  is  entitled  to 
the  assistance  and  society  of  his  wife,  and  she  is  not  justified 
in  leaving  him  without  cause  shown. 

Charges  or  allegations  merely  that  such  cause  exists  are  not 
sufficient ;  and  if  they  will  not  justify  her  in  violating  her  ob- 
ligations, she  cannot,  by  representing  to  others  that  cause  ex- 
ists, by  which  they  encourage,  advise  and  assist  her  in  snch 
violation,  extend  immunity  to  them  for  their  acts.  On  the 
contrary,  whenever  a  wife  is  unjustifiable  in  abandoning  her 
husband,  he  who  knowingly  and  intentionally  assists  her  in 
thus  violating  her  duty,  is  guilty  of  a  wrong  for  which  an 
action  will  lie.  {Schuneman  v.  Fahnery  4  Barb.  225,  dcJ) 
There  was  no  error  therefore  in  the  circuit  judge,  in  instruct- 
ing the  jury  that  the  defendant  was  bound  to  show  that  the 
plaintiff's  wife  was  abused,  to  justify  his  interference  in  re- 
moving her,  and  that  her  statement  that  she  was  abused  was 
not  sufficient  ♦ 

Nor  is  there  any  objection  to  the  remark,  'Hhat  what  would 
excuse  a  man  for  harboring  a  wife,  will  not  excuse  an  act  of 
interference  in  the  husband's  affairs,  either  in  advising  her  to 
leave  her  husband's  premises  or  in  carrying  her  away."  In 
one  case,  the  act  is  one  of  protection  against  an  abuse  ^od 
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violation  of  marital  rights;  in  the  other,  an  aggression  on 
those  rights.  It  ii  therefore  consistent  with  the  principles  of 
justice,  that  the  law  should  excuse  the  former,  while  it  de- 
mands a  justification  of  the  latter.  This  distinction  wlas  rec* 
ognized  in  the  case  of  Hutcheswi  v.  Pec*,  (5  John.  Rqp. 
196,)  and  must,  in  our  opinion,  be  sustained.  At  all  events^ 
there  is  not  enough  disclosed  in  the  case  to  warrant  us  in  say-* 
ing  that  the  remark  as  made  was  not  correct. 

Another  question  remains  to  be  noticod.  It  appears  that 
the  confessions  of  the  defendant  were  given  in  evidence  to 
show  his  agency  in  the  transaction ;  and  the  judge,  in  speaking 
of  those  confessions,  instructed  the  jury  that  they  might  be- 
lieve a  part  and  reject  others  of  the  allegations  made  by  him ; 
that  they  might  believe  the  fact  that  he  admitted,  and  disbelieve 
the  reasons  assigned  for  it.  This  rule  appears  to  be  fully  sus- 
tained by  Mr.  Oreenleaf  in  his  valuable  treatise  on  Evidence, 
He  says :  "  Although  the  whole  of  what  is  said  at  the  same 
time  and  relating  to  the  same  subject  must  be  given  in  evi- 
dence, yet  it  does  not  follow  that  all  the  parts  of  the  state- 
ment are  to  be  regarded  as  equally  worthy  of  credit ;  but  it 
is  for  the  jury  to  consider,  under  all  the  circumstances,  how 
much  of  the  whole  statement  they  deem  worthy  of  belief,  in- 
cluding as  well  the  facts  asserted  by  the  party  in  his  own  favor 
as  those  making  against  him.''  And  subsequently,  in  speak- 
ing of  confessions  by  a  prisoner,  he  further  says :  "  If,  after 
the  whole  statement  of  the  prisoner  is  given  in  evidence,  the 
prosecutor  can  contradict  any  part  of  it,  he  is  at  liberty  to  do 
80,  and  then  the  whole  testimony  is  left  to  the  jury  for  their 
consideration,  precisely  as  in  other  cases  where  one  part  of  the 
evidence  is  contradictory  to  another.  For  it  is  not  to  be  sup- 
posed that  all  the  parts  of  the  confessions  are  entitled  to  equal 
credit  The  jury  may  believe  that  whibh  charges  the  prisoner 
and  reject  that  which  is  in  his  favor,  if  there  are  sufficient 
grounds  for  so  doing.  If  what  he  said  in  his  own  fitvor  is  not 
contradicted  by  the  evidence  offered  by  the  prosecutor,  nor  im- 
probable in  itself,  it  will  naturally  be  believed  by  the  jury;  but 
they  are  not  bound  to  give  weight  to  it  on  that  accomit^  but 
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are  at  liberty  to  jadge  of  it,  like  other  evidence,  by  all  the 
oircomBtances  of  the  case."    (1  Oreenl.  Ev.  §§  201, 218, 3rf  ed.) 

Several  authorities  are  cited  sustainiDg  these  doctrines.  I 
will  only  refer  to  the  case  of  KeUey  v.  Bush  dk  Vide,  (2  HiU, 
440,)  where  Judge  Bronson,  in  discussing  the  effect  of  con- 
fessions, says :  "  The  court  and  jury  are  not  always  bound 
to  give  equal. weight  and  importance  to  every  part  of  the 
admission.  If  that  part  of  the  confession  which  discharges 
the  party  is  in  itself  highly  improbable,  or  if  there  be  evi- 
dence aliunde,  although  but  slight,  tending  to  discredit  it,  the 
jury  may  believe  one  part  of  the  confession  and  reject  the 
other." 

The  authorities  cited  by  the  defendant's  counsel  on  this 
question,  all  of  which  are  referred  to  by  the  learned  judge  in 
his  opinion,  were  cases  where  there  was  nothing  improbable  or 
suspicious  in  that  part  of  the  confession  which  went  to  dis- 
charge the  defendant ;  and  all  the  other  evidence  in  the  case 
tended  to  confirm  the  truth,  and  do  not  conflict  with  the  rule 
laid  down  by  him,  nor  with  that  in  the  case  at  bar. 

The  evidence  not  only  established  the  fact,  that  the  plain- 
tiff's wife  left  his  house  by  the  advice  and  agency  of  the  de- 
fendant, but  also  tended  to  show  that  he,  in  such  advice  and 
agency,  instead  of  being  governed  by  the  reasons  assigned  by 
him,  was  actuated  by  malice,  and  that  his  object  was  to  be 
revenged  for  some  previous  act  of  the  plaintiff  Upon  such 
evidence,  the  jury  were  warranted  in  rejecting  the  excuse  and 
explanations  given  by  the  defendant  for  his  conduct ;  and  the 
court  decided  correctly  in  denying  the  motion  for  a  nonsuit, 
and  properly  instructed  the  jury,  that  if  they  rejected  those  ex- 
planations, and  believed  that  he  interfered  purposely  to  remove 
the  plaintiff's  wife  from  her  husband,  the  action  would  lie. 

Our  conclusion  upon  the  whole  case  is,  that  none  of  the 
defendant's  exceptions  are  well  taken.  The  judgmemt  must 
therefore  be  affirmed,  with  costs. 

[Knroi  OxnxAL  Tbbm,  Febnuury  18,  ISeO.  LoH,  BmcM  sad  Brmm^ 
Jnstioet.] 
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ACTION. 

1.  In  all  cases  yrhere  a  party,  haTing 
it  in  his  power,  cancels  a  contract  or 
declares  it  Toid,  he  should  restore 
Uie  other  party  to  his  former  right, 
by  repayment  of  money,  or  retnm 
of  property,  received  on  snch  con- 
tract ;  and*  failing  to  do  so,  he  is  lia- 
ble to  an  action  for  Its  recovery. 
Utter  T.  Stuart  J  20 

2.  A  complaint  alleged  that  the  plain- 
tiff, being  the  owner  of  a  farm,  sold 
and  conveyed  it  to  the  defendant, 
who,  in  consideration  thereof,  prom- 
ised and  agreed  to  pay  the  plaintiff 
$2700  therefor.  That  the  defendant 
paid  |200,  and  gave  the  plaintiff  a 
mortgage  on  the  premises  to  secure 
the  payment  of  $2600,  the  remain- 
der of  the  purchase  money ;  that  no 
bond  was  given  as  collateral  to  the 
mortgage,  but  the  defendant  agreed 
not  to  commit  waste  on  the  premises, 
by  cutting  timber  or  otherwise,  and 
that  the  farm  should  be  kept  and 
preserved  in  as  good  condition  as  it 
was  at  the  time  of  sale :  that  to  in- 
duce the  plaintiff  to  waive  the  giv- 
ing of  a  bond  by  the  defendant,  the 
latter  ftlsely  and  fi^udulently  rep- 
resented that  he  purchased  the  farm 
for  a  homestead  lor  his  son ;  where- 
as, in  truth  and  in  &ct,  he  purchased 
the  same  for  the  purpose  of  selling 
it  at  an  advance,  to  one  D.  who  was 
without  means  and  unable  to  pur- 
chase such  a  farm.  That  the  de- 
fendant, two  days  after  he  had  so 
pnvchased  the  Arm,  sold  and  con- 
veyed it  to  D.  without  any  covenant 


or  agreement  from  him  restraining 
the  commission  of  waste,  or  obliging 
D.  to  keep  the  premises  in  good  con- 
dition and  preserved  flrom  waste  and 
depreciation  in  value.  That  the  de- 
fendant sufibred  and  permitted  D.  to 
cut  and  destroy  the  timber  on  said 
farm,  and  the  fences,  farm  and  build- 
ings to  become  mined,  dilapidated 
and  greatly  depreciated  in  value,  to 
the  amount  of  |800.  That  the  mort- 
gage had  been  foreclosed,  and  the 
fltritn  was  sold  for  a  sum  insufficient 
to  pay  the  same;  the  deficiency  be- 
ing over  |800.  The  complaint  then 
prayed  that  the  defendant  might  be 
af^ndged  to  pay  to  the  plaintiff  the 
amount  of  such  deficiency,  with  in- 
terest, Ac.  Meld  that  the  complaint 
did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action;  and  that 
it  was  properly  dismissed  for  that 
cause.     Vrooman  v.  Dutiiapf      202 

8.  A  right  of  action  for  the  conversion 
of  promissory  notes  will  pass  to  the 
assignees  of  the  owner,  under  a  gen- 
eral'assignment  executed  by  him, 
of  all  his  property,  for  the  benefit 
of  creditors.     WhiUaker  v.  MerrtU, 

889 

4.  But  where  the  assignees  count  only 
upon  a  conversion  subsequent  to  the 
assignment,  as  shown  by  the  reftisal 
of  the  defendants  to  deliver  the 
notes,  on  a  demand  made  in  their 
behalf,  and  they  give  evidence  tend- 
ing to  sustain  that  daim,  it  is  not 
competent  for  them  afterwards  to 
avail   themselves   of  the   original 

.  right  of  action,  so  assigned  to  them, 
for  a  conversion  preriona  to  the  as- 
signment, ib 
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6.  The  obJecUon,  in  rach  a  ease,  U  not 
one  of  yariance  between  the  proof 
and  the  pleading,  bat  is  an  objection 
to  proving  and  recovering  upon  an- 
other and  entirely  distinct  cause  of 
action  from  that  alleged  in  the  com- 
plaint tb 

SU  CORPOBATIOH,  1  to  6. 

Dbath  bt  Wbovoful  Act,  A«. 


ADVERSE  POSSE8SI0K. 
3e€  AirawBB. 


AGREEMENT. 

1.  In  all  cases  where  a  party,  having  it 
in  his  power,  cancels  a  contract,  or 
declares  it  void,  he  should  restore 
the  other  party  to  his  former  right, 
by  repayment  of  money,  or  returh 
of  property,  received  on  such  con- 
tract ;  and  foiling  to  do  so,  he  is  lia- 
ble to  an  acUon  for  its  recovery. 
Utt0r  V.  Stuart,  20 

2.  Prior  to  Jane  28, 1856,  the  plaintfiT 
and  defendants  were  partners,  in  the 
business  of  manufacturing  machines, 
at  Coming,  in  this  state.  On  that 
day  they  agreed  to  dissolve  the  part- 
nership ;  the  defendants  to  give  up 
to  the  plaintiff  certain  notes  held  by 
the  former  against  him,  for  $8000, 
and  to  give  him  a  shingle  machine, 
and  also  to  construct  for  him  an  en- 
gine and  bill  of  machinery,  which 
the  plaintiff  was  to  set  up  and  run 
until,  from  one  half  the  net  earnings 
thereof,  to  be  received  by  the  de- 
fendants, they  were  fully  paid  for 
snch  machinery,  less  the  sum  of 
$300,  which  was  to  be  deducted  from 
the  price.  The  defendants  manu- 
factured the  engine  and  machinery, 
but  on  demand  by  the  plaintiff,  re- 
fused to  deliver  the  same,  on  the 
ground  that  the  plaintiff  had  pur- 
chased a  lot  of  land  in  Pennsylva- 
nia, on  which  he  proposed  to  erect 
the  said  machinery;  that  for  the 
purchase  money  thereof,  $1541,  he 
had  confessed  Judgments  which  had 
been  duly  docketed,  so  as  to  become 
liens  upon  the  land ;  that  by  the  law 
of  Pennsylvania  the  erection  of  this 
machinery  upon  the  premises  would 
make  such  machinery  a  part  of  the 
realty,  so  that  the  Judgments  would 
attach  to  the  same  as  liens,  and  a 


sale  of  the  land  would  pan  the  tifle 
to  such  machinery  to  the  purchaser. 
ffeld,  1.  That  the  plainUff  could 
not  recover  of  the  defendants  for  the 
price  of  the  shingle  machine,  in  the 
absence  of  any  proof  of  a  previous 
demand  and  refusal  of  delivery. 
2.  That  in  respect  to'  the  engine  and 
machinery,  if  the  law  of  Pennsyl- 
vania were  as  claimed  by  the  de- 
fendants, the  plaintiff  had  no  right 
to  require  the  delivery  of  that  prop- 
erty in  order  that  he  might  turn  it 
over  to  pay,  or  secure,  a  precedent 
debt,  in  fraud  of  the  defendants* 
claim  for  the  purchase  money. 
8.  That  the  defendants  being,  by  the 
express  terms  of  the  contract,  au- 
thorized to  retain  the  title  to  the 
machinery  until  the  purchase  money 
was  paid,  they  were  not  bound  to 
relinquish  their  title  to  the  property, 
or  to  allow  the  property  to  be  sent 
out  of  the  state,  whereby  th^  would 
be  deprived  of  the  same,  or  their 
lien  upon  it.  4.  That  evidence  to 
show  Uiat  the  law  of  Pennsylvania 
was  as  claimed  by  the  defendants, 
was  admissible,  and  ought  to  have 
been  received.  John  bob,  J.  dis- 
sented.   Hawkins  v.  Brown^      206 

8.  The  law  will  not  allow  a  party,  in 
an  action  for  the  breach  of  a  con- 
tract, to  recover,  as  damages,  losses 
which  he  has  sustained  in  the  per- 
formance of  his  contracts  with  oth- 
ers, even  where  such  contracts  are 
founded,  in  some  measure,  upon  the 
contract  alleged  to  have  been  bro- 
ken.   Lowenstein  v.  Chappdl,    241 

4.  On  the  20th  of  February,  1857,  the 
defendant  agreed  to  rent  to  the 
plaintiff  a  store,  for  the  term  of  one 
year  from  the  1st  of  April  then  next. 
Relying  upon  this  agreement,  the 
plaintiff  sold  to  M.  the  lease  of  a 
store  he  then  occupied,  agreeing  to 
give  possession  on  the  2d  or  3d  of 
April ;  and  M.  suffered  the  plaintiff 
to  occupy  a  room  in  the  store,  for 
his  goods,  in  the  mean  time.  For 
the  purpose  of  protecting  his  goods 
from  damage  while  the  store  was 
undergoing  repairs,  the  plaintiff 
packed  them  up.  andihey  sustained 
some  damage  in  consequence  of  the 
packing.  In  an  action  to  recover 
damages  of  the  defendant,  for  a 
breach  of  his  agreement ;  Bdd  that 
the  packing  of  the  goods  not  having 
been  done  for  the  puipoee  of  remov- 


!ng  them  to  the  store  of  the  defend- 
ant, nor  being  necessary,  for  that 
porpose,  the  plaintiff  could  not  re- 
cover for  any  iiyury  to  the  goods 
occasioned  by  the  packing  thereof; 
such  iiviury  not  flowing  directly,  or 
necessarily,  from  the  breach* by  the 
defendant,  but  from  the  plaintiff's 
agreement  with  M.  to  give  up  to 
him  the  store  in  which  the  goods 
were  situated,  and  that  they  should 
in  the  mean  time  occupy  a  particular 
space  therein.  i& 

6.  Held  also,  that  the  plaintiff  was  not 
entitled  to  recover  interui  on  the 
value  of  his  entire  stock  of  goods 
which  he  intended  to  put  into  the 
defendant's  store,  during  the  time 
he  was  by  the  defendant's  breach  of 
contract  prevented  from  exposing 
them  for  sale.  ib 

6.  The  plaintiff,  and  S.,  his  assignor, 
being  in  possession  of  a  bill  of  ex- 

f  change,  valid  in  their  hands,  for 
1913.50,  drawn  by  one  T.,  their 
debtor,  tu  the  order  of,  and  indorsed 
by,  two  other  persons,  on  the  de- 
fendant, payable  in  three  months, 
delivered  the  same  to  the  defendant 
I  on  his  promise  to  pay  them  tliereior 

the  sum  of  $850,  the  next  morning. 
Bdd  that  there  was  a  good  consid- 
eration to  uphold  the  promise ;  the 
parting  with  the  bill,  under  the  cir- 
cumstances, being  a  detriment  to  the 
holders,  whether  it  was  then  accept- 
ed or  not,  and  the  receipt  of  it  by 
the  defendant  being  a  legal  benefit 
and  advantage  to  him.  Ftmoard  v. 
Ha/rri9,  888 

7.  S.,  the  maker  of  a  note,  and  the 
plaintiff  and  W.  his  sureties,  being 
sued  thereon,  the  plaintiff,  before 
judgment,  paid  to  the  holder  one 
half  of  the  amount  due  on  the  note, 
and  costs.  The  holder  thereupon, 
by  a  written  agreement  acknowl- 
edging that  he  had  received  from 
the  plaintiff  $45  in  full  for  his  share 
of  the  note,  as  one  of  the  sureties, 
discharged  him  from  all  further  lia- 
bility thereon,  and  agreed  to  use 
due  care  and  diligence  in  the  collec- 
tion of  the  note  and  costs  out  of  S. ; 
and  when  collected  to  pay  the  plain- 
tiff one  half  of  all  he  should  be  able 
to  collect  on  the  note.  Held^  that 
the  payment,  by  the  plaintiff,  of  a 
part  of  the  costs  of  the  action  on  the 
note,  being  a  pajrment  of  what  he 
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was  not,  at  the  time,  under  a  legal 
obligation  to  pay,  formed  an  ample 
consideration  for  the  agreement  of 
the  defendant.  And  this,  whether 
the  action  had  been  previously  dis- 
continued or  not.  Warfidd  v.  Tfo/- 
Jcins,  806 

8.  In  such  a  case,  the  holder,  having 
agreed  to  make  the  effort  to  collect 
the  note  of  the  principal,  is  bound 
to  do  so,  by  resorting  to  legal  pro- 
ceedings, if  necessary.  ib 

9.  And  in  an  action  against  him,  upon 
his  agreement,  it  will  not  be  a  valid 
defense  for  the  holder,  that  the  prin- 
cipal might,  by  reason  of  the  pay- 
ment to  bucb  holder,  by  the  plaintiff, 
of  one  half  of  the  note  and  costs, 
and  by  the  other  surety,  subsequent 
to  the  agreement,  of  the  other  half 
of  tlie  debt,  have  successfully  de^ 
fended  an  action  against  him  on  the 
note.  For  non  constat  that  the 
principal  would,  if  sued,  have  avail- 
ed himself  of  the  payments  by  the 
sureties,  or  have  been  able  to  es- 
tablish that  his  liability  on  the  note 
was  discharged.  t6 

10.  There  is  no  such  impossibility  of 
performance,  in  such  a  case,  on  the 
ground  of  the  principal  having  been 
discharged  by  the  payment  of  the 
note,  as  will  relieve  the  holder  from 
the  obligation  of  his  contract       tb 

11.  Costs  do  not  become  a  debt  against 
a  party  to  an  action,  until  Judgment; 
unless  he  agrees  to  pay  them.       4b 

12.  The  plaintiff,  by  a  written  agree- 
ment executed  on  the  9th  of  Octo- 
ber, 1849,  agreed  to  do  the  mason 
work,  and  furnish  the  materials  for 
erecting  a  building  for  the  defend- 
ant, which  was  to  be  completed, 
except  a  portion  of  the  plastering, 
on  or  before  the  20th  of  November 
then  next;  which  time  was  subse- 
quently extended  ten  days.  The 
building  was  to  be  three  stories  in 
height ;  the  defendant  reserving  the 
right  to  put  on  a  fourth  story,  by 
paying  a  specified  sum  per  thousand 
for  the  brick  laid  in  the  walls.  JIM 
that  the  defendant's  right  of  elec- 
tion, in  regard  to  the  fourth  story, 
could  only  be  exercised  while  a  rea- 
sonable time  remained  for  adding 
another  story  and  finishing  tlie 
work,  with  the  addition,  by  the  time 


674 


INDEX. 


specified  in  the  contract,  or  as  ex- 
tended ;  and  that  nnlesa  the  defend- 
ant exercised  his  right  of  election 
within  that  time,  he  lost  it.  Lauer 
▼.  Broum^  416 

13.  Held  also,  that  if,  within  that  time, 
the  defendant  elected  to  have  a  4th 
story,  the  plaintiif  was  hound  to 
construct  it,  and  perform  all  the 
work  (except  the  plastering)  hy  the 
30th  of  November.  That  the  time 
for  completing  the  job  was  fixed  in 
reference  to  all  the  work,  including 
the  fourth  stoiy,  if  that  should  be 
determined  on.  t& 

See  Frauds,  Statute  op. 


ALIENS. 

See  County  CouaTS. 

ANSW^i;. 

1.  An  answer,  in  an  action  to  recover 
the  possession  of  real  estate,  which 
denies  that  the  defendant  is  in  pos- 
session of  the  premises  described  in 
the  complaint,  or  that  there  has  been 
any  demand  of  the  possession,  by  the 
plaintiff,  or  any  unlawful  withhold- 
ing thereof,  does  not  put  in  issue 
the  title  of  the  plaintiff,  or  raise  the 
question  of  ad  verse  possession .  Ford 
V.  Sampson,  183 

%.  If  the  defendant  designs  to  question 
the  validity  and  force  of  the  deed, 
nnder  which  the  plaintiff  claims,  to 
pass  the  title  to  the  lands  in  dispute 
while  a  stranger  was  in  possession 
claiming  title,  he  shoqld  frame  his 
answer  accordingly,  and  setup  a  title 
in  himself,  or  title  out  of  the  plain- 
tiff. •* 

APPLICATION  OF  PAYMENTS. 

1.  On  the  16th  of  February,  1857,  C. 
made  and  delivered  to  King  a  bond 
and  mortgage  to  secure  him  for  all 
sums  of  money  he  might  become 
liable  to  pay  by  reason  of  indorse- 
ments he  might  make  for  C,  to  an 
amount  not  exceeding  $10,000.  The 
mortgage  was  not  recorded  nntil 
Sept.  2, 1857.  On  the  26th  of  July, 
1857,  G.  made  his  note  for  $2000, 
payable  two  months  from  date,  to 
the  order  of,  and  indorsed  by  Kel- 
sey,  which  was  afterwards  indorsed 


by  King,  for  the  accommodaUoii  of 
C.  On  the  22d  of  August,  1867,  C. 
made  another  note  for  $2000,  at  six- 
ty days,  payable  to  tlie  order  of  8., 
which  was  indorsed  by  Kelsey,  and 
afterwards  by  King,  for  the  accom- 
modation of  C.  Judgment  was  re- 
covered upon  both  these  notes,  and 
collected  of  King.  On  the  lOth  of 
August,  1857,  King  made  his  own 
note,  for  $2000,  procured  it  to  be 
discounted,  and  loaned  the  money  to 
C,  and  on  the  10th  of  AusuKt  C. 
gave  his  note,  indorsed  hy  Kelsey, 
to  King,  for  this  $2000,  payable  in 
two  montlis.  On  this  note  Kelsey 
was  not  charged  as  indorser.  On 
the  24ih  of  September,  1857,  a  judg- 
ment by  confession,  in  favor  of  Kmg, 
against  C.,  for  $60<X),  to  secure  the 
f>avment  of  the  .said  three  notes  of 
July  25th,  and  August  10th  and  22d, 
was  docketed  and  tiled.  An  execu- 
tion was  issqed  upon  this  jndgmeni, 
on  which  $:2847.52  was  collected, 
which  was  paid  over  to  King,  on  ac- 
count of  the  $2000  which  ho  had 
raised  l)y  the  discounting  of  his  own 
note,  and  loaned  to  C.  on  the  10th  of 
August,  18q7.  Thia  money  was  so 
applied  in  pursuance  of  parol  direc- 
tions gi?en  to  the  attorney,  by  C,  at 
the  time  of  issuing  the  execution. 
Ifeld,  1.  That  the  directions  given 
by  C.  in  respect  to  the  application 
of  the  moneys  collected  upon  the 
execution,  were  in  strict  accordance 
with  the  rules,  both  of  law  and  equi- 
ty. And  that,  independent  of  any 
direction  or  agreement,  the  law 
would  apply  that  money  first  to  the 
payment  and  satisfaction  of  C.'s 
debt  to  King,  for  the  money  loaned ; 
that  being  a  fixed  liability,  at  tho 
date  of  the  judgment,  while  the  lia- 
bility created  by  the  indorsements 
was  only  contingent ;  and  the  latter 
claims  being  secured  by  the  mort- 
gage, while  the  former  was  noU 
2.  That  the  referee  erred,  in  first 
applying  the  $2847.52,  collected  on 
the  execution,  to  the  satisfaction  of 
King's  liability  on  tiie  indorsed 
notes.  That  lie  should  have  first 
satisfied  the  debt  for  money  loaned 
to  C.  on  the  10th  of  August,  1857, 
and  applied  the  balance  to  the  lia- 
bility of  King  on  the  indorsemeotx 
8.  That  the  mortgage  in  question 
had  priority,  as  a  lien  and  claim,  over 
the  judgments  entered  by  confee- 
sion.  in  favor  of  King.  I%omas  t. 
Kelsey,  268 
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ABBITRATION  AND  AWARD. 

See  Counteb-Claim. 


ARREST. 

1.  In  an  action  brought  to  recover  the 
po896Rsion  of  real  property,  and  dam- 
ages for  the  unlawful  withholding 
of  the  same,  the  defendant  may  be 
arrested  and  held  to  bail.  Conse- 
quently, if  the  plaintiff  fails  in  the 
action,  and  there  is  a  judgment 
against  him  for  the  costs,  he  becomes 
himself  the  judgment  debtor,  and  by 
virtue  of  ^  288  of  the  code,  is  liable 
to  arrest  and  imprisonment  upon  an 
execution  issued  in  satisfaction  of 
the  judgment.  MerriU  v.  Ca/rpen- 
ier,       ^  61 

2.  Where  a  prisoner,  arrested  by  vir- 
tue of  a  criminal  warrant  indorsed 
pursuant  to  2  R.  S.  707,  ^  5,  is  dis- 
charged from  arrest,  by  a  justice  of 
the  peace  of  the  county  in  which  he 
is  arrested,  on  entering  into  a  recog- 
nizance before  him,  the  warrant  has 
spent  itself,  and  the  officer  has  no 
light  to  arrest  the  prisoner  again, 
without  new  process.  Hoobboom ,  J. 
dissented.    Doyle  v.  Rus^eU,       800 


ASSESSMENT  OF  TAXES. 

1.  The  revised  statutes,  in  the  pro- 
visions relative  to-  the  place  where, 
and  the  persons  to  whom,  property 
is  to  be  assessed,  as  amended  by 
chap.  176  of  the  laws  of  1851,  em- 
power the  assessors  of  a  town  to 
assess  lands  therein  situated,  occu- 
pied by  a  person  other  than  the 
owner,  (though  o^^Tied  by  a  non- 
resident,) to  the  owner  or  to  the  oc- 
cupant, or  as  non-resident  lands. 
Johnson  V.  Leanif  616 

2.  This  leaves  to  the  assessors  a  rea- 
sonable discretion,  to  be  exercised 
with  a  view  to  the  mode  most  likely 
to  ensure  the  prompt  and  certain 
collection  of  the  tax.  ib 

8.  They  have  power  to  assess  land  to 
an  owner,  who  is  a  non-resident, 
personally,  provided  it  is  "  occupied 
by  a  person  other  than  the  owner ;" 
and  after  they  have  adjudged  land 
to  be  so  occupied,  and  therefore  as- 
sessable to  the  owner,  this  is  a  suffi- 


cient justification  to  the  collector, 
even  though  the  assessors  may  have 
misjudged ;  provided  there  is  noth- 
ing in  the  warrant  to  show  him  that 
the  land  was  not  occupied  by  a  per- 
son other  than  the  owner.  ib 

4.  If  the  assessors  have,  in  form,  suffi- 
ciently assessed  a  lot  to  a  person  as 
owner,  personally,  the  court  will 
asbume,  for  the  protection  of  the 
collector,  that  the  circumstances 
necessary  to  give  them  jurisdiction 
to  make  the  absessment,  existed.   %b 


ASSIGNMENT. 
See  Debtor  and  Crbditob,  1,  5. 

ASSIGNOR  AND  ASSIGNEE. 

See  AcTiOK,  8,  4. 
Costs,  3. 
judgmbnt,  19,  20. 

ASSUMPSIT. 
See  MoxBT  had  and  rbcsivbd. 

B 

BOND. 

1.  It  is  not  necessary,  in  a  complaint, 
to  allege  the  loss  of  a  bond,  to  entitle 
the  plaintiff  to  prove  its  loss  and 
give  secondary  evidence  of  its  con- 
tents. Board  of  Supervieors  of  the 
county  of  Livingston  v.  White^     72 

2.  The  doctrine  of  profert  has  no  place 
in  the  present  system  of  pleading ; 
ample  provision  otherwise  existing 
for  the  production  and  inspection  of 
papers.  And,  independent  of  pro- 
fert, there  never  was  any  necessity 
or  reason  f(»r  saying  any  thing  about 
the  loss  of  the  bond  sued  on,  in 
stating  the  cause  of  action.  Per 
T.  R.  Strong,  J.  ib 

8.  What  is  sufficient  evidence  of  the 
loss  of  a  bond,  to  authorize  the  ad- 
mission of  secondary  ovidence  of  1t« 
contents.  %b 

See  County  Trbaburbr. 
ViLLAOB  Collector. 
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BOOKS  OF  ACCOUNT. 
8m  Etidivcb,  1,  2,  8. 


CASES  DISAPPROVED. 

Clark  V.  aetdand  (6  IKtt,  340)  dis- 
approTed.    Doyle  v.  Russell,       800 


CHATTEL  MORTGAGE. 

1.  The  temi  *'  HubsAquent,"  in  the  8d 
Hection  of  the  act  requiring;  rnort- 
jsages  of  peraonal  property  to  be 
Hlwl,  &c.  (Za»«  of  1838,  p.  402,) 
means  after  the  time  for  re-flHns  has 
ela|)sed.    Latimer  v.  Wlieeler,   485 

2.  The  omiRSion  to  re-flle  a  mortgage 
of  that  kind  before  the  expiration 
of  the  year  from  its  execution,  will 
not  render  it  invalid  as  against  a 
subsequent  mortgagee  holdinj(  a 
mortgage  upon  the  same  property, 
executed  within  the  year.  ib 

8.  The  defendant,  being  the  owner  of 
a  hotel,  and  holding  a  mortgage 
upon  the  furniture  therein,  which 
was  junior  in  date  to  one  executed 
to  the  plaintiff,  gave  possession  of 
the  house  and  furniture  to  C.  with 
strict  instructions  not  to  let  any 
thing  be  taken  away,  because  it  was 
assigned  to  him.  On  the  furniture 
being  demanded,  by  the  plaintiff', 
mider  his  mortgage,  of  the  defend- 
ant, in  tlie  presence  of  C,  the  de- 
fendant claimed  that  the  goods  were 
his,  and  refused  to  give  them  up ; 
C.  not  interfering,  but  remaining  en- 
tirely passive.  In  an  action  by  the 
plaintitf,  against  the  defendant,  for 
the  recovery  and  delivery  of  the 
furniture;  Held  that  this  was  evi- 
dence to  be  submitted  to  the  jury, 
upon  the  question  whether  the  de- 
fendant had  the  possession,  at  the 
time  of  the  demand,  or  not.  ib 

4.  And  that  if  the  jury  found  that  at 
the  time  of  Uie  demand  and  reftisal 
the  defendant  had  the  possession  of 
the  goods,the  plaintiff  was  entitled  to 
recover ;  notwithstanding  that  up  to 
the  time  of  such  demand  and  refii- 
aal,  the  actual  possession  might  have 
been  in  C.  ih 


C0LLD3I0N. 

See  Steamboats. 


COMMISSION  TO  TAKE  TESTI- 
MONY. 

A  commission  to  take  testimony  is 
.  a  writ  or  process  issued  by  the  spf^ 
cial  order  of  the  court,  and  a  seal  ia 
essential  to  its  validity.  If  it  be 
issued  without  a  seal  it  confers  no 
authority  upon  the  commisaioners, 
and  depositions  t-aken  under  it  are 
extra-judicial  and  cannot  be  re-  ' 
celved  in  evidence.  ISraetf  t.  5uy- 
dam,  110 


COMMON  LAW. 

1.  The  provision  in  the  oonstitntion  of 
1777,  declaring  that  such  parts  of 
the  common  law  of  England  as  were 
in  force  on  the  19th  day  of  April, 
1776,  should  be  and  continue  the  law 
of  this  state,  subject  to  alteration  by 
the  legislature,  was  nothing  more 
nor  less  than  an  adoption  of  the  cs- 
seniicd  principles  of  the  common 
law,  the  application  of  which,  to  the 
condition  of  things  here,  often  re- 
quires a  modification,  if  not  an  en- 
tire change,  of  its  rules ;  but  which 
18  merely  the  result  of  the  applica- 
tion of  general  principles  to  panic* 
ular  facts.  Per  Jambs,  J.  Morgan 
v.  King,  9 

2.  The  principle  is  essentiaUy  the  same, 
under  all  circnmstancea,  but  the 
rule,  or  mode,  or  standard,  of  appli- 
cation will  vary  with  the  facts,  or 
the  nature  or  character  of  the  sub- 
ject, to  which  the  application  is  to 
be  made.    Per  James,  J.  ib 

8.  In  adopting  the  common  law,  we 
have  adopted  its  ftindamental  prin- 
ciples and  modes  of  reasoning,  and 
the  substance  of  its  rules,  as  illus- 
trated by  the  reasons  on  which  they 
are  based,  rather  than  by  the  mero 
words  in  which  they  am  eiEpresaed. 
Per  Jambs,  J,  ib 


COMMON  SCHOOLS. 

1.  By  the  provisions  of  the  act  of  the 
legislature  of  June  18,  1853,  ''to 
provide  for  the  establisluiMiit  of 


union  free  schools,"  the  school  dis- 
tricts are  preserved  in  their  integ- 
rity, as  ditisions  of  the  common 
school  system  of  the  state,  and  the 
officers  thereof  are  still  "  school  of- 
ficers," and  fall  within  that  desijirna- 
tion  in  the  act  of  April  12, 1868, 
"  to  change  the  school  year  and  to 
amend  the  statntes  in  relation  to 
pahlic  instmction,"  which  declares 
that  the  term  of  office  of  *'  all  school 
district  officers  '*  theretofore  elected 
shall  expire  on  the  2d  Tuesday  of 
October,  1858.    Brtggs  t.  Outwaier, 

501 

2.  Accordingly,  where,  in  October, 
1858,  the  inhabitants  of  a  school 
district  not  within  any  incorporated 
city  or  village,  established  a  tree 
school  therein,  ander  the  act  of  June 
18, 1858,  and  elected  the  defendants 
its  trustees,  or  board  of  education, 
who  were  in  office  on  the  2d  Tues- 
day of  October,  1858,  at  which  time 
the  plaintifib  were  duly  elected  trus- 
tees, under  the  act  of  April  12, 
1858 ;  SM,  that  so  far  as  those  of- 
ficers were  concerned,  the  act  of 
June,  1858,  was  superseded  and  re- 
pealed by  the  provisions  of  the  act 
of  April  12,  1858;  and  that  the 
plaintiff^  were  the  legal  trustees  of 

.    the  district.  ib 

3.  Held  dUot  that  the  union  free  school 
in  question,  not  being  formed  ftom 
two  or  more  a4Joining  school  dis- 
tricts, the  free  school  might  still  be 
maintained,  and  the  plaintifTs  exer- 
cise the  powers  and  authority  of  its 
board  of  education.  ib 


COMPLAINT. 

1.  In  an  action  upon  a  specialty,  by 
the  obligee  therein  named,  if  the 
complaint  avers  that  on,  dtc.  '*  the 
defendant  made  his  certain  bond  or 
obligation  in  writing,  sealed  with 
his  seal,  and  in  the  words  and  fig- 
ures following  " — giving  a  copy  of 
the  instrument — and  avers  that  the 
defendant  has  not  paid  the  sum 
therein  mentioned,  or  any  pan 
thereof,  and  that  the  whole  amottnt 
thereof  is  still  due  and  unpaid,  this 
is  sufficient,  without  any  averment 
of  a  delivery.  The  La  Fayette  Ini. 
Co.  V.  Roger$,  491 

2.  An  objection  that  a  complaint  is  not 
suSeiently  certain,  in  its  allega- 
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tions,  cannot  be  taken  by  demurrer. 
The  defendant's  remedy  is  by  mo- 
tion to  make  the  complaint  more 
definite  and  certain  in  the  particular 
specified.  ViUetge  of  Wmrren  v, 
Phaip8,  646 


CONFESSIONS, 
Se6  BytnKvoB. 

CONSTITtTTlONAL  LAW. 

1.  The  act  of  the  legislature,  entitled 
"  An  act  to  incorporate  the  Metro- 
politan Gas  Light  Company  of  the 
City  of  New  York,**  passed  April 
17, 1856,  creating  a  corporation  with 
authority  to  lay  their  pipes  in  the 
streets,  4te.  for  the  purpose  of  con- 
ducting gas,  &c.  upon  their  obtain- 
ing the  p^i*mi8sion  of  the  two  boards 
of  the  common  council,  was  not  un- 
constitutional and  void,  either  be- 
cause it  established  a  monopoly  in 
the  trad^  or  business  of  supplying 
gas  within  the  city  of  New  York; 
or  because  it  took,  for  the  use  of  the 
gas  company,  the  streets  or  ease- 
ments or  privileges  in  the  streets  of 
the  city,  oeing  the  property  of  the 
corporation  of  the  city,  without 
making  or  providing  for  compensa- 
tion to  the  city,  and  without  the 
consent  of  the  corporation  of  the 
city ;  or  as  coming  within  the  con- 
stitutional prohibition  against  the 
creation  of  corporations  by  special 
acts.     The  People  v.  Bowen,         24 

2.  The  9th  section  of  the  act  of  the 
legislature,  of  April  17,  1858,  "to 
amend  the  act  to  revise  the  charter 
of  the  city  of  Syracuse,"  by  which 
a  portion  of  the'city  of  Syracuse,  on 
the  easterly  line  of  the  city  and  ad- 
joining the  t^wn  of  Bewitt,  was  ta- 
ken from  the  city  and  annexed  to 
the  town  of  Dewitt,  and  tn^'o  assem- 
bly districts  were  thereby  altered, 
without  any  provision  being  made  in 
I'ctapect  to  the  political  gtaitie  of  the 
Inhabitants  of  the  exscinded  and  an- 
nexed territory,  or  defining  their 
lights  in  reference  to  the  assembly 
districts,  or  the  manner  in  which 
they  should  participate  in  the  elec- 
tion of  representatives  fh>m  the  sev- 
eral districts,  was  a  violation  of  the 
protlsion  of  ibe  constitution,  con- 
Uined  in  the  fifth  section  9f  the  third 
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article,  that  the  assemblT  districts, 
vrhen  once  fixed  and  determined  by 
the  board  of  supervisors,  shall  re- 
madn  urudiered^  until  the  next  de- 
cennial enumeration  ;  and  is  there- 
fore void.  W.  P.  Allfv,  J.  dissent- 
ed. Kinney  v.  City  of  Syracuse ^  340 

8.  The  incidental  alteration  of  the 
boundaries  of  an  assembly  district, 
resulting  from  an  act  of  the  le^nsla- 
ture  changinsr  gach  boundaries,  is  an 
alteration  of  a  district,  within  the 
prohibition  of  the  constitution,      ib 

4.  The  provision  in  the  constitution, 
which  secures  assembly  districts, 
when  once  fixed  and  determined, 
fh)m  alteration,  was  intended  to  be, 
and  is,  not  merely  a  prohibition 
upon  the  hoard  of  supervisore,  but 
also  a  restriction  upon  the  legiailaiive 
power  to  alter  and  change  the  boun- 
daries of  towns.  t6 


CORPORATIONS. 

1.  An  action  claiming  equitable  relief 
on  behalf  of  a  foreign  corporation, 
brought  in  the  name  of  stockholders 
thereof,  against  another  foreign  cor- 
poration, a  corporation  formed  un- 
der the  laws  of  this  state,  and  several 
individuals  who  do  not  appear  to  be 
residents  of  this  state;  in  which  ac- 
tion the  complaint  does  not  state 
that  the  plaintiffs  are  residents  of 
this  state,  so  as  to  entitle  them  to 
maintain  an  action  against  a  foreign 
corporation  for  any  cause;  and  in 
which  it  does  not  appear  that  the 
cause  of  action  has  arisen,  or  that 
the  subject  of  it  is  situated,  within 
this  state,  cannot  be  maintained. 
House  V.  Cooper^  167 

2.  In  order  to  warrant  the  bringing  of 
an  action  by  individual  stockholders, 
in.  their  own  names,*  to  set  a.side  a 
sale,  it  is  necessary  to  show  that  the 
constituted  offlcere  of  the  corpora- 
tion, whose  especial  duty  it  is  to 
vindicate  its  rights,  have  been  re- 
quested to  institute  proceedings  for 
that  purpose,  and  have  refused  to  do 
so.  t6 

8.  In  an  action  for  equitable  relief 
against  a  corporation,  it  is  improper 
to  join,  with  that  cause  of  action,  a 
claim  for  damages  against  individual 
defendailta.  ib 


4.  Although  foreign  corporations  may, 
in  some  instances,  sue  or  be  sued  in 
the  courts  of  this  state,  yet,  to  war- 
rant the  proceeding,  there  most  be 
either  a  necessity,  or  a  fitness  sug- 
gested bythe  peculiar  circumstances. 
The  Cumberiand  Coal  and  Iron  Co. 
V.  The  Hoffman  Steam  Coal  Co,,  159 

5.  The  cause  of  action,  or  the  subject, 
or  at  least  some  property  to  be  acted 
upon,  must  have  arisen,  or  be  situ- 
ated, within  our  jurisdiction,         ib 

6.  The  courts  of  this  state  will  not  en- 
tertain jurisdiction  of  a  suit  between 
two  corporations,  both  chartered  by 
the  laws  of  Maryland,  respecting 
lands  lying  in  that  state,  the  object 
of  which  suit  is  to  annul  a  convey- 
ance of  such  lands  made  to  the  de- 
fendants, on  the  alleged  ground  of 
fraud,  which  conveyance  was  exe- 
cuted and  acknowledged  in  Mary- 
land, and  put  upon  record  there. 
Da  VIES,  J.  dissented.  ib 

7.  Where  the  defendants,  having  been 
duly  appointed  by  a  corporation  its 
building  committee,  and  authorized 
to  contract  for  materials  for  erecting 
a  building  in  which  to  conduct  its 
business,  entered  into  a  written  con- 
tract with  the  plaintiff,  under  their 
respective  hands  and  seals,  describ- 
ing themselves  therein  as  "  building 
committee,"  and  signing  it  as  such, 
for  the  purchase  of  a  quantity  of 
brick ;  Hdd  that  the  corporation  wss 
liable,  on  the  contract,  notwithstand- 
ins  the  seals  of  the  defendants  were 
affixed  thereto.    Haight  v.  Sakler, 

218 

8.  And,  the  defendants  having  shown 
that  they  were  fully  authorized  by 
the  corporation,  in  fact,  a  priori,  to 
make  the  contract,  and  that  after  it 
was  so  made,  the  corporation  ratified 
it,  by  making  several  payments 
thereon,  and  otherwise ;  Hdd  also, 
that  the  defendants  were  not  liable 
personally,  on  the  contract.  ih 

9.  A  corporation  cannot  become  surety, 
either  as  an  accommodation  indor- 
ser,  or  in  any  other  form ;  unless  the 
note  has  been  discounted  in  good 
faith,  in  consequence  of  representa- 
tions made  by  its  proper  ofiScers  that 
it  was  the  note  of  Uie  corpoiatJoD ;  or 
unless  the  note  has  passed  into  the 
bands  of  a  bona  fide  boldMr  vHlioat 
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iiotioe»  who  baa  paid  a  valuable  con- 
sideratioa  for  it  The  Bridgeport 
City  Bank  v.  The  Empire  Stone 
Dressing  Company,  421 

10.  A  corporation,  when  suing,  need 
not  aver  or  prove  its  corporate  ex- 
istence, upon  the  trial,  unless  it  be 
expressly  pleaded  that  it  is  not  a 
corporation.  The  La  Fayette  Insur- 
ance Co.  V.  RogerSt  491 

11.  What  will  amount  to  a  confirmation 
or  ratification,  by  the  stockholders 
of  a  corporation,  of  a  sale  made  by 
its  directors.  Cwaiiherland  Coal  Co, 
T.  Sherman^  663 

See  Death  bt  Wbokgful  Act,  &.c. 


COSTS. 

1.  Costs  do  not  become  a  debt  against 
a  party  to  an  action,  until  judgment ; 
unless  he  agrees  to  pay  them.  War- 
field  ▼.  WaUcins,  896 

2.  The  plaintiff  brou{(ht  his  action  to 
recover  damages  against  the  defend- 
ant, for  entering  the  plaintiff's  prem- 
ises and  taking  possession  of  certain 
personal  property ;  and  he  obtained 
an  injunction  to  restrain  the  defend- 
ant from  meddling  with  the  proper- 
ty. He  then  sold  tiie  goods  himself, 
and  received  the  avails.  The  de- 
fendant claimed  the  property  as 
mortgagee,  by  virtue  of  a  mortgage 
executed  by  one  S.,  and  alleged  in 
his  answer,  that  being  prevented  by 
the  injunction,  from  removing  and 
disposing  of  the  property,  he  lost  his 
debt  against  S.  On  the  trial  the  de- 
fendant proved  that  a  portion  of  the 
goods  belonged  to  him,  and  he  re- 
covered a  judgment  against  the 
plaintiff,  for  the  conversion  thereof, 
for  a  sum  over  |60 ;  HM  that  from 
the  form  of  the  action  and  the  mode 
of  procedure  which  the  plaintiff  had 
adopted,  the  defendant  must  be  con- 
sidered the  successful  party,  and  was 
therefore  entitled  to  costs.  Ashley 
V.  MatrshaU,  426 

3.  Where  an  action  is  brought  by  a 
party  as  assignee,  under  an  assign- 
ment made  by  a  debtor,  for  the  ben- 
efit of  creditors,  and  the  answer  de- 
nies the  right  of  the  plaintiff  to  bring 
the  action  as  such  assignee ;  and  the 
coart  decides  that  the  assignment 


was  void,  and  that  no  title  to  the 
property  passed  to  the  plaintiff  un- 
der the  same  ;  and  thus  determines 
that  the  action  was  not  brought  by 
the  plaintifi',  as  assignee  or  trustee 
of  an  express  trust,  he  cannot  claim 
exemption  from  costs  on  the  ground 
that  he  was  such.  Clerkb,  J.  dis- 
sented.   Sibell  V.  Remsen,  441 


COUNTER-CLAIM. 

1.  Where  matters  in  controversy  be- 
tween parties  are  mutually  submit- 
ted to  arbitration,  and  bonds  to 
abide  the  decision  of  the  arbitrators 
are  mutually  executed  and  deliver- 
ed, and  after  the  hearing  before  the 
arbitrators  has  been  commenced, 
but  before  the  same  has  been  com- 
pleted, one  of  the  parties  revokes  the 
submission,  and  thereupon  brings  an 
action  against  the  other  party  to  the 
submission,  to  recover  the  claims  so 
submitted,  the  h.iter  may,  in  such 
action,  recover  by  way  of  counter- 
claim the  damages  sustained  by  him 
by  reason  of  the  revocation,  viz.  the 
expenses  paid  for  witnesses,  on  the 
arbitration,  and  such  other  legiti- 
mate expenses  as  would  be  recover- 
able in  an  action  upon  the  bond. 
Curtis  V.  Bamesj  226 

2.  An  insurance  company,  located  in 
Philadelphia,  entered  into  an  agree- 
ment with  the  plaintiffs,  whereby, 
for  the  purpose  of  extending  and 
more  firmly  establishing  the  busi- 
ness of  insurance  in  the  city  of  New 
York,  it  agreed  to  provide  and  set 
apart  in  the  hands  of  the  plain- 
tiffs, as  trustees,  a  fund  to  be  formed 
by  the  premium  notes  and  cash  pre- 
miums received  by  said  company, 
for  insurances  to  be  effected  by  them 
in  New  York,  to  the  amount  of 
$100,000;  which  fund  was  to  be 
held  by  the  plaintifis  for  the  pay- 
ment of  all  losses  under  such  insur- 
ances, and  for  no  other  purpose. 
Subsequently  the  company,  through 
the  plaintiffs  as  their  ageiits,  effect- 
ed numerous  insurances,  in  New 
York.  Among  others,  the  defend- 
ants gave  a  note  to  the  company,  for 
premiums  on  policies  issued  by  the 
companj^ ;  which  note  was  duly  in- 
dorsed to  tlie  plaintiffs  for  the  pur- 
poses of  the  trust.  In  an  action  by 
the  plaintiff^,  as  trustees,  upon  the 
note ;  ffeld  that  until  all  insnranoei 
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eff^ted  by  the  pUinUflfk  as  assents 
of  the  company  were  discharged, 
the  company  could  not  reclaim  from 
the  plaintiffs  any  of  the  secarl- 
tiee  assigned  to  them  ;  and  that  no 
creditor  of  the  company  had  any 
riffht  until  that  time,  to  have  his 
claim  against  the  company  paid  from 
snch  notes,  or  their  proceeds.  Ac- 
cordingly hM^  that  in  such  action 
upon  the  note,  the  defendants  could 
not  set  up  as  a  counter-claim,  a 
claim  held  by  them  against  the  in- 
surance company,  for  a  loss  under  a 
policy.    Duncan  ▼.  Stanton ,       533 

Se€  Qdabdian  and  Ward. 


COUNTY  COURT. 

The.  county  courts  of  this  state  are 
courts  of  common  law  jurisdiction, 
and  have  Jurisdiction  in  proceedings 
for  the  naturalization  of  aliens,  un- 
der the  act  of  congress.  MaLLiN,  J. 
dissented.  The  People  ex  rel.  Smith 
V.  Fease,  688 


COUNTT  TREASURER. 

1.  Where  an  instrument  is  presented  to 
the  board  of  supervisors,  by  a  coun- 
ty treasurer,  as  his  official  bond,  the 
fact  that  it  was  sealed  may,  in  the 
absence  of  any  direct  evidence  on 
that  subject,  be  inferred  from  the 
instrument  being  presented  as  a 
bond,  which  implies  a  sealed  obliga- 
tion. Board  of  Supervieore  of  the 
County  of  lAvingston  v.  White,    72 

2.  A  Judgment  in  favor  of  the  people, 
against  a  county  treasurer,  in  an  ac- 
tion for  the  recovery  of  money  re- 
ceived by  him  in  his  official  capacity, 
and  the  imprisonment  of  the  defend- 
ant upon  an  execution  issued  on 
that  judgment,  do  not  constitute  any 
defense  to  a  subsequent  action 
against  such  county  treasurer  and 
his  sureties,  brought  by  the  board  of 
supervisors,  for  the  recovery  of  the 
same  money.  ib 

3.  The  provisions  of  the  revised  stat- 
utes on  that  subject  contemplate  a 
double  direct  liability  by  the  county 
treasurer ;  one  by  him  individually 
to  the  state,  so  far  as  the  state  tax 
is  concerned,  and  the  other  by  him, 
in  connection  with  his  sureties,  to 
the  county,  on  his  bond,  embracing 
the  entire  duties  of  the  treasurer; 


upon  each  of  which  liabilities  to  ac- 
tion may  be  maintained.  tb 

4.  The  imprisonment  of  a  treasurer,  at 
the  suit  of  the  state,  does  not  affect 
in  any  way  the  action  at  the  suit  of 
the  county.  Such  an  impriaouiDent 
is  not  a  satisfaction  of  the  liability 
which  is  the  subject  of  that  action.  A 


COVENANT. 
See  Dbbd,  8,  4. 

CROTON  AQUEDUCT  BOARD. 

1.  The  Croton  aqneduct  board  has  fall 
power  under  the  statutes,  and  the 
ordinances  of  the  common  council, 
to  make  special  charges,  or  fix  extra 
rates,  to  be  paid  for  the  use  of  the 
water,  varjing  in  each  caee,  accord- 
ing to  the  quantity  used;  and  to 
regulate  the  terms  on  which  extra 
allowances  shall  be  made,  and  the 
conditions  on  which  the  water  s^ball 
be  used. '  TreadweU  v.  Van  Schaick, 

444 

2  The  board  has  a  right  to  make  ev- 
ery such  arrangement,  respecting  an 
extra  supply  of  water,  a  matter  of 
agreement,  subject  to  such  tenns 
and  conditions  as  it  shall  deem  ne- 
cessary to  impose.  ib 

3.  The  proper  construction  of  the  27th 
Section  of  the  act  of  1849,  establish- 
ing the.  board,  is  that  the  legislature 
intended  the  water  should  not  be 
furnished  to  those  who  would  not 
pay  for  it ;  and  that  the  power 
should  exist,  in  the  board,  to  with- 
hold the  supply,  if  the  terms  on 
which  the  supply  was  furmshed  were 
not  complied  with.  ib 

4.  The  board  therefore  has  power  to 
cut  off  the  supply  of  water,  for  non- 
payment of  the  water  rate ;  whether 
it  be  the  regular  rents,  apportioned 
by  the  size,  character  and  use  of  the 
building,  or  the  extra  rents  charge- 
able, in  addition  to  the  regular  rents, 
upon  buildings  which  consume  an 
extra  quantity  of  water.  ib 


D 

DAMAGE& 
See  AoMBMBNTi  9^  4. 


DEATH  BY  WB0N6FUL  ACT,  Ac. 

1.  No  action  would  lie,  at  common  law, 
in  this  court,  against  a  corporation 
created  by  the  laws  of  this  state, 
for  causing  the  death  'of  an  individ- 
ual in  another  state  or  country,  by 
the  negligence  and  unskillfhl  con- 
duct of  its  agents  and  seryants,  even 
if  the  death  occurred  in  this  state. 
Crowley  ▼.  The  Panama  Rail  Road 
Company^  99 

2.  Nor  will  such  an  action  He,  since  the 
passage  of  the  acts  of  the  legislature, 
of  1847  and  1849,  giving  a  right  of 
action  to  the  next  of  kin  of  persons 
killed  by  the  wrongful  act,  de&ult 
or  neglect  of  another;  in  the  ab- 
sence of  any  clause  in  the  defend- 
ant's, charter  subjecting  the  corpo- 
ration to  the  operation  of  those  acts, 
as  a  part  of  the  condition  of  its  be- 
ing. %b 

8.  Those  statutes  are  purely  Zo«a2,  and 
limited  to  the  sovereignty  and  do- 
minion of  the  state ;  and  tbey  only 
apply  when  the  subject  matter  of 
the  action  arose  within  the  state.  «6 

4.  Where  a  complaint  alleged  that  on, 
dbc.  at  the  city  of  New  York,  for  a 
reasonable  compensaticm  paid  by  B., 
the  plaintiff's  intestate,  the  defend- 
ant, a  corporation  chartered  by  the 
laws  of  New  York,  agreed  to  con- 
vey B.  over  its  rail  road  from  Aspin- 
wall  to  Panama,  in  New  Grenada ; 
that  the  defendant  subsequently  re- 
ceived B.  on  its  rail  road,  at  A. ; 
and  its  servants  and  agents  so  neg- 
ligently and  unskiUAiIIy  conduct^ 
themselves  in  the  management  of 
the  said  rail  road  that  through  such 
negligence  B.  was  killed  while  a 
passenger  in  one  of  the  defendant's 
cars;  Held,  on  demurrer,  that  the 
action  would  not  lie,  It  not  being 
founded  upon  the  contract,  but  upon 
a  tort,  committed  in  another  coun- 
try, the  right  of  action  for  which  did 
not  survive,  and  for  which  the  court 
had  no  Jurisdiction  under  the  acts  of 
1847  and  1849.  %b 

6.  The  cause  of  action  under  the  acts 
of  1847  and  1849  is  a  new  and  orig- 
inal one,  given  by,  and  depending 
wholly  upon  the  statute.  ^ 

6.  The  statutes  of  New  York,  passed 
in  1847  and  1849,  giving  an  action 
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for  damages,  to  the  ikmilies  of  per- 
sons  killed  by  the  wrongful  act,  neg- 
lect or  default  of  others,  were  in- 
tended to  regulate  the  conduct  of 
corporations,  their  agents,  engineers} 
&«.  and  of  other  persons,  whilst  op- 
erating or  being  in  this  state,  only. 
If  a  citizen  of  this  state  leaves  it, 
and  goes  into  another  state,  he  is  left 
to  the  protection  of  the  law  of  the 
latter  state.  Beachy.  The  Bay  State 
Steamboat  Co.,  488 

7.  An  action  will  not  lie,  in  the  courts 
of  this  state,  under  those  statutes, 
for  a  wrongful  act  or  omission,  oc- 
curring out  of  this  state  and  within 
the  bounds  of  another  state,  by 
which  a  desth  is  caused.  Clbbkb, 
J.  dissented.  %b 


DEBTOR  AND  CREDITOR. 

1.  A  mere  creditor  at  large,  without 
any  Judgment  against  his  debtor,  or 
lien  upon  his  property  or  right  to  a 
preference  in  payment  out  of  it,  can- 
not maintain  an  action  against  such 
debtor  and  his  assignees,  to  set  aside 
an  assignment  of  such  property,  ex- 
ecuted by  the  debtor.  Cropeey  v. 
McKinney^  47 

2.  A  creditor  who  has  commenced  an 
action  at  law,  for  the  recovery  of  his 
debt,  in  which  an  attachment  has 
been  issued  and  levied  upon  the 
property  of  the  debtor,  cannot  bring 
a  second  action  in  the  supreme 
court,  for  the  recovery  of  his  debt, 
to  set  aside  an  alleged  fraudu- 
lent Judgment  previously  recovered 
against  the  debtor,  and  for  an  in- 
junction to  restrain  the  paying  over 
of  the  proceeds  of  a  sale  of  prop- 
erty levied  upon  by  virtue  of  an  ex- 
ecution issued  on  such  Judgment. 
RoosBVBLT,  P.  J.  dissented.  MtUe 
V.  Block,  549 

8.  In  such  a  case  the  creditor  must 
wait  until  he  has  established  his 
debt  by  judgment,  before  he  will  be 
entitled  to  an  ii\junction,  or  other 
equitable  relief  against  the  Judg- 
ment alleged  to  be  fraudulent.       ib 

4.  And  it  seems  the  creditor  has  a  com- 
plete remedy  at  law,  by  proceeding 
with  the  attachment  suit,  obtaining 
a  Judgment  therein,  and  selling  tbo 
property,  under  it.  ib 
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1^.  An  aiaignment  ezacated  by  a  man- 
vfiictaring  corporation,  of  alt  its 
property,  to  a  trustee,  in  trust  for 
the  benefit  of  creditors,  which  ex- 
pressly admits  that  it  is  made  in 
consequence  of  the  company  having 
become  unable  to  pay  its  debts,  is 
absolutely  void  by  stetute.  (1  R.  S. 
608,  t  4.)  Loring  v.  United  Staie$ 
Vulcanized  Oviia  Pereka  Co.,   644 

DEED. 

1.  Where  the  owners  of  a  farm  con- 
veyed the  same  in  fee,  on  condition 
that  the  grantee  should  support  and 
maintain  them  during  their  respect- 
ive  lives ;  Ifeld  that  this  was  equiv- 
alent to  receiving  a  life  annuity  as 
the  purchase  price,  which  was  a  val- 
uable consideration.  Spaiding  v. 
ffaUenbeek,  292 

2.  Held  also,  that  there  was  a  binding 
agreement,  on  the  part  6f  the 
grantee— manifested  by  his  accepts 
ing  the  deed  and  entering  into  pos- 
session Under  it — to  maintain  the 
grantors,  which  was  a  sufficient  con- 
sideration to  support  the  deed,      ib 

8.  A  covenant,  in  a  deed  of  convey^ 
ance,  by  which  the  grantors  agree 
to  warrant  and  defend  the  premises, 
against  themselves,  their  heirs,  &c. 
and  against  all  persons  claiming  or 
to  claim  the  same,  against  the  acts 
of  the  grantors, ''  hereby  intending 
to  warrant  and  defend  the  said 
premises  against  any  lien.  Judgment 
or  incumbrance  against  any  of  the 
grantors,  afiecting  the  premises  or 
any  part  thereof,"  is  merely  a  cove- 
nant for  quiet  ei\joyment.  Inger- 
soU  V.  HaU,  892 

4.  The  mere  purchase  of  an  outstand- 
ing title,  subject  to  a  life  estate  in 
the  premises,  by  a  grantee  whose 
title  is  also  subject  to  that  life  es- 
tate, the  owner  of  which  outstand- 
ing title  had  given  notice  of  his 
right,  and  of  his  intention  to  enforce 
it,  is  not  a  breach  of  such  a  cove- 
nant ;  nor  will  it  amount  to  an  evic- 
tion, where  there  has  been  no  inter- 
ferance  with  the  possession,  under 
the  outstanding  title.  ib 

DOQS. 

1.  To  hold  the  owner  of  a  dog  liable 
for  an  iigury  committed  by  lum,  it 


must  appear  that  the  dofif  wat  Ti- 
cious  and  the  owner  knew  it,  or  that 
he  was  a  trespasser,  at  the  time  of 
do! ng  the  in jurr.  Per  Oampbkll,  J. 
FairOiHd  v.  BenUey.  147 

2.  If  an  individual  knows  thai  his  dog 
is  in  the  habit  of  following  teams 
driven  by  such  person,  and  of  watch- 
ing them  after  they  are  hitched  and 
left  by  him ;  and  if  he  knows  that 
such  dog  is  accustomed  to  attack 
and  bite  strangers  approaching 
teams  so  watched,  he  is  liable  for 
any  injury  done  by  the  dog  to  a  per> 
son  lawfully  approaching  the  team 
for  the  purpose  of  unhitching  it. 
Mason,  J.  dissented.  ib 

8.  A  man  owning  such  a  dog,  knowing 
its  character,  must  secure  it  at  home 
so  that  it  will  not  follow  him.  If  it 
follows  him,  and  bites  a  person 
rightfully  coming  to  remove  the 
team  from  an  inn  shed  where  the 
owner  has  left  it,  and  where  the  dog 
is  watching  it,  such  owner  is  liable  in 
damages.   Mason,  J.  dissented,    ib 

4.  Whether,  in*  such  a  case,  a  dog  has 
a  right  to  follow  his  master  and  lie 
down  in  the  open  shed  of  a  public 
inn,  or  whether  he  is  quoad  the  mas- 
ter, an  involuntary  trespasser,  the 
master  is  not  liable,  in  an  action  of 
trespass,  for  the  ii^jury  done  by  him 
without  proof  of  knowledge  of  his 
vicious  habits.    Per  Cavpbbll,  J. 

ib 


E 

EJECTMENT. 

1.  Where,  in  an  action  by  the  people 
to  recover  the  possession  of  real  es- 
tate, the  answer  denied  the  allega- 
tions of  the  complaint,  and  averred 
that  no  title  accrued  to  the  people 
within  forty  years,  and  that  the  de- 
fendants acquired  title  in  1786,  and 
hod  been  in  possession  ever  since ; 
Held  that  J  to  warrant  a  recovery,  the 
plaintiffs  roust  show  either  a  title  in 
themselves,  or  a  vacant  possession. 
People  V.  Rector  fc.  of  Trinity 
Church,  637 

2.  Under  such  circumstances,  the  plain- 
tiffs cannot  maintain  their  action  on 
the  ground  that  the  people  are  the 
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pramimptiTe  owners  of  all  lands  in 
the  state,  until  title  in  another  is 
shown,  and  that  in  ejectment  it  Is 
not  necessary  for  the  people  to 
prove  title,  in  the  first  instance.    %b 

8.  Where  proof  is  f^mbhed,  of  a  ten- 
ant being  in  possession,  the  pre- 
sumption is  a  fair  one,  that  such 
possession  is  legal ;  and  until  the 
plaintiA  show  some  right  to  the 
possession  within  forty  years,  they 
do  not  fhmish  sufficient  evideDce  to 
dispossess  the  defendant  of  the 
property  claimed.  %b 

4.  Under  the  section  of  the  code  allow- 
ing a  party  to  set  up,  in  an  action  to 
enforce  a  legal  right,  an  equitable  as 
well  as  a  legal  defense,  if  a  defend- 
ant in  an  action  of  ejectment  shows 
an  equitable  right  to  the  possession 
of  the  premises,  as  agaiuBt  the  plain- 
tiff. Judgment  should  be  given  for 
him.    tkwrman  v.  Ander$on,     621 

5.  The  defendants  were  in  possession 
of  land,  under  a  lease  for  a  term  of 
years,  from  W.,  who  had  contracted 
to  purchase  the  premises,  and  was 
in  possession  under  his  contract. 
After  the  making  of  the  lease,  and 
after  th  defendants  had  taken  pos- 
session, the  plaintiff,  with  notice  of 
the  defendants'  rights,  took  an'  as- 
signment of  the  contract  of  pur- 
chase, from  W.,  and  subsequently 
fulfilled  the  contract  of  purchase  and 
obtained  a  deed  of  the  premises. 
He  then  brought  this  action  against 
the  defendants,  to  recover  the  pos- 
session. Meld  that  the  plaintiff  had 
no  equity  as  against  the  defendants  ; 
and  that,  his  legal  title  having  relsr 
tion  to  the  contract,  was  subject  to 

'  the  right  of  the  defendants  to  occu- 
py under  their  lease.  Judgment  in 
favor  of  the  plaintiff  reversed,  and 
new  trial  granted.  %b 


ELECTIONS. 

1.  The  action  in  the  nature  of  quo  war- 
rantOj  under  the  code,  although  dif- 
fering in  some  of  the  formula  of  pro- 
cedure, from  proceedings  by  inform- 
ation or  by  writ  of  quo  ioarranto,  is 
nevertheless,  in  substance,  the  same,, 
and  is  governed  by  all  the  rules 
which  regulated  the  proceedings  un- 
der the  former  practice.  People  ex 
rd.  Smith  ▼.  Pease,  588 


2.  Boards  of  inspectors  of  elections  are 
not  Judges,  nor  do  they  exercise  a 
Judicial  power,  in  receiving  and 
counting  the  votes  and  declaring 
the  result.  Pbatt,  P.  J.  and  Mul- 
Liff.  J.  dissented.  tb 

8.  It  is  competent  for  the  legislature 
to  make  the  inspectors  of  elections 
the  sole  and  final  judges  of  the  qual- 
ifications of  persons  offering  to  vote. 
But  it  has  not  done  so.  The  elector 
is  made  the  Judge  of  his  own  quali- 
fications, and  his  conscience  takes 
the  place  of  the  Judgment  and  de- 
cision of  every  other  tribunal,  for 
that  occasion.  They  may  instruct 
and  advise  him,  but  they  cannot  de-  - 
cide  upon  his  qualifications.  tft 

4.  The  statute  prescribes  in  what  case 
the  inspectors  may  reject  a 'vote, 
viz.  upon  the  refusal  of  the  party  to 
take  the  oaths ;  and  they  can  reject 
in  no  other  case.  Szpreeeio  uniue 
est  exdusio  oHerius,  %b 

5.  The  inspectors  act  ministerially,  in 
determining  whether  they  will  re- 
ceive or  reject  the  vote.  %b 

6.  Hence  the  question  of  the  qualiflcar 
tion  of  a  person  offering  to  vote  is, 
like  other  questions,  open  to  litiga- 
tion in  the  courts,  when  the  right  of 
the  voter  is  directly  in  issue,  either 
in  an  action  against  the  board  of  in- 
spectors, for  rejecting  the  vote,  or 
for  knowingly  permitting  a  person 
to  vote  who  is  not  qualified  ;  or,  in 
a  proceeding  projierly  instituted,  to 
determine  the  right  to  an  office,  or 
to  punish  the  illegal  voter.  Pratt, 
P.  J.  and  MuLLiN,  J.  dissented.   t6 

7.  Accordingly  held^  that  in  an  action  in 
the  nature  of  a  quo  wajraniOt  to  try 
the  title  to  an  office,  the  defendant 
may  give  evidence  tending  to  prove 
that  a  number  of  those  who  voted  for 
the  relator,  and  sufficient  to  change 
the  result,  were  not  properly  quali- 
fied voters,  or  entitled  to  vote  at  tho 
election.  Pbatt,  P.  J.  and  Mul- 
Liir,  J.  dissented.  ib 


EVIDENCE. 

1.  To  render  books  of  account  compe- 
tent evidence,  the  party  must  prove 
that  during  the  period  the  charges 
were  made,  he  had  no  clerk ;  that 
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Mule  of  tbe  arUdes  of  work  wer« 
deliTered  or  performed ;  that  the 
books  are  the  accomit  books  of  tbe 
party,  and  that  he  keeps  correct 
aocoonts.    2\mUti$on  ▼.  Borst,    42 

2.  The  statute  allowing  parties  to  be 
witDesses,  has  not  abrogated  the  law 
admitting  books  of  account  as  en- 
dence,  under  tbe  rules  formerly  set- 
tied,  ib 

Z,  Where  a  plaintiff  oflers  his  books  of 
account  as  evidence  in  support  of  his 
claim,  the  defendant  will  not  be  per- 
mitted to  prove  the  general  moral 
character  of  the  plaintiff  to  be  bad, 
for  the  purpose  of  discrediting  such 
books.  ib 

4.  Where  tbe  confessions  of  the  defend- 
ant are  given  in  evidence,  to  show 
his  agency  in  a  particular  transac- 
tion, it  is  proper  to  instruct  the  jury 
that  they  may  believe  a  part  and  re- 
ject another  part  of  the  allegations 
made  by  the  defendant;  that  they 
may  believe  the  fact  which  he  ad- 
mitted, and  disbelieve  the  reckons 
assigned  for  it  Bwme$  v.  AUen^  668 

Suonda/ry  ^videnee^^See  Bond. 


EXCEPTIONS. 
See  Pbacticb,  1. 

EXECUTION. 
See  AppLiCATioir  or  Pathekts. 


EXECUTORS  AND  ADMINIS- 
TRATORS. 

1.  Where  a  claim  is  presented  to  exec- 
utors, against  the  estate  of  their 
testator,  the  Justice  of  which  is  dis- 
puted, and  the  parties  agree  to  refer 
the  same,  under  the  statute)  the 
agreement  to  refer  need  not  notice 
matters  of  defense  to  the  claim. 
Traey  v.  Swfdcm,  110 

2.  On  the  approval  by  the  surrogate  of 
the  agreement  to  refer,  and  filing 
the  same  in  the  office  of  a  clerk  of 
the  supreme  court,  the  agreement 
becomes  operative  as  a  voluntary 
appearance  by  tlie  parties,  in  this 

*  court,  and  a  submission  to  its  Juris- 


diction, fbr  tbe  purpose  of  abjudi- 
cating upon  the  claim  presented.  i& 

8.  The  account  presented  is,  in  effect, 
the  plaintiff's  complaint,  and  there 
being  no  pleadings,  and  no  provisicm 
in  the  statute  for  pleadings,  the  de- 
fendant is  limited  to  no  par^cular 
defense ;  and  consequently  any  and 

.  every  legal  detfeiwe  against  tbe  claim 
must  necessarily  be  available.  Per 
Smith,  J.  %b 

4.  On  the  trial  before  the  referees,  the 
plaintiff  must  prove  his  claim,  and 
satisfy  the  referees  of  its  justice  and 
validity ;  and  every  species  of  legal 
proof  adapted  to  show  the  injustice 
of  the  claim,  or  its  invalidity  as  a 
whole,  or  in  degree  or  amount,  is 
admissible.  «& 

5.  Within  this  rule,  a  set-off  mav  be 
proved  ;  or  a  payment  in  whoW  or 
in  part;  or  proof  given  to  reduce 
the  amount.  t& 

6.  And  the  executors  are  at  liberty  to 
make  any  defense  that  their  testator 
couJd  himself  make,  if  alive,  and  the 
same  were  properly  pleaded,  in  an 
action  upon  such  claim.  Q> 

7.  They  may,  therefore,  insist  upon  the 
statute  of  limitations ;  and  if  that 
defense  is  sustained,  it  is  acomi^te 
answer  to  the  whole  cause  of  action. 

F 

FENCES. 

1.  Where  a  division  fence  between  ad- 
Joining  owners  has  been  in  exist- 
ence, and  acquiesced  in  by  the  par- 
ties as  on  their  dividing  line,  for 
more  than  forty  years,  the  law  will 
determine  the  line  of  such  fence  to 
be  the  true  line  betweep  the  parties. 
And  this,  notwithstanding  the  fence 
was  originally  put  up  under  aa 
agreement  that  it  was  to  be  altered 
at  some  future  time,  in  csm  it  should 
be  found,  upon  actual  survey,  not  to 
be  on  the  true  line.  Puretm  v.  Mo- 
sher^  81 

2.  In  such  cases,  it  is  the  long  acqui- 
escence which  renders  the  practical 
location  conclusive.  ib 


FSRRT  AT  ALBANY. 


809  Wbsts&n  Rail  Road  Cobfoba- 
Tioir, 

FRAUDS,  STATUTE  OF. 

1.  Where  one  purchases  goods  of  an- 
other, ai^reeing  to  apply  the  amount, 
ai^T^ed  on  as  the  price,  in  payment 
of  a  precedent  debt,  by  giving  credit 
therefor,  the  transaction,  so  Ions  as 
it  rests  in  mere  words,  is  void  by  the 
statnte  of  frauds ;  but  is  valid  the 
moment  the  act^f  giving  the  credit 
is  performed  by  the  buyer.  Brahin 
V.  Hyds,  266 

2.  B.  being  indebted  to  H.,  it  was 
agreed  between  the  parties  that  H. 
should  take  certain  property  of  B., 
which  was  pointed  out  and  the  price 
of  which  was  agreed  on,  and  credit 
B.  the  sum  specified  as  the  price, 
upon  his  books.  This  was  done  by 
H.  as  soon  as  he  got  home,  where 
his  books  were  kept,  which  was  dur- 
ing the  same  day  and  within  a  very 
short  time  after  the  making  of  the 
agreement.  HM  that  this  was  to 
be  regarded  as  a  payment  made  at 
the  time  of  the  agreement,  within 
the  meaning  of  the  statute  of  frauds ; 
and  was  a  complete  execution  and 
performance  of  Uie  contract,  on  the 
part  of.  H.,  and  a  payment  of  B.'s 
debt>  to  the  extent  of  the  price 
agreed  on.  ih 

8.  The  moment  payment  is  made,  in 
pursuance  of  such  an  agreement, 
the  transaction  is  taken  out  of  the 
statnte  of  f^uds,  the  party  is  bound 
by  his  bargain,  and  he  cannot  aftor* 
wards  rescind  it,  or  treat  It  as  a  nul- 
lity. *6 


a 

.      GIFT. 

\xk  an  action  to  recover  possession  of  a 
farm,  it  was  proved  that  a  son  of  the 
plaintiff  married  the  defendant,  in 
1840,  and  had  two  children  by  her, 
pne  of  whom  was  living ;  that  the 
son,  }n  1860,  went  into  possession  of 
the  farm,  by  permission  of  the  plain- 
tiff, and  occupied  it  until  his  death, 
in  1866 ;  the  plaintiff,  during  such 
occupancy,   frequently  saying   the 
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form  was  his  son's.  The  defendant 
offered  to  prove  that  her  husband 
worked  for  the  plaintiff  about  eight 
years  after  he  became  of  age,  at  the 
plaintiff's  request;  that  in  consid- 
eration thereof,  and  of  love  and  af- 
fection, the  plaintiff  gave  the  farm, 
by  parol,  to  his  son,  who,  in  virtue 
thereof,  entered  on  the  premises, 
took  possession,  and  made  improve- 
ments, and  paid  taxes,  on  it,  as  his 
own,  by  and  with  the  approbation 
of  the  plaintiff;  that  the  plaintiff 
always  treated  his  son  as  owner,  and 
at  the  deathbed  of  the  latter  in- 
formed him  and  his  wife  that  he 
would  never  disturb  them.  The  evi- 
dence was  excluded.  Hdd  that  the 
evidence  offered  should  have  been 
received;  and  that  it  would  have 
entitled  the  defendantr  not  only  to 
hold  the  fkrm,  but  to  receive  such  a 
conveyance  firom  the  plaintiff  as 
would  vest  in  her  and  her  surviving 
child  the  t^tle  to  the  farm,  according 
to  their  respective  rights  as  widow, 
mother,  daughter  and  heirs.  New 
trial  granted.  Campbbll,  J.  dis- 
sented.   McOrofy  v.  JfeC^,      688 


GOVERNOR. 

The  governor  may  approve  and  sign  a 
bill  after  the  ac^oumment  of  the 
legislature,  so  as  to  render  the  same 
valid  and  binding  as  a  law.  Th€ 
People  V.  Bowetij  24 


GUARDIAN  AND  WARD. 

An  acting  administrator  was  appointed 
general  guardian  of  the  infant  chil- 
dren of  the  intestate,  and  he  and  the 
widow  and  children  resided  togeth- 
er, as  one  family,  in  the  dwelling 
house  formerly  owned  by  the  testa- 
tor; and  he  subsequently  married 
one  of  the  infant  children  and  con- 
tinued to  reside  there,  with  his  wife. 
He  advanced  the  means,  from  time 
to  time,  and  paid  the  expenses  in- 
curred in  the  support  of  the  family. 
At  three  several  times,  as  general 
guardian  of  the  infants,  he  obtained 
orders  from  the  county  court,  for  the 
sale  of  the  lands  which  had  de- 
scended to  his  wards,  from  their  fa- 
ther, and'  in  which  the  widow  had 
an  estate  in  dower,  the  proceeds  of 
which  sales,  including  the  widow's 
share,  for  her  dower  interest,  went 


686 


INDEX. 


Into  hit  haodf.  In  an  action  brouglit 
against  tbe  adminiitrator  and  guar- 
dian, by  the  widow,  to  recover  a 
oompensation  for  her  dower  inter- 
est ;  HMy  that  under  these  circum- 
stances the  law  would  not  imply  a 
promise  on  the  part  of  the  widow  to 
repay  to  the  guardian  the  money 
thus  furnished  or  expended  by  him, 
in  support  of  the  family :  but  that 
on  the  contrary,  the  legal  inference 
was,  the  money  was  Aimisbed  and 
advanced  by  him  as-^tiar<2ia»,  and 
not  as  creditor  of  the  wdow.  Ac- 
cordingly heldf  that  the  moneys  thus 
advanced  by  the  guardian  could  not 
be  set  off  or  allowed  as  a  counter- 
claim, in  such  action,  against  the 
widow's  claim  for  dower.  £llioii  v. 
GMohM,  496 


HIGHWAYS. 

1.  An  order  laying  out  a  highway, 
signed  by  only  two  commissioners 
of  highways,  and  not  containing  any 
statement  showing  that  the  third 
commissioner  met  and  deliberated 
with  them  upon  the  subject  matter 
of  the  order ;  or  that  he  was  duly 
notified  of  the  meeting,  and  failed 
to  attend,  is  void.  SUwartY.  Wd- 
Zif,  844 

2.  If  an  order  is  defective  In  omitting 
to  state  those  facts,  the  defect  can- 
not be  cured  by  parol  evidence, 
showing  that  the  third  commissioner 
was  duly  notified,  and  failed  to  at- 
tend. i& 

8.  The  forw.  by  which  private  prop- 
erty may  be  taken,  for  the  purpose 
of  laying  out  a  public  highwsy.  hav- 
ing been  prescribed  by  statute,  that 
form  must  be  strictly  pursued,  or 
the  attempt  will  be  ineffectual  and 
the  proceedings  void;  and  all  per- 
sons, acting  under  color  of  them, 
will  be  trespassers.  ih 

See  RtvsBB. 


HUSBAND  AND  WIFE. 

1.  By  marriage  the  husband  becomes 
vested  with  a  right  to  all  of  the 
wife's  goods  and  chattels,  and  to  her 
earnings,  and  the  property  acquired 


by  her  subaequently  in  ctnTtng  on 
a  business  in  her  own  name,  ^rcp- 
sey  V.  McKinney^  47 

2.  Such  a  case  is  not  aflR»eted  by  the 
acts  of  1848  and  1849,  giving  addi- 
rional  rights  to  married  women; 
where  the  question  arises  between 
the  assignees  of  the  husband  and 
assignees  of  the  wife.  ib 

8.  A  deed  of  separation,  between  hus- 
band and  wife,  if  executed  without 
any  consideration,  is  void  at  law  even 
between  the  parties  thereto.  And 
it  is  void  and  of  no  eflfect,  even  in 
equity,  as  against  the  assignees  of 
the  husband,  on  a  question  arising 
as  to  the  title  to  the  property  em- 
braced therein.  A 

4.  The  wife's  covenant  with  her  hus- 
band, in  a  deed  of  separation,  being 
void,  cannot  form  a  consideration 
for  the  execution  of  the  deed  by 
him.  1^ 

6.  A  deed  of  separation  between  hus- 
band and  wife,  by  which  the  former 
relinquishes  to  the  latter  personal 
property  and  a  business  carried  on 
by  her  in  her  own  name,  for  her 
sole  and  separate  use,  and  covenants 
that  the  pruperty  and  business,  and 
the  profits  of  the  business,  shall 
thereafter  belong  to,  and  be  carried 
on  by  her  for  her  sole  and  separate 
use  as  if  she  were  a  feme  sole,  being 
executed  without  consideration,  and 
without  any  covenant  on  the  part 
of  the  trustee  to  indemnify  the  hus- 
band against  the  debts  of  the  wife, 
is  void  even  in  equity,  as  to  subse- 
quent creditors.  t& 

6.  The  assent  of  the  husband  to  his 
wife  carrying  on  a  business  in  her 
own  name,  carries  with  it  an  im- 
plied authority  to  contract  debts,  in 
conducting  the  business  in  hemame. 

7.  And  debts  thus  contracted,  although 
contracted  in  the  name  of  the  wife, 
are  the  debts  of  the  husband,  and 
he  is  liable  to  be  sued  for  them,    tb 

8.  The  husband,  in  such  a  case,  has 
the  right  to  make  an  assignment  for 
the  benefit  of  creditors,  of  the  prop- 
erty in  his  wife's  possession  and  of 
the  business  carried  on  by  her ;  and 
such  assignment  will  carry  the  title 


to  raoh  property,  as  against  the  as- 
signees of  the  wife.  t5 

9.  The  aftsent  of  the  husband  that  his 
wife  shall  carry  on  a  business  in  her 
own  name,  does  not  carry  with  it  an 
implied  authority  to  her  to  make  an 
assignment  for  the  benefit  of  credits 
ors.  t5 

10.  In  an  action  for  maliciously  entic- 
ing and  carrying  away  the  plain- 
tiff's wife  from  his  house,  evidence 
of  a  genera]  report  that  the  plaintiff 
ill  treated  his  wife,  is  inadmissible 
by  way  of  Justification.  Bcvmes  t. 
AlUn,  668 

11.  Nor  will  the  mere  statements  of 
the  plaintiff's  wife,  that  she  was 
abused  by  her  husband,  without  any 
proof  of  such  abuse,  in  fact,  be  a 
justification  for  the  defendant's  ad- 
Tice  to  her  to  leave  her  husband, 
and  for  his  agency  in  removing  her 
from  her  husband's  house  to  that  of 
her  father.  ib 

12.  To  Justify  his  interference  in  re- 
'    moving  the  wife  from  her  husband's 

house,  the  defendant  is  bound  to 
show  that  she  was  abused.  Her 
statement  that  she  was  abused  is  not 
sufficient.  ib 

18.  Whenever  a  wife  is  not  Justifiable 
in  abandoning  her  husband,  he  who 
knowingly  and  intentionally  assists 
her  in  thus  violating  her  duty,  is 
guilty  of  a  wrong,  for  which  an  ac- 
tion will  lie.  tb 

14.  That  which  will  excuse  a  man  for 
harboring  the  wife  of  another,  will 
not  excuse  an  act  of  interference  in 
the  husband's  af&irs,  either  in  ad- 
vising her  to  leave  her  husband's 
premises,  or  in  carrying  her  away. 

•6 

See  WiTVSBBi  8,  4,  5. 


IKSUBANCS  COMPANIES. 

I,  The  charter  of  a  mgtqal  insurance 
company  provided  that  when  any 
property  insured  b^  the  company 
should  be  alienated,  the  policy 
•bonkl  thereupon  be  void,  and  be 
■arrendored  to  the  directorsi  to  be 
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canceled ;  and  that  upon  such  sur- 
render the  assured  shonk^  be  enti- 
tled to  receive  his  deposit  note,  upon 
the  payment  of  his  proportion  of  all 
losses  and  expenses  that  had  oc- 
curred previously.  The  by-laws 
contained  a  provision  that  whenever 
a  )iarty  insured  should  mortgage  the 
property,  his  policy  should  be  void, 
unless  he  should  give  notice  thereof 
to  the  company.  At  an  annual 
meeting  of  the  members  of  the  com- 
pany, it  was  resolved  that  when  an 
insured  had  alienated  his  property 
before  loss  sustained,  his  premium 
note  should  not  be  assessed,  al- 
though he  had  not  surrendered  his 
policy.  Held  that,  independent  of 
the  resolution,  passed  by  the  com- 
pany, a  person  insured  who  had 
alienated  the  insured  property  by 
mortgage  and  deed,  without  giving 
notice  to  the  company  of  such  alien- 
ation, or  surrendering  his  policy, 
remained  liable,  upon  his  premium 
note,  for  losses  occurring  subsequent 
to  the  alienation.  But  that  by  the 
resolution  the  company  waived  a 
compliance  by  its  members  with  the 
provisions  of  the  charter  relating  to 
a  surrrender  of  the  policy,  d&c.  and 
in  effect  declared  that  it  would  dis- 
pense with  the  formality  of  a  sur- 
render, when  there  were  no  losses 
to  be  paid,  and  the  assured  had 
aliened  the  insured  property;  and 
that  it  would  itself  take  notice  of 
the  alienation,  and  would  make  no 
assessment  upon  the  premium  note, 
to  pay  future  losses.  HniUley  v. 
JBeeeher,  580 

2.  Accordingly  held,  that  the  receiver 
of  the  company  could  not  maintain 
an  action  to  recover  an  assessment 
upon  a  premium  note  thus  situated, 
made  for  the  purpose  of  paying 
losses  occurring  since  the  alienation 
of  the  property.  ib 

8.  BM  aUo,  that  the  resolution  was 
not  void,  as  being  in  conflict  with 
the  provision  contained  in  the  char- 
ter of  the  company.  ib 

4.  The  fact  that  the  charter  of  an  in- 
surance company  expires,  by  its  own 
limitation,  within  the  period  during 
which  a  policy  is  by  its  tenna  to 
continue,  will  not  avoid  the  policy, 
and  discharge  the  Insured  Arom  his 
liability  upon  his  premium  note. 
The  policy  is  valid  for  the  unexpired 
term  of  tlie  charter.  sb 
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6.  Nor  will  the  insured  be  entitled  to 
any  relate,  or  dedaction,  from  the 
amount  of  an  asBessment,  or  from 
the  amount  of  the  premium  note,  on 
account  of  the  fact  that  the  charter 
of  the  company  was  to  expire,  and 
did  expire,  prior  to  the  expiration 
of  the  period  during  which  the  pol- 
icy, by  its  terms,  was  to  continue. 

INTEREST. 


JUDGMENT. 

1.  A  statement  upon  which  a  Judgment 
is  entered  by  confession,  which  al- 
leges the  consideration  for  the  Judg- 
ment to  be  a  promissory  note  given 
by  the  debtors,  to  the  plaintiff,  for 
▼alue  received,  but  without  specify- 
ing the  amount  or  consideration  of 
the  note,  is  defective;  and  it  has 
been  held  in  repeated  cases  that 
such  a  Judgment  may  be  set  aside 
on  motion,  at  the  instance  of  other 
Judgment  creditors.  Ncrrii  v.  Devi- 
ton,  117 

2.  And  the  right  to  set  aside,  or  at- 
tack, a  void  Judgment  thus  entered 
up  by  confession,  upon  a  defective 
statement,  is  not  limited  to  Judg- 
ment creditors.  ib 

8.  A  Judgment  confessed  without  ftdl 
compliance  with  the  provisions  of 
the  code,  is  to  be  deemed  fraudulent 
and  void,  as  against  the  creditors  of 
the  Judgment  debtor ;  and  it  may  be 
attack<d  by  a  grantee  or  mortgagee 
of  premises  upon  which  such  Judg- 
ment is  a  lien,  as  well  as  by  Judg- 
ment creditors.  Jobbsoit,  J.  dis- 
sented, ih 

4.  They  may  do  this,  either  by  bring- 
ing an  action  for  that  purpose,  or  in 
defense  of  an  action  brought  to  en- 
force such  Judgment,  to  which  they 
are  made  parties.  %b 

6.  A  Judgment,  entered  by  confisssion, 
upon  a  statement  in  these  words : 
"  The  above  indebtedness  arose  on 
a  promissory  note  made  by  the  de- 
fendants to  the  plaintiff,  dated  June 
21, 1864,  in  the  sum  of  |700,  with 


interest,  that  amount  of  money  be- 
ing had  by  the  defendants  of  the 
plaintiff,  and  upon  which  there  is 
this  day  due  the  sum  of  ^782.07,  to- 
gether with  $80.41,  now  due  the 
plaintiff  from  the  defendants  as 
costs  in  an  action  brought  against 
the  defendants  by  the  plaintiff  on 
said  promissory  note,  in  the  rapreme 
court,  which  suit  is  now  discontin- 
ued by  the  plaintiff  upon  this  con- 
fession of  judgment  to  him  by  the 
defendant,"  set  aside,  on  the  ground 
of  the  insufficiency  of  the  state- 
ment.   Frdigh  v.  Brink,  144 

6.  A  motion  to  set  aside  a  Judgment 
entered  ui>on  confession,  on  account 
of  the  defectiveness  of  the  state- 
ment, is  not  founded  upon  an  irreg- 
ularity, so  as  to  require  the  moving 
party  to  specify  in  his  motion  pa- 
pers the  grounds  of  the  motion. 
Wifuuhrmner  v.  Edgmion,        186 

7.  Defects  of  that  nature  are  not  mere 
irregularities.  They  are  matters  of 
substance,  and  if  established,  ren- 
der the  judgment  void.  A 

8.  Requisites  of  the  statement  of  in- 
debtedness, upon  which  a  judgment 
by  confeasior.  is  to  be  entwed.      t6 

9.  A  statement,  upon  which  a  Judg- 
ment by  confession  is  entered,  in 
these  words :  "  This  confession  of 
Jifdgment  is  for  a  debt  Justly  due  to 
the  plaintiff,  arising  upon  the  fol- 
lowing facts :  for  money  lent  and 
advanced  by  said  plaintiff  to  me  on 
the  1st  day  of  April,  1866,  and  in- 
terest <»)  the  same  from  the  1st  day 
of  April,  1867,"  is  defective,  in  not 
showing  tbfit  the  sum  for  which 
Judgnient  is  confessed  "  is  justly  due 
or  to  become  di;e ;"  that  is,  that  the 
sum  confessed  does  not  exceed  the 
debt  or  liability.  CUmenU  v.  Q^- 
row,  825 

10.  So,  a  statement  in  this  form :  "This 
confession  of  judginent  is  for  a  debt 
justly  owing  from  me  and  due  to  the 
plaintiff,  arising  iVom  the  foUowing 
facts :  for  money  borrowed  by  me, 
of  him,  in  June..  X866,  for  which  I 
gaye  him  my  note,  and  one  year's 
interest  thereon,"  is  defective  for  the 
same  reason.  A 

1).  8q  also,  KM  of  a  statefnent  as  fol- 
lows: "  This  confession  of  judgipent 
is  for  a  debt  justly  due  and  owing 
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fh>m  me  to  the  plaintiffs,  for  goods, 
wares  and  merchandise,  groceries, 
dry  goods,  salt,  calico,  muslin,  mo- 
lasses, sugar  and  other  articles,  sold 
and  delivered  by  tliem  to  me  at  va- 
rious times  within  the  last  two  years, 
as  per  schedule  annexed ;"  no  sched- 
ule being  in  fact  annexed.  ib 

12.  The  amouni  of  the  debt,  for  which 
judgment  is  confessed — and  if  it  be 
for  money  lent  and  advanced,  the 
amount  of  money  loaned,  and  if  it 
is  for  goods  sold  and  delivered,  the 
amount  of  the  sales,  or  total  price 
of  the  goods — must  be  set  forth  e.x- 
plicitly,  and  not  be  left  to  inference. 

lb 

18.  This  is  a  vital  part  of  a  ralid  cou- 
fisflsion ;  and  the  omission  of  it  Is  a 
fiatal  defect.  ib 

14.  A  party  whose  judisiment  has  been 
illegally  vacated  will  not  be  de- 
prived of  his  lien,  if  he  ultimately 
reverses  the  order  which  set  aside 
his  judgment;  unless  the  equities 
of  bona  tide  purchasers  or  incum- 
brancers intervene.  King  v.  Har- 
ris, 471 

15.  Thus,  where  a  judgment  which  was 
the  first  lien  upon  mortgaged  prem- 
ises alter  the  mortsage,  was  vacated 
and  sat  aside  on  the  ground  of  ir- 
regularity, by  an  order  which  was 
subsequently  reversed  on  appeal^ 
SMf  that  the  lien  of  such  judg- 
ment was  not  lost,  by  the  vacatur; 
but  that  the  judgment  was  entitled 
to  be  first  satisfied  out  of  the  sur- 
plus moneys  arising  from  a  sale  of 
the  premises,  under  the  mortgage, 
in  preference  to  junior  judgments. 

%b 

16.  A  judgment  will  not  be  set  aside, 
and  a  new  trial  granted,  on  the 
grounds  of  surprue  or  netoly  di$oov- 
ertd  evidence,  where  the  party  has 
been  guilty  of  laches,  in  making  his 
motion;  where  the  new  evidence 
would  be  cnmulative  in  its  nature ; 
or  after  judgment  has  been  entered. 
Peek  V.  ffHer,  656 

It.  And  though  the  plaintiff's  evi- 
dence be  a  surprise  upon  the  de- 
fendant, yet  the  defendant  may,  by 
bis  own  conduct,  preclude  himself 
A*om  all  relief  on  that  ground.       tb 

18.  Thus,  where  the  defendant,  though 
present  at  the  triali  instead  of  ask- 

Vol.  XXX.  44 


ing  for  a  postponement  on  the 
ground  that  the  plaintiff's  evidence 
was  a  surprise  upon  him,  <ftamined 
a  witness  on  the  subject  testified  ta 
by  the  plaintiff's  witnesses,  and 
sought  to  show  by  him  that  the  facts 
to  which  they  bad  sworn  were  not 
true ;  and  at  the  close  of  the  testi- 
mony, agreed  that  the  written  points 
of  both  parties  should  be  submitted 
for  the  con8*deration  of  the  court, 
without  any  suggestion  of  surprise, 
or  any  request  that  the  decision 
should  not  be  made  on  the  case  as  it 
stood;  and  in  consequence  of  his 
omission  to  furnish  his  points,  near- 
ly seven  months  elapsed  before  the 
decision  of  the  judge  was  made ; 
several  motion  terms  in  the  mean 
time  having  been  held,  at  which  an 
application  could  have  been  made 
by  him  to  open  the  case ;  instead  of 
doing  which,  he  permitted  the  court 
to  examine  and  decide  upon  the 
evidence  adduced,  without  any  in- 
terference or  complaint  on  his  part ; 
and  gave  no  intimation  of  having 
been  surprised  by  the  plaintiff's  evi- 
dence, until  three  months  after  the 
decision  of  the  court  was  made ;  t^ 
was  held  that  the  defendant,  by  his 
conduct,  must  be  presumed  to  have 
been  willing  to  abide  by  the  decis- 
ion of  the  court  on  the  questions  of 
fact  presentedfor  its  determination ; 
and  that  he  could  not  repudiate  and 
r<^t  that  decision  after  it  was 
found  to  be  adverse  to  him.  ib 

19.  Where  a  person  takes  an  assign- 
ment of  a  judgment,  with  notice  of  a 
stipulation  entered  into  by  his  as- 
signor, the  plaintiff  in  the  judgment, 
relative  to  the  method  of  enforcing 
it,  he  cannot  maintun  an  action  to 
have  the  stipulation  vacated  on  the 
ground  that  his  assignor  was  in- 
duced to  enter  into  it  by  the  fnud 
of  the  other  parties  to  it  £orst  v. 
Baldwin,  180 

20.  The  assignment  of  the  judgment  is 
an  affirmance  thereof,  but  will  not 
carry  with  it  a  right  of  action  for 
the  fhiud ;  nor  is  such  right  of  ac- 
tion susceptible  of  assignment,  so  as 
to  authorize  the  assignee  to  sue  in 
his  own  name.  ib 
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INDEX. 


LEASE; 


1.  The  plaintiif  executed  a  lease  of 
premises  to  V.  as  the  agent  or  tnistee 
of  an  aKsociation,  of  which  tiie  de- 
fendant, a  corporation,  was  the  suc- 
cessor. The  associdftion  transferred 
all  its  property  to  the  corporation, 
and  caused  the  lease  to  be  as-sisned 
to  the  corporation,  and  the  latter 
covenanted  to  do  and  perform  all 
things  which  the  association  were 
bound  to  do.  Held  that  the  plain- 
tiff could  maintain  an  action  against 
the  defendant,  upon  the  covenant 
for  payment  of  rent,  in  the  lease ; 
and  that  he  could  recover  thereon, 
for  rent  during  the  whole  term.  Van 
Schaick  v.  Third  Avenue  Rail  Road 
Company,  189 

2.  Where  leases  for  years  and  for  lives 
contained  a  provision  that  if  the 
yearly  rents  reserved  should  be  in 
arrear  or  unpaid,  in  whole  or  in  part, 
for  twenty  day/  after  the  days  of 
payment,'the  leases,  and  the  estates 
granted,  should  cease  and  deter- 
mine, and  be  and  become  absolutely 
void  and  of  no  effect ;  and  that  the 
lessor  might  re-enter,  and  have  and 
eiyoy  the  premises  as  of  his  former 
estate;  Held  that  the  enforcement 
of  a  forfeiture  arising  from  a  non- 
payment of  rent  by  a  recovery  of 
the  posseasion  of  the  premises  in  an 
action  against  the  tenant,  rendered 
the  leases  void  oniy  from  the  time 
iheforfeititre  occwrrA;  and  did  not 
bar  an  action  by  the  lessor,  for  the 
recovery  of  the  rents  due  at  the  time 
of  the  default,  viz.  the  same  rents, 
for  the  non-payment  of  which  the 
forfeiture  was  incurred.  Mattice  v. 
Lord,  882 

8.  The  leases  are  void  from  the  day  of 
*  forfoiture,  but  are  valid  for  the  pre- 
vious time.  tb 


LIMITATIONS,  STATUTE  OP. 

8$$  EZBOUTORS  AND  ADMIlTItTBA- 
TORS,  7. 
PLBD6B. 


M 

MANDAMUS. 
See  Office  axo  Officbb,  6. 


MARRIAGE. 


1.  Where  a  husband  absents  himself 
from  his  wife  for  the  space  of  five 
successive  years,  without  being 
known  to  her  to  be  living  during 
that  time,  and  she  then  marries  an- 
other person,  in  good  faith,  suppos- 
ing her  former  husband  to  be  dead, 
her  second  marriage  will  be  void 
only  from  the  time  its  nullity  shall 
be  pronounced  by  a  court  of  compe- 
tent jurisdiction.  Cropeey  v.  Jfc- 
Kinney,  47 

2.  And  it  can  be  declared  void  only  on 
the  application  of  one  of  the  parties 
to  it,  during  the  lifetime  of  the  other. 
It  cannot  be  declared  void  collate- 
rally, after  the  death  of  the  first  hus- 
1>and,  in  actions  instituted  by  cred- 
itors, ib 


MARRIAGE  SETTLEMENT. 

1.  An  objection  to  the  validity  of  a 
marriage  settlement,  on  the  ground 
that  the  parties  to  it  were  infanta, 
can  only  be  made  by  the  parties 
themselves.     Jones  v.  Butler,     641 

2.  It  is  not,  for  that  cause,  void,  but 
voidable  merely,  at  the  option  of  the 
infants  on  arriving  at  full  age.  If 
they  do  not,  within  a  reasonable 
time,  seek  to  avoid  it,  they  will  be 
considered  as  ratifying  ic  %b 

8.  The  objection  cannot  be  made  by 
the  trustee  acting  under  it  and  hold- 
ing property  received  by  virtue  of 
it,  when  a  court  of  equity  is  asked 
to  compel  him  to  render  an  account. 

ih 

4.  He  cannot  dispute  the  authority  un- 
der  which  he  holds  the  trust  fbnds, 
and  seek,  in  that  manner,  to  retain 
the  trust  property  to  his  own  use.  tb 


MONEY  HAD  AND  RECEIVED. 

1.  It  is  an  elementary  principle,  that 
where  one  person  receives  money 
for  another,  and  the  law  makes  it  the 
duty  of  the  receiver  to  pay  it  to  the 
person  for  whom  or  for  whose  use  it 
is  received,  a  promise  to  pay  it  in  ac- 
cordance with  the  duty,  is  always 
presiwied,  and  a  privity  established, 
as  matter  of  law,  between  the  par- 
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ties. 


FtfT  JoHKBOV,  J.    Ron  V.  Cvr- 
288 


2.  Where  money  is  directed,  by  a  stat- 
ute, to  be  paid  by  a  county  treasurer 
to  the  supervisor  of  a  particular 
town,  whose  duty  it  is  to  apply  the 
money  thus  received,  in  payment  of 
certain  bonds  issued  by  the  town, 
such  supervisor,  after  receivinsr  the 
money,  holds  it  as  trustee  or  depos- 
itary for  the  bond  holders,  and  is 
liable  to  them  in  an  action  for  money 
had  and  received.  %k 

3.  And  in  such  an  action,  the  defendant 
will  not  be  permitted  to  go  behind 
the  payment  of  the  money  to  him,  to 
question  the  validity  of  the  bonds,  ib 


MORTGAGE. 

1.  A  mortgage,  being  a  yalid  instru- 
ment, as  between  the  mortgagor  and 
mortgagee,  a  subseqi^ent  judgment 
creditor  has  nothing  to  say.  In  re- 
spect to  its  being  recorded  or  other- 
wise. The  recording  act  relates  to 
subsequent  purchasers  in  good  faith 
and  for  a  valuable  consideration, 
and  not  to  judgment  creditors. 
Thxmtu  V.  KtUey,  268 

2.  A  subsequent  judgment  will  not  be 
preferred  over  a  prior  unregistered 
mortgage  given  to  secure  future  ad- 
vances or  liabilities ;  unless  there  has 
been  a  A-audulent  intent,  on  the  part 
of  the  mortgagee,  in  withholding  his 
mortgage  from  the  record.  %h 

8.  The  mere  fact  of  retaining  a  mort- 
gage six  or  seven  months,  without 
having  it  recorded,  will  not  operate 
as  a  fraud  upon  subsequent  credit- 
ors of  the  mor^agee,  by  the  mort- 
gagor, so  as  to  postpone  the  mort- 
gage to  their  judgments,  tft 

4.  A  junior  mortgagee,  coming  to  re- 
deem mortgaged  premises  from  a 
sale  under  a  decree  of  foreclosure  in 
a  suit  upon  a  prior  mortgage,  must 
pay,  not  only  the  amount  of  princi- 
pal and  interest  due  upon  the  prior 
mortgage,  but  the  costs  of  the  fore- 
closure 'suit ;  notwithstanding  he 
was  made  a  party  to  such  suit.  Oage 
V.  Brewster  J  887 

6.  The  referee,  in  a  mortgage  case,  de- 
termined all  the  issues  nuule  by  the 


answer  of  the  defendants  who  had 
appeared,  against  them,  and  no  fur- 
ther trial,  as  to  them,  could  be  had. 
The  plaintiff— not  being  able  to  file 
the  report  of  the  referee  and  enter 
up  judsrment,  because  there  were 
other  defendants  upon  the  record 
who  had  not  submitted  to  the  refer- 
ence, and  who  had  not  appeared  in 
the  cause,  and  because  the  report 
did  not  show  the  exact  sum  due- 
gave  notice  of  an  application  to  the 
court,  at  special  term,  for  the  relief 
demanded  in  the  complaint.  The 
defendants  did  not  appear,  to  oppose 
the  motion,  and  the  court  made  an 
order  referring  it  to  a  referee  to 
compute  the  amount  due.  Upon  the 
report  of  the  referee,  showing  the 
amount  due  as  asainst  all  the  defend- 
ants, the  plaintiff;  on  a  notice  of  ten 
days,  brought  the  cause  to  a  hear- 
ing, and  obtained  a  final  judgment 
for  foreclosure  and  sale.  Held,  ih&t 
this  practice  was  entirely  regular. 
mil  V,  MeReynolds,  488 

N 

NATURALIZATION  OP  AWENS. 
See  OouwTT  Covbt. 


NEW  ASSIGNMENT. 
See  TsBSPAsa. 

NEWLT  DISCOVERED  EVIDENCE. 
See  JcDGXssT,  16, 17, 18. 


0 

OFFICE  AND  OFFICER. 

1.  Where  an  individual  claims,  by  ac- 
tion, a  public  office,  or  the  incidents 
to  the  office,  he  can  only  recover 
upon  proof  of  title.  The  salary  and 
fees  of  an  office  are  incident  to  the 
titie,  and  not  to  the  usurpation  and 
colorable  possession  of  the  office. 
The  People  ex  rA.  Morton  v.  Tith 
man,  198 

2.  Possession  under  color  of  right, 
though  it  may  serve  as  a  shield  for 
defense,  cannot,  as  against  the  pub- 
lic, be  converted  into  a  weapon  of 
attack,  to  secure  the  fruits  of  the 
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nsarpAtion  and  the  incidents  of  the 
office.  ib 

8.  At  common  law.  a  public  officer,  ap- 
pointed or  chosen  for  a  s)>ecified 
term,  cannot  hold  over,  beyond  that 
termi  upon  the  failure  of  the  proper 
bodv  to  appoint  or  elect  a    suc- 

%b 


4.  Proyision  is  made  by  the  laws  of  this 
state  for  all  the  cases  in  which  per- 
sons in  office  can  hold  over,  beyond 
the  times  for  which  they  were  ap- 
pointed or  chosen.  But  there  is  no 
provision  of  law  authorizing  the  in- 
cumbent of  the  office  of  city  inspec- 
tor of  New  York  to  hold  over,  after 
the  expiration  of  his  term,  and  until 
his  successor  is  appointed.  %b 

6.  Accordingly,  where  the  relator,  prior 
to  the  passage  of  the  act  of  1857, 
amending  the  city  charter,  was 
elected  to  the  office  of  city  inspector, 
for  the  term  of  tliree  years,  which 
term  was  to  expire  on  the  81st  of 
December,  1858 ;  it  was  held  that  by 
virtue  of  the  act  of  1857,  which  ex- 
pressly limited  his  term  of  office  to 
the  time  for  which  he  was  elected, 
and  repealed  the  act  nnder  which 
he  took  office,  the  relator's  author- 
ity as  city  inspector  ceased  on  the 
'  81  St  of  December,  1858 ;  and  that 
consequently  he  could  not,  by  man- 
damus, compel  the  mayor  to  coun- 
tersign the  warrant  of  the  comp- 
troller, for  his  salary,  during  the 
months  of  January  and  February 
1859.  t& 


PARTNERSHIP. 

1.  After  the  death  of  one  of  several 
partners,  no  action  will  lie  against 
his  personal  representatives,  for  the 
recovery  of  a  partnership  debt,  while 
the  surviving  partner  is  alive ;  until 
the  inability  of  the  latter  to  pay  the 
debt  has  been  legally  ascertained,  or 
clearly  shown.    Traey  v.  Suydam^ 

110 

2.  Two  partner^  cannot  bind  a  third  by 
an  agreement  for  the  dissolution  of 
the  partiienhip,  and  the  repayment 
of  the  ftuids  advanced  by  one  of  the 
two,  to  which  agreement  the  third 
partner  is  not  a  party.  Ganaevoort 
V.  Kmnedy,  279 


8.  The  flu:t  that  a  promiae  to  reftmd 
moneys  advanced  for  the  firm,  is 
made  by  one  of  the  partners  to  an- 
other after  the  latter  has  withdrawn 
from  the  firm,  does  not  affect  th^ 
principle.  ib 

4.  Where  a  partnership  is  not  to  con- 
tinue for  any  definite  length  of  time, 
either  of  the  partners  has  a  right  to 
withdraw,  and  thus  dissolve  the 
]MLif  nership,  at  any  time  he  pleaseii. 
And  whenever  one  does  so,  his  rights 
become  fixed  by  law.  ih 

5.  He  is  liable  to  contribute  his  share, 
to  all  Irvsses,  and  cannot  take  out 
the  moneys  he  has  put  into  the  bmsi- 
ness  until  after  the  account  of  profits 
and  losses  has  been  a4iQsted  and 
settled,  and  the  debts  of  the  cnpiirt- 
nership  have  been  provided  for. 
This  each  partner  has  the  right  to 
insist  upon;  and  an  agreement  of 
two  of  the  partners,  to  the  contrary, 
will  not  bind  a  third  who  is  not  a 
party  to  the  agreement  ib 


PEOPLE  OP  THE  STATE. 
See  EjBrmBNT,  1,  2,  3 

PLEDGE. 

1.  Where  stock  is  pledged  as  aeeority, 
for  the  paj'ment  of  a  note,  the 
pledgor's  equitable  action  to  redeem 
the  stock  accrues  or  commences 
when  the  note  becomes  due ;  and  if 
such  action  is  not  brought  within 
ten  years  fnm  that  time,  it  will  be 
barnpsd  by  the  statute  of  limitations. 
Roberts  v.  SyksB,  173 

2.  Such  a  case  oomes  within  the  sec- 
tion of  the  revised  statutes  relative 
to  bills  for  relief,  in  cases  of  trusta 
not  cognizable  at  law,  dtc.  (2  R,  S, 
801,  ^  62.)  ib 

8.  The  court  will  not,  for  the  pnrpo^ 
of  relieving  a  pledgor  fVom  Uie  stat- 
ute of  limitations,  assume,  in  the 
absence  of  any  allegation  or  proof 
on  the  subject,  that  there  was  an 
agreement  between  the  parties,  that 
the  pledgee  should  keep  the  stock 
until  he  should  have  repaid  himself 
out  of  the  dividends  and  proceeds. 

ib 
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4.  The  Uffol  remedy  of  a  pledfljor,  by 
trorer  or  otherwise,  is  limited  to^ix 
years  alter  the  maturity  of  the  note, 
for  the  payment  of  which  the  prop- 
perty  is  pledgedi  it  seems.  ib 


PEACTICAL  LOCATION. 


See  Fbvces. 


PRACTICE. 

1.  Where  there  is  but  one  exception 
to  the  refiisal  of  the  judge  to  charge 
as  requested,  the  party  excepting 
must,  in  order  to  sustain  the  excep- 
tion, show  that  every  proposition 
embraced  in  the  request  to  charge 
is  tenable.  If  either  proposition  is 
erroneous,  the  exception  falls,  al- 
though a  portion  of  them  were  sound 
in  point  of  law.    Magee  v.  Badger, 

246 

2.  Where,  in  an  action  against  a  cor- 
poration, as  indorser  of  a  promissory 
note,  there  was  conflicting  evidence 
upon  the  questions  whether  the  in- 
dorsement was  for  the  accommoda- 
tion of  a  third  party,  or  whether  the 
note  was  discounted  by  the  plaintiif 
for  the  benefit  of  tlie  defendant ;  and 
if  it  was  an  accommodation  indorse- 
ment, whether  the  note  was  dis- 
counted by  the  plaint!  IT  in  conse- 
qneiice  of  representations  made  by 
toe  proper  officers  of  the  defendant 
that  it  was  their  own  note,  received 
by  them  in  the  ordinary  course  of 
business ;  Heidj  that  those  quobtions 
should  have  been  submitted  to  the 
Jury ;  and  that  it  was  erroneous  for 
the  judge  himself  to  decide  that  the 
plaintiff  discounted  the  note  so  as 
to  become  a  bona  fide  holder,  and 
to  direct  the  jury  to  find  a  verdict 
for  the  plaintiff.  Bridgeport  City 
JBank  v.  Empire  Stone  Dressing 
Co,,  421 

See  MoBTOAOR,  5. 


PRINCIPAL  AND  AGENT. 

.  An  agent,  employed  to  examine 
and  ascertain  how  nin<*h  and  what 
part  of  the  lands  of  hin  principal 
can  be  sold  without  inconvenience, 
and  to  set  off  by  metes  and  bounds 
sach  portions  as  he  in  his  judgment 
•hall  deem  advisable,  and  to  report 


his  proceedings  to  his  principal,  can- 
not, after  examining  the  property 
and  recommending  a  sale  of  a  por- 
tion thereof,  purchase  the  property 
himself,  and  take  a  conveyance 
thereof  for  his  own  benefit.  (?iiw- 
berland  Coal  and  Iron  Co.  v.  Sher- 
manj  658 

2.  And  if  such  agent,  after  so  purchas- 
ing the  property,  organizes  a  com- 
pany in  which  he  becomes  a  director 
and  a  large  stockholder,  and  trans- 
fers and  conveys  the  land,  and  as- 
signs a  contract  relating  to  it  to 
such  company,  the  company  will  be 
charged  with  notice  of  the  facts  and 
circumstances  attending  the  pur- 
chase by  its  grantor,  and  will  stand 
in  uo  better  position  than  he  occu- 
pies, ib 

8.  Under  such  circumstances,  the  prin- 
cipal is  entitled,  at  his  option,  to 
have  the  sale  to  its  agent  vacated 
and  set  aside,  both  as  against  the 
agent  himself,  and  those  to  whom 
he  has  conveyed  with  notice  of  the 
facts.  %b 

4.  And,  as  an  agent  is  incapacitated  to 
purchase  for  himself,  so  is  he  also 
incapacitated  to  act  for  another  per- 
son, in  making  the  purchase.        ib 

6.  A  director  of  a  corporation  is  the 
agent  or  trustee  of  the  stockholders, 
and  as  such  has  duties  to  discharge, 
of  a  fiduciary  nature,  towards  his 
principal ;  and  is  subject  to  the  ob- 
ligations and  disabiliUea  incidental 
to  that  relation.  %b 

See  Corporation,  7,  8. 
Rail  Road  CoMPANisa. 


PRINCIPAL  AND  SURETY. 

1.  Whdre  one  of  several  sureties  takes 
ft'om  his  principal  a  chattel  mort- 
gage, to  indemnify  him  for  becom- 
ing such  surety,  and  afterwards 
discharges  the  same  without  the 
consent  of  his  co-sureties,  he  will, 
by  that  act,  be  prevented  from  call- 
ing upon  his  co-sureties  for  contri- 
bution.   Bamsey  v.  Lewis,         403 

2.  All  the  sureties  have  an  equitable 
interest  in  a  security  taken  by  one 
of  their  number,  for  his  own  indem- 
tkity ;  and  to  the  extent  that  they 
are  ii\jured  by  the  EvUnqulahineiit 
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of  such  security  by  Mm,  the  fact  of 
such  relinqiiishmeut  is  ft  defense  to 
bis  claim  agaiust  them  for  cuntriba- 
tioo.  ib 

,  PROMISSORY  NOTES. 

1.  A  note  giveD  to  a  corporation,  by  a 
stockholder,  in  payment  of  a  sub- 
scription for  preferred  stock,  is  valid 
in  the  hands  of  the  company,  or  of 
a  third  person  to  whom  it  is  regu- 
larly transferred,  in  )Hirt  payment 
of  a  demand  due  him  from  the  com- 
pany.   Magee  ▼.  Badgi^,  246 

2.  A  second  note,  given  by  such  sub- 
scriber, in  settlement  of  an  action 
brought  to*  recover  the  amount  due 
upon  the  original  note,  is  also  valid ; 
it  having  a  good  consideration,  to 
the  amount  due  upon  the  first,      ib 

8.  A  party  giving  a  note,  under  sUch 
circumstances,  would  not  be  per- 
mitted to  set  up  as  a  defense  to  it,  the 
invalidity  of  the  first  note ;  unless 
he  could  show  that  he  was  in  some 
way  deceived  and  defrauded  in  the 
settlement.    Per  Johnson,  J.       K 

4.  If  the  maker  is  deArauded,  and  he 
seeks  to  repudiate  the  second  note 
on  that  ground,  he  must  restore  the 
old  note,  given  up  on  the  setUement, 
and  place  the  holder  in  the  same  siU 
nation  in  which  he  stood  at  the  time 
of  the  settlement.  t& 

6.  Where,  in  an  action  on  a  promissory 
note,  the  Judge  charged  the  Jury 
that  if  the  -plaintiff*  took  the  note 
with  notice  of  facts  constituting  a 
defense  thereto,  It  would  be  void  in 
his  hands ;  and  further,  that  if  he 
had  knowledge  of  facto  or  circum- 
stances which  should  have  prompted 
Airther  inquiry  that  might  have  led 
to  a  knowledge  of  the  facto,  the  note 
would,  for  that  cause,  also,  be  void ; 
HM  that  the  latter  clause  of  the 
charge  went  beyond  the  settled  rule 
of  law,  in  regard  to  the  validity  of 
negotiable  paper  in  the  hands  of  a 
holder  for  a  valuable  consideration. 

See  Ubitbt. 


QUO  WARRANTO. 
SSwEiBcnovi,  1,7. 


E 

RACKET  RIVER. 
See  RiYBBS. 

RAIL  ROAD  COMPANIES. 

1.  Where  a  contractor,  engaged  in  re- 
pairing a  bridge  upon  a  rail  road  for 
the  company,  employs  men  to  work 
thereon  by  the  day,  the  latter  are 
the  servanto  of  the  contractor,  and 
not  of  the  company;  and  between 
them  and  the  company  there  is  no 
privity  whatever.  Young  v.  New 
York  Central  RaU  Road  Company, 

229 

SI  If  a  man,  thus  employed  by  the 
contractor,  receives  an  iiyury  from  a 
passing  train  while  at  work  upon 
the  bridge,  he  may  maintain  an  ac- 
tion for  damages  against  the  rail 
road  company;  provided  he  can 
show  that  the  injury  was  caused  by 
the  negligence  of  the  company's 
servanto  or  ageuto  in  chaise  of  Uie 
train,  without  any  ikult  or  negli- 
gence on  his  part.  %b 

RECEIVER. 

i,  A  receiver  is  an  officer  of  the  court, 
and  by  the  well  settled  practice, 
permission  of  the  court  is  necessary, 
to  warrant  an  action  against  him. 
Vt  Oroot  V.  Jay,  488 

2.  This  rule  is  essential  for  the  protec- 
tion of  receivers  against  unnecessary 
and  oppressive  litigation,  and  should 
be  careltdly  maintained.  %b 

8.  It  is  a  contempt  of  the  court,  to  sue 
a  receiver  without  such  permission, 
and  the  proceedings  in  an  action 
brought  against  him  without  leave 
may  be  stayed,  or  set  aside,  on  mo* 
tion  or  petition.  ib 


RELIGIOUS  SOCIETIES. 

H  seems  that  the  trustees  of  an  incot^ 
porated  religions  society  have  not 
the  capacity  to  take  property  de- 
vised or  bequeathed  to  them  in  trust 
for  other  societiM.     IFOfon  ▼.  JLyiO, 

124 


Rn'ERS. 


1.  The  doctrine  is  tu\\y  established 
that  in  fresh  water  riTera,  where  the 
tide  does  not  rise,  except  iu  our 
large  lakes  and  rivers  forming  the 
boundary  between  us  and  other 
states  and  nations,  the  ownership  of 
the  citisen  is  of  the  whole  river— 
Uie  soil  and  the  water — subject  to 
the  servitude  of  the  public  interest 
or  right  of  way.  Per  Jamks,  J. 
Morgan  v.  King,  9 

2.  The  right  of  public  servitude,  in  a 
stream,  depends  not  upon  its  naviga- 
bility, in  the  common  law  sense  of 
the  term,  but  upon  its  capacity  for 
the  purposes  of  trade,  business  and 
commerce.  ib 

8.  Any  stream,  capable  of  being  used 
in  the  transportation  of  any  kind 
of  property  to  market — whether  in 
boats,  rafts  or  single  pieces — ^wheth- 
er guided  by  the  hand  of  man,  or 
floated  at  random  on  the  water,  is  a 
public  stream,  and  subject  to  the 
public  easement.  ib 

4.  Adopting  that  rule  as  a  correct  ex- 
position of  the  common  law  as  un- 
derstood in  this  country,  and  apply- 
ing it  to  the  facts  of  this  case,  the 
Kacket  river  is,  and  was  always,  a 
•d  public  highway.  PortKB,  J.  dis- 
sented, ib 


s 

SET-OFF. 
She  EzscvTOBS  and  Admxviitba- 

T0R8|  d. 


8TATI7TES. 

1 .  The  governor  may  approve  and  sign 
a  bill  after  the  adjournment  of  the 
legislature,  so  as  to  render  the  same 
▼idid  and  binding  as  a  law.  the 
PeqpU  V.  Bawent  24 

2.  The  0th  section  of  the  "  Act  to  incor- 
porate the  Metropolitan  Qas  Light 
Company  of  the  city  of  New  York," 
passed  April  17, 186d,  by  which  it  is 
provided  that  "the  said  company 
shall  be  deemed  to  be  organized 
when  the  president  shall  bo  elect- 
ed»  aod  shall  be  deemed  to  be  in 
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practical  operation  /h>m  the  time 
the  permission  and  authority  pro- 
vided for  in  the  first  section  is  ob- 
tained,"  was  intended  to  relieve,  and 
I  did  relieve,  the  corporation  from  the 
provision  of  the  revised  statutes  re- 
quiring corporations  to  organize  and 
commence  the  transaction  of  their 
business  within  a  year.  ib 

3.  Under  the  act  of  April  1, 1854,  au- 
thorizing the  Buffalo,  Coming  and 
New  York  Rail  Road  Company  to 
receive  subscriptions  for  preferred 
stock  and  to  issue  such  stock  to  sub- 
scribers therefor,  and  requiring  such 
subscribers  to  pay  the  par  value  of 
such  shares  as  they  are  authorized 
to  take,  "  in  such  manner  as  the 
board  of  directors  shouhl  direct  at 
the  time  of  subscribing,"  the  direct- 
ors had  the  power  to  take  from  a 
subscriber  his  promissory  note  pay- 
able in  a  year,  in  payment  of  his 
subscription  ibr  preferred  stock. 
Mdgee  v.  Badger,  246 

STEAMBOATS. 

1^  Where  individuals  take  a  steamboat 
from  the  general  owner,  and  agree 
to  pay  the  persons  employed  in  nav- 
igating her,  and  the  expenses  of 
running  the  boat,  they  are  the  own- 
ers, for  the  time,  and  responsible  for 
negligence  in  her  navigation.  Sker^ 
man  v.  FVeam,  478 

2.  So,  if  they  receive  the  price  of  pas- 
sage, freight,  dtc.  and  have  the  di- 
rection, and  control  of  the  boat,    ib 

8.  If  they,  by  their  contract,  charter 
the  boat  generally,  they  are  owners, 
in  respect  to  liability  for  negligence 
in  running  her.  If  the  contract  la 
one  of  afil-eightment,  merely,  they 
are  not  such  owners.  %b 

4.  Where  the  owner  of  a  steamboat, 
which  is  disabled  so  that  she  cannot 
make  her  trip,  hires  another  boat  in 
her  place,  to  take  her  tows,  freight 
and  passengers  to  a  designated 
point,  the  officers  and  crew  of  the 
latter  boat  remaining  in  the  exdu* 
sive  control  of  her,  during  that  trip, 
and  being  paid  therefor,  by  her  gen- 
eral owner,  the  contract  is  not  a  con- 
tract of  afteightment.  ib 

6.  If  the  charterers  employ  the  offi- 
cers and  hands,  and  are  legally  re- 
sponsible to  them  for  tbeS  wagat, 
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the  charterers  have  the  control  of 
the  steamboat,  aud  are  liable  as 
owners,  &c.  in  the  abuence  of  evi- 
dence of  some  special  arrangement 
■ecnring  the  boat  to  others.  %b 

6.  In  case  of  a  collision,  the  crew  of 
the  injured  vessel  are  not  bound  to 
remain  on  board,  unless  it  is  entirely 
plain  that  they  can  do  so  with  safe- 
ty, and  there  is  good  reason  to  sup- 
pose the  vessel  can  be  saved.  If 
such  circumstances  exist,  however, 
leaving  the  vessel  is  gross  negli- 
gence, ib 

7.  Unless  such  crew  grossly  err  in 
Judgment,  in  abandoning  the  ii\jured 
vessel  soon  after  the  collision,  the 
owners  of  the  vessel  in  fault  will  not 
be  thereby  exonerated  from  liability 
for  the  loss  occasioned  by  the  col- 
lision, ib 


STARE  DECICIS. 

The  court,  in  the  Ist  district,  will  re- 
gard the  decision  of  a  general  term, 
in  any  other  district,  as  controlling, 
until  reversed  by  the  court  of  ap- 
peals; unless,  from  some  special 
reason  appearing,  it  is  clearly  erro- 
neous. Loring  v.  Tke  United  SkUet 
Vulcanized  OuMa  Pereha  Co.,    644 


STREAMS. 
See  RiTBRS. 

PUPREME  COURT. 
See  Stahb  Dbcicu. 

SURPRISE. 
See  JuDGMBiTT,  16, 17, 18. 


T 

TOWN  COLLECTORS. 

.  The  duty  of  a  town  collector  to  pay 
to  the  several  officers  named  in  his 
warrant  the  sums  required  to  be  paid 
to  tbem  respectively,  within  one 
week  after  the  first  day  of  February, 
it  the  duty  which  the  collector  and 
his  sureties,  by  their  bond,  under- 
take shall  be  performed ;  and  00  the 
fliihue  of  the  coUeetor  to  execttte 


that  duty,  the  condition  of  the  bond 
is  broken,  and  the  liability  of  the 
obligors  at  once  attaches.  Loonejf 
V.  IluffheSf  605 

2.  For  the  purpose  of  enforcing  that 
liability  as  speedily  as  practicable, 
the  legislature  has  provided, /or  the 
public  benefit,  a  summary  mode  of 
)>roceeding  against  a  collector  in  de- 
fault, by  the  issuing  of  a  warrant 
within  twenty  days  by  the  county 
treasurer,  against  the  property  of 
such  collector,  directed  to  the  sherifT. 

3.  But  the  issuing  of  such  a  warrant, 
and  the  return  thereof  unsatisfied, 
are  not  conditions  precedent  to  the 
right  of  the  supervipor  of  the  town 
to  maintain  an  acUon  against  the 
sureties,  upon  the  official  bond  of 
the  collector.  ib 

4.  Nor  will  the  omission  of  the  county 
treasurer  to  issue  his  warrant  within 
the  time  specified  in  the  statute, 
discharge  the  sureties  from  their  lia- 
bility upon  the  bond.  Grbbvb,  J. 
dissented.  ib 

6.  The  provisions  of  the  statute,  rela- 
tive to  the  issuing  of  such  warrant, 
by  the  county  treasurer,  being  for 
the  public  benefit,  and  not  for  the 
benefit  of  the  sureties,  are  merely 
directory^  in  respect  to  the  time 
within  which  the  warrant  is  to  be 
issued.  ib 


TRESPASS. 

A  new  assignment,  in  an  action  for  a 
trespass,  setting  forth  more  particu- 
larly the  cause  of  acUon  relied  upon, 
is  not  necessary,  nor  allowable,  un- 
der the  code.      Stewart  ▼.  WaUis, 

344 

TROVER. 

1.  To  sustain  an  acticn  in  the  nature 
of  an  action  of  trover,  for  the 
wrongftil  withholding  and  detention 
of  g(K>ds,  after  demand,  the  plain- 
tiff must  show,  affinnatively,  tha 
facts  requisite  to  constitute  a  con- 
vereion.     Whiiney  v.  Staueont    276 

2.  He  must  show  a  wrongftil  detention 
after  the  demand.  A  mere  neglect, 
on  th«  pari  of  the  detedant,  to  do* 
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lirer  upon  demand,  unless  the  goods 
are  then  in  hU  possesiiion,  does  not 
work  a  conrersion  of  the  proflerty. 
The  remedy,  in  such  a  case,  is  by 
another  action.  ^ 

8.  The  ability  of  the  defendant,  to 
comply  with  the  demand  when  made, 
IS  an  essential  part  of  the  proof  on 
the  part  of  the  plaintiff,  to  sustain 
an  action  for  a  wrongltil  conyersion. 

ib 

4.  Goods  were  purchased  by  C.  of  the 
defendants,  and  were  by  the  latter 
bozed  up  for  him,  on  the  4th  of  De- 
cember, 1866.  The  defendants  un- 
dertook to  ship  the  goods  to  the 
plaintiff,  but  failed  to  do  so,  and 
there  was  no  evidence  to  show  what 
became  of  them  after  they  were 
boxed  up.  Demand  was  made,  of 
the  goods,  in  October,  1866.  Beld 
that  the  law  would  not,  under  such 
circumstances,  presume  that  the  de- 
fendants had  them  in  their  posses- 
sion at  the  time  of  the  demand,    ib 


TBUSTS  AND  TRUSTEES. 

1.  The  fact  that  a  person  appointed 
executor  and  trustee,  by  will,  has 
not  qualified  as  executor,  will  not 
disqualify  liim  for  the  execution  of 
the  power  of  sale,  giren  to  him  as 
trustee  \  it  seems,  Williams  ▼.  Con- 
rad, 624 

2.  And  so  long  as  the  trustee  is  willing 
to  execute  the  power,  the  court  will 
not,  in  a  suit  to  which  he  is  not  a 
party,  appoint  another  person  to  ex- 
ecute the  power  of  sale.  ib 

8.  Where  a  deed  is  made  to  a  trustee, 
which  recites  that  the  trustee  has 
determined  to  invest  $6000  of  the 
trust  property  in  the  lots  thereby 
conveyed,  and  which  conveys  the 
land  in  trust  to  and  for  the  pur- 
poses of  the  trust,  the  admissions 
and  trusts  in  such  deed  are  to  be  ta- 
ken most  strongly  against  the  trus- 
tee ;  especially  where  the  admission 
relates  to  matters  particularly  with- 
in the  knowledge  of  the  party  mak- 
ing it    Jones  v.  BuUsTj  641 


u 

USURY. 

1.  Where  payees  reaiding  in  the  coun- 
try, of  promisioiy  notea  payable  at 


a  bank  in  Albany,  consent  to  renew 
the  same,  at  the  request  of  the  ma- 
ker, on  condition  that  he  shall  give 
a  new  note,  payable  in  Albany,  and 
pay  the  discount,  with  one  half  of 
one  per  cent  in  addition,  for  the  dif- 
ference of  exchange  between  the 
two  places,  which  is  accordingly 
done,  the  transaction  is  not  usuri- 
ous, Johnson,  J.  dissented.  Price 
V.  Tke  Lyons  Bank,  86 

2.  The  fact  that  the  renewal  note  is 
made  payable  at  an  Albany  bank — 
even  if  it  was  the  intention  of  the 
parties  to  secure  to  the  payees  more 
than  legal  interest — will  not  afiect 
the  law  of  the  case  ■,  it  being  lawftd 
to  exact  the  actual  difference  of  ex- 
change on  the  amount  of  the  note, 
whatever  was  the  intention  in  mak- 
ing the  exaction.  ib 

8.  Accommodation  indorsers  of  a 
promissory  note  made  by  a  corpora- 
tion are  not  estopped  by  the  "  Act 
to  prohibit  corporations  from,  inter- 
posing the  defense  of  usury  in  any 
action,"  passed  April  6, 1860,  ftx>m 
alleging  usury,  as  a  defense  to  an 
action  brought  against  them  and  the 
corporation  Jointly,  upon  the  note. 
Pratt,  J.  dissented.  Hungerford^s 
Bank  v.  Dodge,  626 

4.  Such  indorsers  are  in  no  sense 
strangers  to  the  contract  of  loan,  so 
as  to  preclude  them  Ax>m  setting  up 
the  defense  of  usury  when  sued 
upon  their  indorsement,  or  from 
seeking  affirmative  relief  by  action, 
on  the  ground  of  usury.  ib 

6.  They  are  sureties  of  the  borrower, 
and  as  such  are  embraced  in  the 
term  "  borrower,"  aa  used  in  the 
8th  section  of  the  rovisod  statutes 
relating  to  usury,  and  in  the  4th 
section  of  the  usury  law  of  1887.  ib 


VENDOR  AND  PURCHASER. 

Where  a  vendor,  tai  pursnanoe  of  a 
right  reserved  in  the  contract  of 
sale,  declares  the  contract  void,  and 
re-enters  and  takes  poeseaaion  of  the 
lands,  and  sells  the  same  to  another 
person,  this  amounts  to  a  rescission 
of  the  contract  by  him,  and  the  ven- 
dee may,  In  aa  actiot  for  money  had 
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and  iMolwd,  reooTer  back  the  pay- 
rnants  made  by  him.  UUer  t.  8hi^ 
art,  20 

See  AcTiOR,  2. 

AoaSKMBNT,  2. 


VILLAGE  COLLECTOR. 

1  A  bond,  executed  by  the  collector 
of  an  incorporated  villasre,  and  his 
sureties,  to  the  village,  by  its  corpo- 
rate name,  after  naming  the  obli- 
gors, and  describing  them  as  inhab- 
itants of  the  Tillage,  declared  that 
they  were  "  held  and  firmly  boand 
in  Uie  penal  sum  of  eight  hundred 
dollars,  to  be  paid  to  the  trustees  or 
their  successors  in  office."  In  the 
recital,  preceding  the  condition,  it 
was  stated  that  P.,  one  of  the  obli- 
gors, had  been  chosen  collector  of 
said  Tillage ;  and  the  bond  was  con- 
ditioned for  the  faithful  perform- 
ance of  his  duties  as  such  collector. 
HM  that  the  bond,  although  not 
«f»  term$  executed  to  the  Tillage  by 
its  corporate  name,  was  a  substan- 
tial compliance  with  the  provisions 
of  the  statute,  so  far  as  related  to 
the  obligees  therein,  and  was  valid 
and  obligatory  u|>on  the  parties 
thereto.  ViUage  of  Warren  t.  Fhtt- 
ip»t  646 

2.  As  soon  as  a  bond,  executed  by  a 
village  collector  and  his  sureties,  is 
accepted  by  the  trustees  of  the  vil- 
lage, it  becomes  a  Talid  and  obliga- 
tory instrument;  although  the  ap- 
proval of  such  bond  is  manifested 
only  by  a  resolution,  passed  by  the 
trustees.  tb 

8.  The  provision  in  the  statute,  for  the 
indorsement  of  a  certificate  upon  the 
bond,  by  the  trustees,  showing  their 
approval  of  the  sureties,  is  merely 
directory ;  and  the  omission  of  such 
certificate  will  not  affect  the  instru- 
ment itself,  or  its  validity.  ib 

i.  Although  no  expr^s  authority  be 
given  to  a  village  corporation,  by 
its  act  of  incorporation,  for  the  pros- 
ecution of  suits  for  debts  and  other 
demands,  it  may,  under  the  general 
powers  conferred  upon  all  corpora- 
tions, sue  upon  a  bond  given  to  the 
corporation  by  the  village  collect- 
or; and  this,  without  waiting  until 
a  warrant  has  been  issued  by  the 


county  treasurer,  purraani  to  the 
sutute,  (I  R.  S.  400,^  18,)  for  the 
collection  of  the  unpaid  tax  out  of 
the  collector's  individual  property, 
and  has  been  returned  unsatisfied. 

%b 

6.  That  provision  relates  only  to  war- 
rants issued  to  collectors  of  taxes, 
by  the  board  of  supervisors ,"  and 
does  not  apply  .to  collectors  of  dty 
or  village  taxes,  except  in  special 
cases  where  it  is  made  applicable. 


w 


WESTERN  RAIL  ROAD  CORPO- 
RATION. 

1.  By  the  act  of  the  logislatmv,  passed 
in  1840,  (Lawi  of  1840,  p.  80,) 
granting  authority  to  the  Albany 
and  West  Stockbridge  Rail  Road 
Company  to  construct  one  or  more 
depots  in  the  city  of  Albany,  and  to 
connect  the  same  with  its  rail  road 
by  a  single  or  double  track;  and 
thus,  in  effect,  empowering  the  com- 
pany to  extend  its  road  from  Qreen- 
bush  to  Albany,  the  rail  road  com- 
pany has  the  right  to  carry  passen- 
gers from  Albany  to  Greenbush, 
as  well  as  over  any  other  portion  of 
its  road.  Akin  ▼.  l%e  Western  Rail 
Road  CofporaHon^  805 

2.  There  is  nothing  in  that  act,  or  in 
the  agreement  subsequently  made 
between  the  corporation  of  Albany 
of  the  first  part,  the  Albany  and 
West  Btockbridge  Rail  Road  Com- 
pany of  the  second  part,  and  the 
Western  Rail  Road  Corporation  of 
the  third  part,  bearing  date  April 
28, 1840,  which  prohibiU  the  West- 
ern Rail  Road  Corporation  fh>m 
carrying  passengers  from  Albany  to 
Greenbush,  any  more  than  fh>m  Al- 
bany to  any  other  station  on  the 
line  of  the  road.  «& 

8.  The  carrying  of  passengers  acnMs 
the  river,  between  Albany  and  Green- 
bush, by  the  Western  Rail  Road 
Corporation,  upon  ferry  boats,  tna 
of  charge,  is  not  a  violation  of  the 
rights  conferred  upon  B.  Akin  and 
S.  Schuyler,  by  a  grant  to  them 
Arom  the  corporation  of  Albany, 
made  on  Um  1ft  of  Octbbar,  1862, 
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of  the  exoliuWe  right  of  ferriage 
between  Albany  and  Qreenbush,  for 
the  tenn  of  twelve  years.  *    tb 


WILL. 
1.  Campeteney  of  iesiator. 

1.  Where  the  court  is  satisfied  that, 
though  a  testator's  capacity  was 
slender,  he  yet  had  a  dispocting 
mind,  If  the  evidence  is  sufficient  to 
show  Uiat  he  fully  understood,  and 
intended  to  make,  the  disposition 
which  he  has  made  of  his  property, 
the  will  must  stand,  however  unnat- 
ural and  unjust  may  be  its  provis- 
ions.    Van  Pdi  v.  Van  POt,      184 

2.  Where  the  testator  is  unable  to  read 
or  write,  is  extremely  ignorant,  is 
weak  in  understanding,  and  is  sus- 
ceptible to  influence,  or  the  victim 
of  passion  or  pr^udice,  a  simple 
compliance  with  the  statutory  forms 
of  execution  will  not  be  sufficient  to 
render  the  will  valid.  ib 

8.  The  burthen  of  proof  is  shifted  in 
such  a  case.  The  party  propound- 
ing the  will  is  bound  to  show,  not 
only  that  the  formal  acts  required 
by  the  statute,  in  all  cases,  were 
performed,  but  that  the  testator's 
mind  accompanied  the  will ;  that  he 
knew  what  he  was  executing,  and 
was  cognisant  of  the  provisions  of 
the  testament.  %b 

4.  If  there  is  not  sufficient  evidence  to 
establish  the  iact  that  the  wiU  was 
carefully  read  over  to  the  testator, 
and  that  he  fully  understood  its  con- 
tents, a  feigned  issue  may  be  award- 
ed to  try  that  question  and  other 
questions  arising  upon  the  applicsr 
tion  to  the  surrogate  for  probate  of 
the  WiU.  tb 

2.  Oonttrufiion  and  wUuUiy. 

6.  A  testatrix,  by  her  will  made  in 
1846,  directed  that  upon  the  death 
of  her  mother,  the  value  of  her  lot 
fronting  on  C.  street  in  the  village 
of  H.  should  be  estimated  as  land 
only,  irrespective  of  any  improve- 
ments which  should  be  made  there- 
on, and  that  the  amount  so  estimated 
should  be  paid  by  her  executors  out 
of  the  produce  of  her  real  or  per- 
sonal estate  to  the  trustees  of  the 


Baptist  church  in  Oliver  street,  in 
the  city  of  N.  Y.,  to  be  by  them  put 
out  at  interest  until,  with  the  addi- 
tions which  should  be  made  by  sub- 
scriptions or  otherwise,  a  sufficient 
sum  should  accumulate  to  enable 
the  trustees  of  that  church  to  erect 
in  the  said  village  of  H.  a  church  or 
place  of  worship  for  christians  of 
the  Baptist  denomination.  The  will 
contained  a  general  power  to  the  ex- 
ecutors, as  trustees,  to  sell  and  dis- 
pose of  all  the  real  and  personal 
estate  of  the  testatrix,  and  directed 
them  to  divide  the  proceeds,  after 
the  payment  of  her  debts  and  the 
performance  of  the  trusts  mentioned 
in  the  will,  to  her  brothers  and  sis- 
ter, and  the  children  of  a  deceased 
brother.  Aft*er  the  making  of  the 
will,  the  testatrix  sold  the  lot  on  C. 
street  for  $260.  The  value  of  the 
lot  subsequently  increased,  so  that 
at  the  death  of  her  mother,  in  1866, 
it  amounted  to  from  flOOO  to  |1600, 
irrespective  of  any  improvements 
made  after  the  date  of  the  will.  The 
acting  executor  had  In  his  hands 
about  |700,  being,  what  remained  of 
the  personal  estate  of  the  testatrix, 
after  payment  of  debts,  6l>c.  and  all 
her  bequests,  except  those  to  the 
Baptist  church  and  the  residuary 
legatees.  He  had  sold  the  real  es- 
Ute  to  thtf  defendant  L.  for  $2600, 
who  was  willing  to  take  a  convey- 
ance and  pay  Uie  purchase  money, 
if  the  court  should  determine  that 
the  executor  had  power  tp  sell  and 
convey  the  land,  so  as  to  give  a  good 
title.  After  the  date  of  the  will, 
and  during  the  lifetime  of  the  testa- 
trix, a  church  was  erected  by  the 
Baptists  in  H.,  sufficient  to  accom- 
modate all  of  that  denomination  re- 
siding in  that  vicinity,  to  which  the 
testatrix   contributed   ^.     ffeld, 

1.  That  under  the  provisions  of  the 
revised  statutes  relative  to  accomu« 
lations  (1 R.  S.  778, 774,^  8)  and  the 
decision  of  the  court  ox  appeals  in 
WiUiamM  v.  WiUiams,  (4  Seldm^ 
626,)  making  those  provisions  ap- 
plicable to  bequests  to  religious  so- 
cieties, the  direction  for  an  accumu- 
lation for  the  erection  of  a  church 
at   H.   was   inoprative   and   void. 

2.  that  donations  to  incorpora- 
ted religious  societies  are  exempt 
from  the  provisions  of  the  revised 
statutes  to  prevent  perpetuities. 
8.  That  the  legacy  to  the  Baptist 
church  in  Oliver  street  could  not  be 
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Bostained,  either  as  a  contribution 
towards  baflding  another  chnrch,  or 
to  deft'ay  the  expenses  of  the  edifice 
which  was  erected  durine  the  life- 
time of  the  testatrix  ;  inasmuch  as 
the  bequest  could  not  be  effectuated 
without  violating  the  provisions  of 
tne  revised  statutes  against  accu- 
mulations, and  because  the  pro- 
posed object  had  been  accomplished 
through  other  means,  in  the  lifetime 
of  the  testatrix.  4.  That  although 
the  legacy  to  the  Baptist  church 
was  void,  the  power  given  to  the  ex- 
ecutors to  sell  the  real  estate  of  the 
testatrix  was  valid  ;  and  that  L. 
must  complete  his  purchase.  Wil- 
son V.  Lyntf  124 

6.  A  testator,  by  the  2d  clause  of  his 
will,  devised  a  part  of  his  homestead 
fiirm  to  his  three  grandchildren, 
Erastus,  Mary  £.  and  John  Hover, 
share  and  share  alike,  but  subject  to 
the  payment  of  debts  and  legacies, 
and  to  the  eortditions  thereinafter 
stated.  These  conditions  were,  that 
they,  bejng  minors,  were  not  to  tnke 
taut  estate  until  they  should  several- 
ly arrive  at  the  age  of  twenty-one 

•  years ;  with  a  Airther  provision  that 
in  case  of  the  death  of  either  before 
that  age  and  without  issue,  the  sur- 
Tivors  or  survivor  should  take  such 
share ;  and  in  case  of  the  death  of 
all,  under  age  and  without  issue,  it 
shoidd  go  to  the  testator's  son  John 
in  fee.  The  testator  then  directed 
that  during  the  minority  of  the 
grandchildren  his  son  John  should 
take  charge  of,  and  have  the  mar^ 
agemerU  of  the  said  estate,  and  out 
of  the  avatU  should  support  the 
grandchildren  and  their  mother; 
and  he  appointed  his  son  John  their 
gtuirdiant  and  as  such  guardian  he 
was  to  have  charge  of  their  estate. 
Out  of  the  surplus  of  the  avails  of 
the  estate,  over  and  above  such  snp- 
porti  (if  any,)  his  son  John  was  di- 
rected to  pay  the  debts  and  legacies 
charged  thereon;  and,  after  doing 
so,  to  invest  at  interest  any  surplus 
that  might  remain,  for  the  use  and 
benefit  of  the  grandchildren,  to  be 
paid  over  to  them  at  the  age  of 
twenty-one.  He  was  not  to  be  made 
liable  or  accotmtable  for  losses  in 
the  management  of  the  estate,  un- 
less for  gross  neglect,  &c.  The  tes- 
tator also  directed  that  so  long  as 
Mary  H.,  the  mother  of  his  said 
grandchlldreD,  and  the  wid6w  of  bis 


deceased  son  Peter,  should  remain 
the  widow  of  his  son,  she  should  re- 
main in  the  testator's  mansion  house 
and  superintend  the  household  af- 
fairs, and  be  supported  out  of  the 
avails  of  the  property  devised  to  the 
grandchildren.  Held  1.  That  the  in- 
tent of  the  testator,  as  appearing 
from  the  terms  of  tlie  devise,  was  as 
follows :  1.  A  devise  of  the  real  es- 
tate to  the  three  grandchildren,  in 
fee,  to  take  effect  in  possession  on 
their  arriving  at  the  age  of  twenty- 
one  years.  2.  In  case  either  of  them 
should  die  before  the  age  of  twenty- 
one  and  without  issue,  a  devise  over 
to  the  survivors,  and  if  they  should 
all  die,  to  the  testator's  son  John,  in 
fee.  3.  A  devise  of  the  fee  in  trust, 
by  implication  of  law,  to  John,  dur- 
ing the  minorities  of  the  grand- 
children, and  until  the  youngest 
grandchild  should  arrive  at  the  age 
of  twenty-one  years.  2.  That  the 
trust  or  direction  to  the  testator^ 
son  John  to  manage  and  control  the 
estate,  and  receive  and  apply  the 
avails  thereof,  during  the  minorities 
of  the  grandchildren,  was  ttnici,  as 
involving,  necessarily,  a  suspense  of 
the  power  of  alienation  during  the 
minorities  of  the  three  grandchil- 
dren. And  that  the  trust  was  not 
saved,  as  a  valid  trust  by  the  pro- 
visions of  section  56  of '  1  je.  S.  728. 
8.  That  the  whole  devise,  including 
the  illegal  trust,  was  not  so  closely 
interwoven,  in  its  several  parts,  but 
that  the  valid  could  be  detached 
f^om  the  void  provisions,  and  pre- 
served, without  doing  violence  to 
the  testator's  intentions.  4.  That 
the  main  devise  to  the  infant  grand- 
children and  to  the  testator's  boo 
John,  was  valid ;  and  that  the  same 
took  effect  during  the  respective  mi- 
norities of  the  grandchildren,  as  well 
as  afterwards.  And  that  the  estate 
vested  in  the  grandchildren  Immedi- 
ately on  the  death  of  the  testator, 
subject  to  be  divested  or  determined 
by  their  death  under  age  and  with- 
out issue.  5.  That  the  provision  for 
the  residence  of  the  mother  of  the 
infant  devisees  in  the  mansion  house 
of  the  testator,  and  fbr  her  support 
out  of  the  avails  of  the  estate,  during 
her  widowhood,  was  valid.  6.  That 
during  the  minorities  of  the  graad- 
children  the  estate  descended  to  the 
infant  devisees  of  the  testator,  sub^ 
Ject  to  the  charges  named  in  the 
will,  including  (he  chiige  for  Um 
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reBSdonce  and  support  of  the  widow. 
7.  Thftt  in  all  other  respecU  the 
proyisioQs  of  the  will  were  valid,  and 
capable  of  being  enforced.  Post  t. 
Sto^r,  812 

7.  The  coarts  have  latterly  leaned  more 
and  more  to  the  preservation  of  such 
parts  of  a  will  as  may  be  separated 
from  the  fest  without  a  disruption  of 
the  whole.    Per  Hoqbboom,  J.      t& 

8.  It  is  a  well  established  rule  that 
where  the  devises  are  distinct,  or  one 
part  can  safely  be  detached  from 
another,  without  disturbing  the  re- 
lation or  continuity  of  the  whole,  it 
should  be  done.    Per  Hoobbook,  J. 

ib 

9.  Notwithstanding  the  introductory 
words  of  a  will  evince  an  intent  to  dis- 
pose of  all  the  testator's  wordly  es- 
tate, this  is  not  sufficient  to  enlarge 
the  estate  subsequently  devised,  into 
a  fee,  unless  the  words'of  disposition, 
in  the  dame  ofdevise^  are  connecte<l, 
in  terms  or  sense,  with  the  intro- 
ductory clause,  and  import  more 
than  a  mere  description  of  the  prop- 
erty.    Van  Derzee  v.  Van  Derzee, 

831 

10.  Whore  a  testator,  by  his  will,  exe- 
cuted before  the  revised  statutes 
took  effect,  devised  a  farm  to  his 
son  Storm,  without  words  of  inherit- 
ance or  perpetuity,  held  that  the  de- 
visee, under  t|iis  clause  of  the  will, 
took  only  a  life  estate.  ib 

• 

1 1 .  Held  dleOf  that  the  following  clause 
in  the  same  will,  '*  Further,  I  make 
my  wife  master  of  one  thinl  of  my 
aforesaid  estate  as  long  as  she  re- 
mains my  widow,  and  after  her  mar- 
riage or  death  to  be  and  belong  to 
my  aforesaid  son  Storm,"  did  not 
have  the  effeol  to  enlarge  the  life 
estate  previous!^  given  to  Storm, 
into  a  fee.  %b 

12.  Where  a  portion  of  a  farm  devised 
had  been  held,  possessed  and  claim- 
ed by  the  tesUtor  since  1769,  and 
the  residue  since  1790,  and  was  so 
held  and  claimed  by  his  successors, 
after  his  death,  as  under  a  lease  in 
fee  from  one  V.  R.,  and  rent  had  al- 
ways been  paid  for  the  entire  por- 
tion in  that  character,  and  such  a 
title  had  been  uniformly  recognized 
by  v.  R.,  the  landlord,  held,  that 
the  interest  of  the  tenant  or  lessee 


in  fee,  as  such,  had  been  held  and 
claimed  adversely,  which  made  a 
perfect  title  by  adverse  possession ; 
and  that  the  title  and  claim  and 
possession  of  the  tenant  and  his 
heirs  thus  derived  and  held,  having 
been  uniform,  unbroken  and  perfect 
for  so  long  a  period  down  to  the 
present  time,  the  landlord  could 
never  dispossess  them  so  long  as 
they  complied  with  the  terms  of  the 
lease,  or  the  conditions  of  the  ten- 
ancy, ib 

13.  Accordingly  heUiy  that  the  testator 
had  an  interest  in  the  farm,  which 
could  pass  by  the  terms  of  his  will. 

ib 

14.  A  testator,  by  the  first  clause  of  his 
will,  gave  and  bequeathed  to  various 
relatives  legacies  amounting  in  the 
whole  to  111,000;  and  he  directed 
that  such  legacies  be  paid  in  such 
order,  and  by  such  installments,  or 
otherwise,  as  his  executors  might 
deem  most  for  the  interest  of  his 
estate,  and  that  they  should  pay  in- 
terest thereon  from  the  time  of  his 
death,  half-yearly,  until  they  should 
bepaid.  He  then  gave  and  bequeath- 
ed to  M.  M.  $250  in  quarterly  pay- 
ments, for  life ;  and  to  the  Roman 
Catholic  Orphan  Asylum,  in  the  city 
of  New  York,  $100  a  year,  until  the 
lapse  of  21  years  from  the  time  of 
the  tesutor's  death,  or  until  the 
death  of  the  survivor  of  his  two 
youngest  children  living  at  the  time 
of  his  death.  And  he  directed  his 
executors  to  apply,  at  their  discre- 
tion, $60  a  year  to  the  relief  of  the 
poor  of  St.  Mary's  church,  in  Grand 
street,  New  York,  until  the  lapse  of 
21  years  from  his  death,  or  until  the 
death  of  the  survivor  of  his  two 
youngest  children.  The  last  three 
legacies  and  annuities  were  to  be  a 
charge  on  the  testator's  leasehold 
property  No.  197  Chatham  street 
By  the  seventh  cUuse,  in  case  he 
should  leave  more  than  one  child 
him  surviving,  the  testator  divided 
the  rest,  residue  and  remainder  of 
his  estate,  real  and  personal,  into 
so  many  equal  shares  as  there  were 
children,  and  he  gave  one  of  said 
shares,  as  applicable  to  oach  child, 
to  his  executors  and  the  survivors 
and  survivor  of  them,  his  heirs  and 
assigns  for  ever,  in  iruet  for  the 
benefit  of  such  children  and  their 
issue.    The  testator  left  him  surviv- 
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log  two  ohildren.  His  personal 
estate  was  not  Bisfflcient,  after  the 
paymoDt  of  his  debts,  to  pay  in  Axil 
the  legacies  given  by  the  irill. 
HM,  1.  That  the  whole  frame  i^nd 
scheme  of  the  will  plainly  showed 
that  the  testator  intended  the  lega- 
cies to  be  paid  absolutely,  and  at  all 
OTents ;  and  that  they  were  a  charge 
upon  the  whole  real  estate  of  the 
testator;  and  if  neoessary  his  real 
estate,  other  than  the  leasehold 
interest  in  197  Chatham  street,  most 
contribute  to  the  fqll  payment 
thereof.  2.  That  the  legacies  must 
be  paid,  in  full,  before  the  residue 
aad  remainder  could  be  held  and 
applied  upon  the  trusts  and  to  the 
uses  declared  in  the  seventh  clause, 
dc«.  8.  That  the  direction  to  the 
executors  to  apply  at  their  discre- 
tion $&0  a  year  to  the  relief  of  the 
poor  of  St  Mary's  church  was  valid, 
and  could  be  enforced.  McLaugh- 
lin ▼.  MeLou^hUn,  468 

}&  A  testator,  by  his  will,  gave  and 
devised  to  bis  wife  J.  all  his  estate, 
real  and  personal,  so  long  as  she  re- 
mained his  widow ;  maldng  no  dis- 
position of  the  estate  in  remainder, 
which  i^ccordingly  descended  to  C. 
his  heir  at  law.  The  personal  estate 
proving  insufficient  to  pay  the  debts, 
N  J.  the  executrix  applied  to  the  sur- 
rogate for  authority  to  mortgage, 
lease  of  sell  the  real  estate  of  the 
testator,  for  that  purpose,  and  that 
she  be  allowed  to  sell,  in  the  first 
instance,  the  reversionary  interest 
of  C.  therein.  The  petitioner  claimed 
that  the  estate  in  remainder  should 
be  first  sold,  and  the  proceeds  ap- 
plied |o  the  satisfaction  of  the  debts ; 
or  that  the  value  of  her  life  estate 
in  the  pretqises  should  be  computed 
and  ascertained  upon  the  principles 
applicable  to  annuities,  and  deduct- 
ed from  the  proceeds  of  the  sale, 
and  the  residue  applied  to  the  satis- 
faction of  the  debts,  before  any  part 
of  the  ascertained  value  of  the  pe- 
titioner's life  estate  should  be  ap- 
propriated to  that  object,  The  sur- 
rogate made  a  decree  authorizing 
a  sale  of  the  land,  and  directed  that 
the  proceeds  be  applied  to  the  pay- 
ment of  the  debts ;  taking  no  notice 
of,  and  giving  no  preference  to,  the 
estate  of  J.  as  tenant  for  life,  over 
that  of  C.  in  remainder.  ffM  that 
the  rule  of  distribution  contended 
for  hj  J.  was  inconsistont  with  the 


directions  of  the  statute ;  and  tliat 
the  decree  of  the  surrogate  was 
right.    FOle^eauy.Snnih,        494 

16.  A  testator,  by  his  will,  directed 
that  all  his  real  and  persona)  esUte 
should  remain  as  it  was  at  the  time 
of  his  death,  for  the  exclusive  use 
of  his  wife  and  children  who  were 
under  age  and  unmarried,  and  should 
be  so  managed  by  his  executors  as 
would  accomplish  two  objects ;  first, 
the  comfortable  maintenance  of  his 
wife;  and  second,  the  comfortable 
maintenance  of  his  children ;  that 
nothing  consisting  of  the  character 
of  personal  estate  should  be  sold, 
unless  under  the  greatest  necessity, 
and  then  under  Uie  immediate  di- 
rection of  the  executors;  that  the 
property,  both  real  and  personal, 
should  be  so  kept,  and  the  income  so 
used,  as  might  best  subseire  the  ob- 
jects aljK>ve  stated,  as  long  as  the  tes- 
Utor's  wife  lived;  and  alter  ber 
death  the  whole  <rf  his  estate  should 
be  so  occupied  for  the  ben^t  of 
his  children  who  were  under  age 
and  unmarried,  as  might  best  pro- 
mote the  objects  above  mentioned ; 
that  after  the  children  were  of  Axil 
age,  and  after  the  death  of  the  wife, 
all  the  property  should  be  sold,  and 
the  proceeds  divided  among  the 
children,  as  the  law  directs.  That 
if  the  widow  should  marry  again 
she  should  have  no  right  or  claim 
to  the  estate,  and  should  cease  to 
be  executrix,  and  be  "  cutoff"  from 
every  portion  of  his  estate.  A  lega-, 
oy  of  $600  was  given  8.  Conrad,  to 
be  paid  to  him  after  the  death  of 
the  testator's  vrife,  and  aflier  the 
testator's  children  should  be  of  ftill 
age,  "  out  of  the  moneys  so  realixed 
out  of  the  sale  of  my  estate."  There 
was  no  direct  devise  to  the  execu- 
tors, nor  any  express  trust,  in  words, 
created,  in  them.  ffM,  1.  That 
after  the  payment  of  his  debts,  Ac 
the  testator  intended  that  all  his 
propert]^  real  and  personal,  should 
remain  and  be  kept  undisposed  of 
for  the  use  of  his  wife  and  his  chil- 
dren under  age  and  unmarried,  dur- 
ing the  life  of  his  wife,  or  until  she 
should  marry  agaift.  2.  That  the 
testator  also  intended  that  all  his 
property  should  be  kept,  and  re- 
main undisposed  of,  after  the  mar- 
riage or  death  of  his  widow,  for  the 
use  of  such  of  his  childrai  as  should 
then  be  under  age  and  nnmanied. 


8.  That  the  testator  intended  his 
vife  shoirld  use  and  receive,  and 
&pplyi  the  rents  and  income  of  all 
the  property  to  the  support  and 
maintenance  of  herself  and  children 
under  a({e  and  uQmarried,  daring 
her  life,  or  until  she  married  ajjain ; 
which  was  substantially  a  devise  and 
bequest  of  all  his  property,  real  and 
personal,  to  her  for  such  term,  for 
that  use  and  purpose.  4.  That  so 
far  as  such  devise  and  bequest  to 
the  wife  were  for  the  benefit  of  the 
children  under  aii^e  and  unmarried, 
they  involved  an  express  trust,  which 
made  her  term  inalienable  during 
the  minority  of  the  unmarried  chil- 
dren, or  of  an  unmarried  child ;  but 
that  as  such  inalienability  could  not 
continue  longer  than  her  life,  such 
devise,  and  bequest,  and  trust,  was 
lawful  and  valid.  5.  That  the  further 
trust  after  the  death  or  marriage  of 
the  widow  was  not  valid,  as  it  might 
have  suspended  the  absolute  power 
of  alienation,  for  a  longer  period 
than  duiing  the  continuance  of  two 
lives.  But  that  the  invalidity  of 
that  trust  did  not  affect  the  validity 
of  the  devise  and  bequest  to  the 
widow;  and  there  was,  therefore, 
by  the  will,  a  good  and  valid  devise 
and  bequest  to  the  widow,  for  life. 
6.  That  all  the  property,  or  the  pro- 
ceeds of  its  sale,  should  be  divided 
or  distributed,  and  the  rights  of  all 
the  parties  declared,  upon  the  theory 
that  the  will  oftade  no  disposition  of 
the  property  after  the  death  of  the 
widow,  and  that  the  same  should  be 
treated,  and  be  divided  and  distribu- 
ted among  the  heirs  and  next  of  kin 
of  the  testator,  or  those  who  had 
■uoceeded  to  their  interest  by  pur- 
chase or  otherwise,  as  an  undisposed 
of  reversion.  7.  That  the  real  estate 
of  which  the  testator  died  seised 
vested,  on  his  death,  in  all  his  sur- 
viving ch'ildren,  as  his  only  heirs  at 
law,  subject  to  the  devise  thereof 
to  his  wife  for  the  use  of  herself  and 
pf  the  children  under  age  and  un- 
married, and  subject  to  the  implied 
power  given  to  the  surviving  execu- 
tor to  sell,  dbc. ;  and  that  the  rights 
and  interests  of  all  the  parties  claim- 
l^fit  hy  descent,  purchase  or  other- 
FisPi  must  be  declared,  and  the 
proceeds  of  the  sale,  after  the  pay- 
ment of  the  $600  legacy,  must  be 
distributed,  upon  the  theory  that  it 
was  so  vested.  8.  That  the  legacy 
of  |600  to  8.  Conrad  wai  vested,  not 
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contingent ;  that  it  did  not  lapse  by 
the  death  of  the  legatee  before  the 
death  of  the  widow;  and  that  it 
must  be  paid  out  of  the  proceeds 
of  the  property,  to  the  personal  re- 
presentatives of  S.  Conrad,  d&c.,  4ind 
the  remainder  of  the  prnciseds  must 
be  distributed  among  the  heirs  and 
next  of  kin  of  the  tesutor,  and  those 
claiming  and .  entitled  under  and 
through  them.  9.  That  there  was 
no  ground  upon  which  the  real 
estate  could  be  considered  as  con- 
verted into  money,  ft'om  the  death 
of  the  testator.  WiUiams  v.  Con- 
rad, 524 

17.  A  testator,  by  his  will,  directed  his 
executors  to  retain  and  invest,  and 
keep  invested  fi'om  time  to  time,  one 
sixth  part  of  his  estate,  upon  real 
estate  security,  or  in  stocks,  and  to 
apply  and  pay  over  the  income 
thereof,  to  his  wife,  during  her  life. 
A  portion  of  the  trust  Amd  was  in- 
vested by  the  trustee  appointed  in 
the  place  of  the  executor,  in  the 
capital  stock  of  the  National  Bank. 
The  charter  of  the  bank  expired 
January  1, 1867,  and  the  bank  reor- 
ganized under  the  general  banking 
law.  Preparatory  to  the  reorgani- 
zation, the  bank  made  and  declared 
a  dividend,  over  and  above  the  par 
value  of  the  stock,  of  18  per  cent; 
leaving  it  to  the  option  of  the  stock- 
holders to  take  stock  in  the  new 
bank,  adding  the  said  dividend  of 
18  per  cent,  or  to  take  the  same  in 
money.  The  trustee  elected,  instead' 
of  money,  to  receive  the  dividend  in 
the  new  stock,  and  received  the 
same,  and  held  the  certificates  there- 
for. J7«U,  that  the  testator  intended 
all  the  income  of  the  property 
which  he  ordered  to  be  converted 
should  be  paid  to  his  wife,  but  that 
the  capital  so  invested  should  be 
preserved.    Simpson  v.  Moore,    687 

18.  HM  alio,  that  under  the  case  of 
Clarkson  v.  Ch/rkson,  (18  Barbour, 
646.)  the  payment  of  Uie  18  per  cent 
by  the  bank  must  be  considered  as  a 
dividend ;  but  as  it  contained  part 
of  what  was  held  as  capital,  when 
the  stock  was  purchased,  so  much 
thereof  $8  was  necessary  to  make 
up  the  original  investment,  over  and 
above  the  par  value  of  the  stock 
taken  by  the  trustee  in  exchange, 
should  be  retained  by  him;  and 
that  the  residue  belonged  to  the 
phiinti£  A 
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8.  Bxtnamc  fMence  tghen  admissibU. 

19.  Where  the  language  employed  in  a 
will  is  obecure  or  ambiguons,  and 
words  are  made  use  of,  in  one  con- 
nection, with  a  meaning  apparently 
at  rariance  with  the  sense  of  the 
same  words  in  another  clause,  ex- 
trinsic circumstances  may  be  resort- 
ed to,  for  tbe  purpose  of  aiding  the 
court  in  arriving  at  the  intention  of 
the  testator.    Terpening  r.  Skinner  ^ 

878 

20.  Among  these  extrinsic  circumstan- 
ces, the  situation  of  the  testator's 
property,  and  the  condition  of  his 
fhmily,  and  especially  of  the  appa- 
rent beneficiaries  of  his  will,  are  to 
be  considered,  and  are  prominent 
land-marks  to  guide  the  courts  in 
tbe  duty  of  interpretation.  ib 

21.  Where  a  will  was  inartificially  and 
clumsily  drawn ;  was  prepared  by  a 
▼ery  unpracticed  scriTener,  who  was 
poorly  Tersed  in  the  use  of  language 
as  a  medium  of  conveying  ideas; 
several  of  its  provisions  were  direct- 
ly contradictory  to  each  other;  it 
did  not,  from  the  manner  of  its  con- 
struction, appear  to  have  been  the 
result  of  much  precousideration ; 
there  was  a  great  indefiniteness  and 
uncertainty  in  the  use  of  the  word 
"  heirs ;"  and  there  were  other  in- 
congruities in  the  will,  which  tended 
to  obscure  its  meaning;  ffeld,  tliat 
it  was  a  proper  case  for  resorting  to 
evidence  of  the  extrinsic  and  sur- 
rounding circumstances  of  the  par- 
ties, to  aid  tbe  court  in  the  construc- 
tion of  the  will.  ib 


WITNESS. 

1.  Where,  on  the  trial  of  an  action,  a 
person  offered  as  a  witness  for  the 
defendant,  was  objected  to  and  re- 
jected, on  the  ground  that  the  de- 
fendant had  signed  the  notes,  on 
which  the  action  was  brought,  as 
surety  for  the  witness'  wife,  who  was 
not  Joined  in  the  suit ;  Jffeid  that  the 
witness  offered  was  a  competent  wit- 
ness for  the  defendant,  notwith- 
standing his  relation  to  the  principal 
debtor;  though  he  would  not  have 
been  competent  had  she  been  a 
party.    Deck  v.  Johmon,  288 

2»  Where  a  defendant  makes  himself  a 


witness,  in  his  own  behalf,  under 
the  899th  section  of  the  code,  his 
credibility  is  not  certified  by  tbe 
plaintiff,  but  is  to  be  weighed  in  tbe 
same  manner,  and  his  testimony 
submitted  to  the  same  tests,  as  that 
of  other  witnesses.  And  if  his  tes- 
timony and  that  of  the  plainUff  (or 
his  assignor)  are  conflicting,  the  one 
testifying  to  one  state  of  facts,  and 
the  other  contradicting  him — ^it  is 
the  duty  of  the  referee,  in  deciding 
upon  the  facts,  to  pass  upon  tbe 
comparative  credit  of  the  two  wit- 
nesses. And  the  Judgment  will  not 
be  reversed — in  the  absence  of  any 
controlling  or  influential  circum- 
stances in  favor  of  one  of  the  other — 
because  he  has  given  credit  to  one, 
rather  than  to  the  other.  Fcrwaird 
V.  Harru,  838 

8.  Under  the  code,  husband  and  wife 
are  competent  witnesses  in  their  own 
behalf,  when  co-plaintiflb  or  co-de- 
fendants ;  and  in  like  cases  they  are 
also 'competent  witnesses  for  each 
other.  RosBKBAHS,  J.  dissented. 
Marsh  v.  Fetter,  606 

4.  In  actions  between  one  of  them  and 
a  third  person,  the  one  is  not  a  com- 
petent witness  for  or  against  the 
other.  A 

6.  The  former  law  is  untouched  by  the 
code,  as  respects  confidential  com- 
munications  or  matters  between 
them.  Q> 

WORK  AND  LABOR. 

1.  Where  a  party  sues  for  work  and 
labor  done  and  performed,  if  there 
is  a  special  contract  between  him 
and  the  defendant,  not  completed  or 
executed  as  to  its  terms,  the  plain- 
tiff should  state  it,  or  refer  to  it,  in 
his  complaint.  If  he  fails  to  do  so, 
the  defendant  may  set  it  up  and 
urge  it  in  his  defense.  Atkineon  v. 
Coaine,  480 

2.  If,  in  an  action  for  work  and  labor, 
generally,  it  appears  that  there  was 
a  special  contract,  which  has  not 
been  completed  or  executed,  the 
plaintiff  cannot  recorer  for  the  work 
comprised  within  the  special  agrse- 
ment.  A 

8.  In  such  a  case,  the  plalnUff  should 
set  ont  the  special  agreement,  and 
allege  a  partial  perfoni^apce*         $& 
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